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I. INTRODUCTION
Defendant Facebook, Inc. (“Facebook”) files this Supplemental Brief in support of its Rule
91a motions to dismiss the claims against it in these two cases, in response to an invitation from the
Court at the close of the May 3, 2019 hearing in these matters." This brief addresses f%ur points that

were raised at last Friday’s hearing. First, contrary to comments by counsel for@ two Jane Doe
C
)

Plaintiffs (“Plaintiffs”) at the hearing, Facebook works diligently to proteét minors from sexual

)
\,,
exploitation on the Facebook platform, as the Petitions acknowledge. Se% , Plaintiffs concede that
N . N . .

their claims here are barred under a mountain of federal and state cas@v interpreting Section 230 of

/‘7

2
the Communications Decency Act. Third, nothing in the 2018 @'g@hdments to Section 230 changed

5
O
that result—on the contrary, those amendments only furt@ggnﬁrm that Plaintiffs’ claims against
@5

Facebook are inconsistent with the immunity created b@g?éon 230. Finally, the preemptive language
in Section 230 applies squarely to all of Plaintiffs’ c@gainst Facebook in these cases. Accordingly,
the Court should dismiss those claims with p ice.

ID) ARGUMENT

@
A. Plaintiffs’ Petitions ShowQ@ Facebook Works Diligently to Protect Minors from
Sexual Exploitation Q&

During the May 3 he@\%ﬂg, Plaintiffs’ counsel made several inaccurate and inflammatory
statements about Faceb@k??peciﬁcaﬂy, Plaintiffs’ counsel stated, in open court, that Facebook “has
created a product gh@.@% Vbeing used to rape children. Facebook knows it. Facebook allows it.
Facebook facih@@t.” Exhibit A, May 3, 2019 Hearing Transcript (“Hearing Tt.””) 49:23-50:10.
Facebook@@he deepest sympathy for all victims of human trafficking, but this rhetoric leveled by

Plaintiffs’ counsel is not only untrue, but is belied by the myriad allegations in Plaintiffs’ own Petitions

1 Facebook files this Supplemental Brief subject to and without waiving its previously filed Special
Appearances to Contest Personal Jurisdiction, Object to Improper Venue and Motion to Dismiss for
Improper Forum, and Answer.
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acknowledging that Facebook has implemented significant controls and practices to prevent its site
from being misused—including controls, such as content monitoring, specifically directed at various
forms of exploitation of children.

For example, Plaintiffs admit that Facebook “doles| not allow content that se@ally exploits

or endangers children,” and that when such content is discovered, Facebook “\@eport it to the

;
)

National Center for Missing and Exploited Children [(“*NCMEC”)].” Cause No. 2018-69816, Third

Y

Amended Petition (““Third Am. Pet. (69816)”)  161; Cause No. 201&@ 14, Second Amended

<

Petition (“Second Am. Pet. (82214)”) § 167. This is more than just a@icy—Plaintiffs concede that
@
Facebook does in fact “report instances” of “child abuse,” “s @l assault of a child,” and “child

5
@)
human trafficking” to NCMEC. Third Am. Pet. (69816) 1@&@2; Second Am. Pet. (82214) 99 40-
9,
42. NCMEC itself has acknowledged that Facebook i%@f partner in this regard:

Since 2011, Facebook has worke %%ely with NCMEC to combat
online child sexual exploitation. % rticipating in voluntary NCMEC
industry initiatives, Faceb@is proactive in detecting child
pornography on its syste nd working to prevent continued
victimization. Considered @jechnology leader, Facebook remains on
the cutting edge by devélgping tools to protect children and sharing
best practices with Eclonline companies.

Partners, NATIONAL CENTER F@\/HSSING AND EXPLOITED CHILDREN, http://www.missingkids
.com/supportus/pattners (la@%ited May 8, 2019).
o
Beyond FF aceb% ’savork with NCMEC, Plaintiffs’ petitions affirmatively allege that Facebook

o>
regularly employsba@%j/onal measures to curb sexual exploitation of minors on its platform:

° Faok “has taken precautions specific to child users between the age of 13-17.2 Third
@Pet. (69816) 9/ 109-10; Second Am. Pet. (82214) 9 112-13.

2 Plaintiffs admit that a user must be 13 or over to join Facebook. Third Am. Pet. (69816) 9 134; Second
Am. Pet. (82214) § 138. This comports with Congress’s decision in the Children’s Online Privacy
Protections Act to require parental consent for children under 13 to share personal information on the
internet, but not to require such consent for children 13 and over. See 15 U.S.C. §§ 6502(a)(1), 6501(1).
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e Facebook “has monitored content” and continues to monitor content on its site regarding
“sexual exploitation of minors” and “human trafficking of minors.” Third Am. Pet.

(69816) 9 45-46; Second Am. Pet. (82214) 14 45-46.

e Facebook prohibits any person that is involved in human trafficking from “having a
presence on Facebook.” Third Am. Pet. (69816) § 160; Second Am. Pet. (82214) § 165.

e TFacebook has “provided information to Texas law enforcement agen TN §egardlng the
trafficking of minors in Texas.” Third Am. Pet. (698106) ] 44; Secq A m. Pet. (82214)

99 44.

e TFacebook has blocked users on Facebook for explicit content, QIﬁdlng that involving the
sexual exploitation of minors. Third Am. Pet. (69816) ﬂﬂo\ econd Am. Pet. (82214)

€9 51.

@
e TFacebook prohibits all nude images of children, even@@se (such as family photos) that
might be shared with good intentions, due to the gtendal for abuse by others and to
i

help avoid the possibility of other people reusin, isappropriating the images.” Third
Am. Pet. (698106) § 161; Second Am. Pet. (8 @ 167.

e TFacebook “work|[s] with external experts, itictuding the Facebook Safety Advisory Board,
to discuss and improve [its] policie& 1d enforcement around online safety issues,
especially with regard to children.” Thi Nxm. Pet. (698106) 4161; Second Am. Pet. (82214)

q1167. @/

e Facebook prohibits sexual solicitation on its platform. Third Am. Pet. (69816) 9 162;
Second Am. Pet. (82214) ]@
o @)
One of the important obje@s of Section 230 was to “encourage service providers to self-
regulate the dissemination of o%nmve material over their services.” Bennett v. Google, I.1.C, 882 F.3d

1163, 1165 (D.C. Cir. 20@)@‘%10@; other objectives, Congress wanted to “incentivize companies to
)

neither restrict conter@%por bury their heads in the sand in order to avoid liability.” Id. As is clear
¢

7

from the above @y of policies that Plaintiffs acknowledge in their operative Petitions, Facebook is
not bury1r§4@©ead in the sand.

To the contrary, Facebook is working diligently to protect minors from sexual exploitation in
any form. Section 230 sweeps broadly to protect platforms from liability for civil claims that turn on
third-party content—in part because Congress did not want to chill efforts such as those that

Facebook has taken here to prevent human trafficking and the exploitation of children. Because
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https://LLC,882F.3d

Plaintiffs’ claims in these matters stem entirely from third-party content on Facebook’s platform, and
because none of the legal arguments that Plaintiffs’ counsel has made against the application of Section
230 has merit, the Court should dismiss Plaintiffs’ claims against Facebook.

B. This Court Should Decline Plaintiffs’ Request That This Court Depart From the
Consistent Interpretation of Section 230 by Texas and Federal Appellate Courts
@
At the May 3, 2019 hearing, Plaintiffs’ counsel all but conceded that, u@ the last 22 years

X
of Texas and federal Section 230 precedent, Plaintiffs’ claims against Face&%@k are barred.> Rather
than arguing otherwise, Plaintiffs ask this Court to hold that that all ca ‘&@Cluding and since Zeran v.

America Online, Inc., 129 F.3d 327 (4th Cir. 1997), “were incorrectly @ided,” and to decline to follow
(@
52

the myriad cases from across the country holding that civil cau@f action should be dismissed when

an internet service provider did not directly or material@cipate in creating the content at issue.

Hearing Tt. 53:12-54:11 (“We think Zeran and all of @ses following it were incorrectly decided ...
o%

[a]nd there are a lot of them, and we acknowledggzgéﬁat.” .
J

Section 230 provides that “[n]o prc@{ r or user of an interactive computer service shall be

treated as the publisher or speaker of@y information provided by another information content
o @)

provider,” and that “[n]o cause oi%sn may be brought and no liability may be imposed under any

State or local law that is inco%stent with this section.” 47 U.S.C. § 230(c)(1), (e)(3). Since Zeran,
Q
courts across the count((@luding in Texas) have confirmed that Section 230 immunizes internet
W)

service providers—gu@%in particular, social media platforms—from liability for allegedly harmful
\Y
o U
Y
K©§

3 At las&@iay’s hearing, Plaintiffs’ counsel effectively conceded that Plaintiffs’ claims are barred for an
additional reason by answering “Yes” to the question “you want to impose some affirmative duty [on
Facebook] to protect children?”. Hearing Tr. 37:11, 9-10. “As a general rule, a person has no legal duty
to protect another from the criminal acts of a third person ... .” Walker v. Harris, 924 S.W.2d 375, 377
(Tex. 1996). A “special relationship may sometimes give rise to a duty to aid or protect others,” Pagayon v.
Esexcon Mobil Corp., 536 S.W.3d 499, 504 (Tex. 2017), but there is no such “special relationship” between an
online platform and its users that would give rise to an affirmative duty to protect those users from third-
party harm, e.g., Beckman v. Match.com, I.L.C, 743 F. App’x. 142 (9th Cir. 2018) (men.), cert. denied, 139 S. Ct.
1394 (2019).
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third-party communications conveyed through their services.

For example, in 2008, the Fifth Circuit addressed this issue in Doe v. MySpace, Inc., a remarkably
similar case in which the plaintiff claimed that her daughter joined MySpace (a social medial platform)
at age 13 by lying about her age, and then was contacted by another user on the sitew%reed to meet
with him off-line, and was sexually assaulted by the other user during the off-line f@nter. 528 F.3d

)
413, 416 (5th Cir. 2008). She alleged that MySpace had “failed to implement Basic safety measures to
)

prevent sexual predators from communicating with minors on its Web /sﬁé” including measures to
o

N\
prevent underage individuals from lying about their age to join the si@a’. at 414-17.
C

, N , o2
The Fifth Circuit held that the claim was barred by Sectl%z@o. The court looked to both the
5
@)
plain language and the consistent judicial interpretations o@@tamte to conclude that Section 230
9
extends “broad immunity ... to Web-based service &Qoders for all claims stemming from their
publication of information created by third partie@d. at 418. And the plaintiffs’ claims, though
. o @ .
couched in terms of “failure to implement safety measures to protect minors,” were “merely
another way of claiming that MySpace WQS&IC for publishing the communications” of third parties.
Id. at 419-20. Accordingly, th%%@@ﬁrt held that these claims were barred by Section 230
“notwithstanding [the plaintiffs’]@ertion that they only sought to hold Myspace liable for its failure

to implement measures tha@@d have prevented Julie Doe from communicating with [the sexual

(4
predator].” Id. @

o
The Texag @c of Appeals in Beaumont came to the same conclusion in 2014 in GoDaddy.com

LIC v Toz;py;\ S.W.3d 752 (Tex. App.—Beaumont 2014, pet. denied). In GoDaddy, a class of
S

women alleged that they were victims of non-consensual postings of pornographic images of

themselves on two “revenge porn” websites that were hosted by GoDaddy. Id. at 753. The plaintiffs

alleged that GoDaddy “knew of the content, failed to remove it, and then profited from the activity

on the websites.” Id. GoDaddy filed a Rule 91a Motion to Dismiss, arguing that it was immune from
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civil liability under Section 230. The trial court denied the motion (7Z.), but the Court of Appeals
reversed, finding that “[a]llowing [the] plaintiffs to assert any cause of action against GoDaddy for
publishing content created by a third party, or for refusing to remove content created by a third party

N

Finally, just 10 days ago, in Daniel v. Armsiist, LLC, ---N.W.2d---, the Wiscom& upreme Court
C

would be squarely inconsistent with section 230.” Id. 758.
)
reaffirmed that Section 230 bars any claim—*“no matter how artfully pled,” andeyen if allegedly based
)
on an internet platform’s “own actions”—where the claim turns on an ation that the platform

<

NS
“provided an online forum for third-party content and failed to ad@tely monitor that content.”
C

=

2019 WL 1906193, at *11 (Wisc. April 30, 2019). The Court er@fj@?ed this legal framework to hold
that Section 230 barred claims by a shooting victim that '@ine gun merchant from which the
shooter purchased the weapon had deliberately desigr@d@ogs website to enable “prohibited persons”
such as the shooter (i.e., persons prohibited by@%\%ﬁom possessing a firearm) to avoid federal
background checks and waiting periods by g@ﬁgthem to the “private sale” option, which did not
include those restrictions. The plaintiff afgued, and the mid-level Wisconsin appellate court agreed,
that Section 230 did not apply b&x@g@plaindff was challenging the website’s “own conduct in
facilitating user activity” thro@ the design of its site, not the underlying content of the
advertisements. Daniel v. f, 913 N.W.2d 211, 214 (2018). The Wisconsin Supreme Court
reversed, holding that %@ourt of Appeals’ reading did not give effect either to the plain language of
Section 230, or tg @g@many judicial decisions construing it. The Court noted that the purpose of

Section 230 \y@o “prevent|[] the specter of tort liability from undermining an interactive computer

service pr@er’s willingness to host third-party content.” Id. Because all of the plaintiffs’ claims
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“require[d] Armslist to be treated as the publisher or speaker of information posted by third parties
on armslist.com, her claims are barred by § 230(c)(1).”

In short, both the text of Section 230 and all relevant precedent are clear: Section 230 provides
broad immunity to internet service providers for state law claims stemming from their%lblication of

information created by third parties. Because Plaintiffs’” claims against Facebook@q entirely from
C

)
content created by third parties, this Court should dismiss Plaintiffs’ claims against Facebook under

)
Section 230. Plaintiffs have cited no authority for holding otherwise. A;@e arguments Plaintiffs

presented at the hearing in an effort to justify a departure from ow@wo decades of Section 230
C

=

precedent should be rejected for the reasons set forth below. @2;@

,
C. Plaintiffs’ Claims Are Inconsistent with Section @@Ven Under the 2018 Amendments

to Section 230 @)
9
In addition to asking the Court simply to ignor%g&ades of adverse precedent, Plaintiffs contend

Q,

that this precedent no longer applies because their«z%ims are now allowed by the 2018 Amendments to
§ )
Section 230 in the Allow States and Victims@g ight Online Sex Trafficking Act (“FOSTA”). But the

amendments in FOSTA only further cqr@m that Section 230 bars private civil actions under state law,
Q\Qj
including the claims against Faceb@%ﬁ: these cases.

As noted in Faceboo reply, Congress enacted FOSTA in response to overwhelming
Q
information presented b)@@cacy groups and affected parties to document and highlight the growing
)

problem of child trgf@ng. Presented with extensive evidence regarding the proliferation of child
Y

&
O
8

4 Plaintiffs’ response briefs relied on the Wisconsin Court of Appeals decision that this case reversed. Resp.
16. Just two days ago, Eric Goldman, a well-regarded expert on Section 230 and Professor of Law and
Director of the High Tech Law Institute in Santa Clara University, wrote that the Wisconsin Supreme
Court had “corrected” a “bizarre opinion” from the Wisconsin intermediate court to “restor[e] sanity to
Wisconsin’s Section 230 jurisprudence.” E. Goldman, Wisconsin Supreme Court Fixes a Bad Section 230
Opinion—Daniel  v.  Armslist, TECH. & MARKETING LAW BLOG (May 7, 2019),
https:/ /blog.eticgoldman.org/archives/2019/05/ wisconsin-supreme-court-fixes-a-bad-section-230-
opinion-daniel-v-armslist.htm.
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trafficking on the internet—and after much discussion and compromise—Congress amended both the
underlying federal substantive law and Section 230 to address the problem.

The 2018 amendments added three exemptions to the immunity created by Section 230:

e First, FOSTA created a new federal civil cause of action against platform_operators who
intentionally “promote or facilitate the prostitution of another person,” FOSTAS Pub. L. 115-
164, Apr. 11, 2018, 132 Stat. 1254, § 3 (codified at 18 U.S.C. § 2421A), aﬁx@lended Section
230 to create a specific exception to Section 230 immunity for this new(federal civil cause of

action, 7. § 4 (codified at 47 U.S.C. § 230(e)(5)(A) é&

2 &)

o Second, FOSTA for the first time authorized state Attorneys Ge N to bring an action to
enforce the federal provisions i parens patriae behalf of state residénts, #d. at § 6 (codified at 18
U.S.C. § 2421(d)), and it amended Section 230 to create a s ic exception to Section 230

immunity for claims brought by state Attorneys Genera,lj@z' . § 4 (codified at 47 U.S.C.

=

§ 230(e)(5)). @/’@
e Finally, FOSTA exempted certain types of state crimi osecutions related to sex trafficking
that previously would have been covered by Section 230. "See FOSTA § 4 (codified at 47 U.S.C.

§ 230()(5)B)~(C). %9
Crucially, none of these exemptions applies to state@ﬂ actions brought by private plaintiffs.

Q,

N

Despite Congress’s enacting of three e @s exemptions and its failure to enact an exemption
covering state-law civil claims, Plaintiffs askg?%is Court to read into FOSTA an implied exemption for
state-law civil claims brought by priza@laintiffs. See Hearing Tr. at 51:4-10, 54:12—18. Plaintiffs
point to the language in section @that states that Section 230 does not bar enforcement of “any
State law that is consistent Wit@%is section”—language that, notably, has been in the statute since the
inception. They argue @@ris language applies because FOSTA created an exemption for federal

N

civil claims to enf@g@ the federal anti-trafficking statute and Texas’s anti-trafficking statute is
substantively : %milar to the federal” anti-trafficking statute. Hearing Tr. at 51:8-9. Thus,
Plaintiffs c@&&d, their state-law claims are “consistent with” Section 230 and therefore not barred.
See Ps” Resp. Br. at 28-30.

This argument fails for three reasons. First, FOSTA did not create an exemption to Section

230 for state-law civil claims, and where Congress has expressly created a limited number of exceptions
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to a statute, it is “inconsistent with” the statute for a court to create additional exceptions by

implication. See 47 U.S.C. § 230(e)(3). As noted above, Congress created three express exemptions

to Section 230 for human-trafficking claims: one for a federal civil claim; one for certain state criminal

prosecutions; and one for certain state-law civil actions brought in parens patriae by state attorneys

general. Congress did n10¢ create a fourth exemption for state-law civil claims &@ght by private
C

)
plaintiffs. The “meticulous ... enumeration of exemptions” in FOSTA “conflrms that courts are not

)
authorized to create additional exceptions.” See Law v. Siegel, 571 U.S. 415,7@ (2014); accord Jennings v.

Rodrignez, 138 S. Ct. 830, 844 (2018) (the existence of an “express exc@n” “precludes the [creation]
C

=

of implicit” exceptions); see also Alexcander v. Sandoval, 532 U.S. 27%?? (2001) (“The express provision
of one method of enforcing a substantive rule suggests tha@ress intended to preclude others.”).

Second, the legislative history of FOSTA sho&@t@tt Congress’s omission of any exemption
for state civil actions such as this one was no acci % The original version of the Bill that became
FOSTA, introduced in April 2017, would hav@gﬁded a broad exemption that expressly carved out
from the scope of Section 230(¢) “any other Federal or State law that provides a cause of action,
restitution, or other civil remedies Q&@&@dms of [trafficking].” See H.R. 1865 115th Cong. (Ist Sess.
1997). But a year later, when C@ess enacted FOSTA, Congtess dropped the exemption for state
civil claims. In other Word@gress expressly considered the very exemption to Section 230 that

(4
Plaintiffs now ask the og\;t)to create—an exemption for civil actions under state law brought by private

plaintiffs—but rej @\(\Q@%}Quch a provision in the final version of FOSTA. It would be inappropriate for
this Court (or(@ny court) to amend the statute judicially to create an exception that Congress
considere@ rejected. See Camacho v. Samaniego, 831 S.W.2d 804, 814 (Tex. 1992) (““The deletion of
a provision in a pending bill discloses the legislative intent to reject the proposal.” (quoting Swith .

Baldwin, 611 SW.2d 611, 616-17 (Tex. 1980))); Russello v. United States, 464 U.S. 16, 24-25 (1983)

(“Where Congtress includes limiting language in an earlier version of a bill but deletes it prior to
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enactment, it may be presumed that the limitation was not intended.”). If Congress had wanted to
create an additional exception to Section 230 for civil claims by private plaintiffs under state anti-
trafficking statutes, it would have written that exception into FOSTA.

Finally, with no exemption for Plaintiffs to fall back on, it is clear that their%laims against
Facebook in this case are “inconsistent with this section” within the meaning of f&@(: § 230(e)(3)
because those claims would hold Facebook liable for harm allegedly causedé%itiﬂrd—party content

and are therefore barred by 47 U.S.C. § 230(c)(1). If section (c)(1) did notr%%tg terms, bar civil claims

against interactive computer service providers under these anti-trafficking statutes, there would have
C

=

been no reason for Congress to create the express carve-out ix@‘?@don (e)(5)(A) for civil claims to
enforce the federal anti-trafficking statute. Plaintiffs congk%qat their state-law claims are “very
similar to the federal civil remedy for human traffickin & \earing Tr. at 51:8-9) for which Congress
chose to create a statutory exemption. But Con@chose not to create a similar exemption for
private state civil claims. Any attempt to o@% that choice and allow Plaintiffs to proceed with
their claims against Facebook would be irlconsistent with the immunity created by Section 230 and
the carefully crafted remedial sche%@ Congtress created with FOSTA.
D. The Express Preempti@’rovision in Section 230 Preempts All of Plaintiffs’ Claims,

Including Their com%on Law Claims

At the hearing, %@Q s argued that—despite 22 years of contrary precedent—Section 230
does not preempt SR w claims because its preemption provision is not sufficiently “specific” and
there should be@%&resumpdon” against preemption in this context. Hearing Tr. 40:16-19. But
Section 23 ) is an express preemption provision, and where, as here, a “statute contains an express
preemption clause,” [courts] do not invoke any presumption against pre-emption but instead ‘focus
on the plain wording of the clause, which necessarily contains the best evidence of Congress' pre-

emptive intent,”” Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 1938, 1946 (2016) (quoting Chanzber

of Commerce v. Whiting, 563 U.S. 582, 594 (2011)). And in any event, there is no need for a
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“presumption” here because, as multiple courts have held, the plain wording of Section 230 could not
be clearer: “no cause of action may be brought and no liability may be imposed under any State or
local law that is inconsistent with this section.” 47 U.S.C. § 230(e)(3) (emphasis added). Given this
unambiguous language, the Court need not employ any presumption for or against pre%mption—if a
state-law cause of action is “inconsistent with” Section 230 (as all of Plaintiffs’ c/a@ of action are),
it is necessarily preempted. See Air Evac EMS, Inc. v. Cheatham, 910 F.3d 751,]}2’@%%.1 (4th Cir. 2018)

o \QQ

(“[TThe best course is simply to follow as faithfully as we can the wordin the express preemption

provision, without applying a presumption one way or the other.”). ©\
@

Equally unavailing is Plaintiffs’ argument that Section QC)@@@)@) does not preempt her non-
statutory claims because it does not use the phrase “comm@” or state “a specific state act [that]
is being preempted.” Hearing Tr. 40:16-19; 45:1-5. T @rgument fails for two reasons. First, the
Beaumont Court of Appeals has already found@as% Section 230 preempts Texas statutory and
common law. See e.g., GoDaddy, 429 S.W.3d &“We recognized that [Section 230] ‘overrides the
traditional treatment of publishers, distfibutors, and speakers under statutory and common law.”
(emphasis added) (quoting Milo v. %@?9@311 S.W.3d 210, 21415 (Tex. App.—Beaumont 2010, no
pet.)). Plaintiffs lean heavily on @fact that these decisions are not formally binding on this Court,
but a Texas court “should nre a case in point from a sister court,” Enbanks v. Mullin, 909 S.W.2d
574,576 (Tex. App.&@’(/orth 1995, no writ).

o)

Second, PJ@%&QS’ argument runs counter to precedent construing other federal preemption
statutes, none&f@which has adopted the kind of “magic words” requirement Plaintiffs ask this Court
to require@xe phrase “common law” does not appear in the text of ERISA’s preemption provision,
see 29 US.C. § 1144(a), and “ERISA preempts state common law causes of action,” Co/o. v. Tyco 1 alves
& Controls, L.P., 432 S.W.3d 885, 891 (Tex. 2014) (quotation marks and citations omitted)). Likewise,

that phrase does not appear in the preemption provision of the Airline Deregulation Act, yet the
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Supreme Court had “little difficulty rejecting th[e] argument” that ADA preemption does not apply
“to a common-law rule,” Northwest., Inc. v. Ginsberg, 572 U.S. 273,281 (2014). The same is true of the
preemption provision in the Federal Cigarette Labeling and Advertising Act: the phrase “common
law” does not appear in the statute, see 15 U.S.C. § 1334, and the statute “easily encom@[es]” certain

“obligations that take the form of common-law rules,” Cipollone v. Liggett Group, In&\ U.S. 504, 521
C

)
(1992). As these cases make clear, Congtress meant exactly what it said: “n0‘cause of action may be

o \QQ

or otherwise—that is

bl

brought and no liability may be imposed”—by state statute, common }

inconsistent with Section 230. 47 U.S.C. § 230(e)(3) (emphasis addeé@
/7
2
/‘7
III. CONCLUSION
@

For all of the reasons stated herein, Facebook respe@; @ asks this Court to grant its

@
Motions to Dismiss Pursuant to Rule 91a. s

@
Dated: May 10, 2019 § Respectfully submitted,
Q

/s/ Russ Falconer
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In reviewing the statute and the cases cited by the patrties, the Court concludes
that Plaintiffs have plead causes of action that would not be barred by the immunity

granted under the Act. Accordingly, Defendants’ Rule 91A Motions to Dismiss are
denied.

g
Signed: /
5/231?2noe1 9 el

STEVEN KIRKLAND
Judge Presiding

ilyn Burgess
Mafstrict Clerk

MAY 22 208
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TIMO*——igris Covnty: L
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal
Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for reconsideration of the Court’s May

23,2019 order denying Facebook’s motion to dismiss under Rule 91a (the “Order”).!

N

Facebook asks that the Court reconsider its Order denying Facebook’s @13 motion to
4

INTRODUCTION

N
dismiss Plaintiffs’ claims pursuant to Section 230 of the Communications %eécy Act, 47 US.C.

)
§ 230 (“Section 230”). The Court denied Facebook’s motion on the grog@& that Plaintiffs’ petitions
o@
include claims based on an alleged duty to warn, the cases cited b@ieebook did not specifically

@
=
address claims under the Texas anti-trafficking statute, and th@g@cases also pre-dated Congress’s
,

recent amendments to Section 230 through the Allow S@@\nd Victims To Fight Online Sex
Trafficking Act of 2017 (“FOSTA?”), Pub. L. 115—164,{%@11, 2018, 132 Stat. 1254, § 4 (codified at
47 US.C. § 230(e)(5)(A)). Order at 2. @

Facebook respectfully submits that tk@g@d\rt erred on these points for the following reasons:

p y p &

First, multiple cases have held thafScction 230 applies to duty to warn claims, just as it does
to the myriad other legal theories pg%{@g%ave offered in an effort to avoid the scope of Section 230.
The critical question in deciding@ether a claim is barred by Section 230 is not how the plaintiff’s
cause of action is styled, bu@ﬁer whether the plaintiff’s legal theory necessarily seeks to hold a
defendant liable for %g)party content transmitted or posted through the defendant’s internet
platform. Where \t/i@g%aim turns on third-party content, Section 230 applies, even if the claim is
phrased in ter&@of something that the defendant should have done differently—such as monitoring

content o@e latform, implementing different policies or protocols to prevent bad actors from
p , 1MPp g p p p

1 Concurrently with this motion, Facebook is filing a motion in the alternative for permission to take an
interlocutory appeal from the Court’s Order.
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using the platform, or warning users that bad actors may transmit harmful content or use the platform
for harmful purposes. And Plaintiffs’” duty to warn theories—Ilike their assertions that Facebook failed
to monitor or take down content or to design its platform to prevent harmful communications—
necessarily turn on the assertion that Plaintiffs were harmed by third-party content tra@itted via the
Facebook or Instagram platforms. @

Second, like the duty to warn claim, Plaintiff’s claim under the underQ tl&}g)as anti-trafficking
statute is barred by Section 230 because, again, it necessarily turns on th@ged use of Facebook’s
platform by bad actors to transmit harmful content relating to Plainti@Courts have held that nearly

C
identical statutory claims asserted against platforms are barred b & tion 230.

Third, FOSTA does not change the applicability @@mn 230 to Plaintiff’s claims. With
FOSTA, Congtess created limited exceptions to Sectio@ for a newly-created federal civil cause of
action for sex trafficking, and for certain other @Vﬂ proceedings and state Attorney General
actions, but it created no such exception for @pnvate civil actions such as this one.

In light of these considerations, Fdcsbook respectfully submits that the Court should amend
its Order to grant Facebook’s moti@ggxwant to Rule 91a.

UMENTS AND AUTHORITIES

The Court should rz'der its Order because its reasons for finding that Section 230 does
not apply were m1stake§gﬁir>1is Court has plenary power to reconsider interlocutory orders at any point
before a final jud régt is signed. Callaway v. Martin, 2017 WL 2290160 at *3 n.3 (Tex. App.—Fort
Worth 2017, n@et) see also Flagstar Bank, FSB v. Walker, 451 S.W.3d 490, 504 (Tex. App.—Dallas
2014, no @ (“lA] trial court has the inherent right to change or modify any interlocutory order or
judgment until the judgment on the merits of the case becomes final.””). Facebook respectfully submits

that the Court erred in its application of Section 230 to these cases, and requests that it reconsider its

Order and grant Facebook’s motion to dismiss under Rule 91a.
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The Court’s Order offers several reasons for denying Facebook’s motion. The Order first
concludes that “the failure to warn cause of action presented in this case mirrors that presented in the
9th Circuit case” of Doe v. Internet Brands, 824 F.3d 846 (9th Cir. 2016). Order at 2. It further notes
that none of the cases cited by the parties specifically addresses the statutory cause of%ction at issue
here, and that all of these cases pre-date the FOSTA amendments that Congrf:S\@%opted in 2018.

Finally, the Order notes that the Texas cases that have addressed Section 230, :ﬁr@?on which Facebook

o\&j
relied, “come out of the Beaumont Court of Appeals” and do not “deal W%@w same causes of action
o
. . \ .
or facts as are presented in this case.” Order at 2. As shown below,/these reasons do not, either

C

\

individually or together, support the conclusion that Faceboo@é@not entitled to immunity under
Section 230. §>

9
I Section 230 immunity applies regardless of %?/spe(:lﬁc cause of action alleged when
the claims seek to hold the defendant lia@r third-party content

Section 230 bars the types of civil claim@@%serted in these cases because they seek to hold
Facebook liable as the publisher or speal§&r t third-party content. Plaintiffs do not allege any
involvement by Facebook in the acts of@olence that Plaintiffs suffered at the hands of the unnamed
traffickers and assailants who inju(%%in. Rather, they seek to hold Facebook liable for the fact that
communications by some of .these perpetrators were transmitted on the Facebook or Instagram
platforms, including un@r}@?eories that Facebook failed to verify the identity of Facebook and
Instagram users; to g@e in sufficient monitoring of messages, including detecting “red flags” such
as the words us@ 2che other user; or to warn Plaintiffs about, block, or remove the content that the
traffickers @éfg}dly created and transmitted on the Facebook or Instagram platforms. Third Am. Pet.
(Case No. 2018-69816) 9 201-210; Second Am. Pet. (Case No. 2018-82214) 9 213-22. All of these
claims necessarily depend on communications by third parties on Facebook or Instagram—not on

messages or content created by Facebook or Instagram, and not on any offline conduct by Facebook.

Courts across the country, both state and federal, have held that Section 230 immunizes online

FACEBOOK’S AMENDED MOTION FOR RECONSIDERATION 3
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platform providers such as Facebook from claims, however styled, where the plaintiff alleges that a
third party used the defendant’s platform to communicate harmful content generated by that third
party. As one court recently put it, such a claim “derives from [the platform’s] role as a publisher and

is therefore prohibited by § 230(c)(1), no matter how artfully pled.” Daniel v. Armsém‘, LI.C, 926

N

N.W.2d 710, 726 (Wis. 2019); see also Doe v. MySpace, Inc., 528 F.3d 413, 419-20 (St@. 2008) (claims
C

N

couched in terms of “failure to implement basic safety measures to protecf%mnors” online were
o\&j
“merely another way of claiming that [the defendant] was liable for publishihg the communications”

o@
of third parties). Because Plaintiff’s underlying theory of liability ne@rﬂy seeks to hold Facebook
/‘7

liable for the communication of third-party messages, Section Z%@lmunity applies.

The Court’s Order notes that the cases from the&g@‘nont Court of Appeals construing
Section 230 do not “deal with the same causes of acﬁo@gogacts as are presented in this case.” Order
at 2. But as courts universally have recognized, i@a%nity under Section 230 does not turn on the
specific causes of action a plaintiff has ple@a@her, “|wlhat matters” for Section 230 is not the
“label[]” placed on the claim but “whethef the cause of action inherently requires the court to treat
the defendant as the ‘publisher or s@@gﬁ of content provided by another.” Barnes v. Yahoo!, Inc., 570
F.3d 1096, 1101-03 (2009); see @GODM{L])LMM, LLC v. Toups, 429 S\W.3d 752, 758 (Tex. App.—
Beaumont 2014, pert. De‘ (“Allowing [the] plaintiffs to assert any cause of action against
GoDaddy for publishi%@ntent created by a third party, or for refusing to remove content created
by a third party%@%@%d be squarely inconsistent with section 230.”);* Kimzey v. Yelp! Inc., 836 F.3d

1263, 1266 (9tHGir. 2016) (“[Plaintiff’s] effort to circumvent the CDA’s protections through ‘creative’

pleading t%@, and the district court did not err in granting Yelp’s motion to dismiss.”); MySpace, 528

2 That these cases issued from the Beaumont Court of Appeals does not make them any less deserving of this
Court’s attention: a Texas court “should not ignore a case in point from a sister court,” Ewubanks v. Mullin, 909
S.W.2d, 574, 576 (Tex. App.—Fort Worth 1995, no writ).
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F.3d at 420 (Section 230 applied “notwithstanding [the plaintiff’s] assertion that they only sought to
hold Myspace liable for its failure to implement measures that would have prevented Julie Doe from
communicating with [the sexual predator|”); Zeran v. America Online, Inc., 129 F.3d 327, 330-31 (4th
Cir. 1997) (Section 230 bars claim that depends on the assertion that the online service ﬁas used as an
“intermediar(y]” for “other parties’ potentially injurious messages”); Gibson v. Face@m, Cause No.
C
)
6:19-CV-00169, Order Granting Defendants” Motion to Dismiss with Prejudice (Dkt. No. 7) (W.D.
)
Tex. June 3, 2019) (plaintiff’s claim against Facebook for “fail[ing] to en@e its own safety polic[y]
- . N
that requires it to monitor and delete harmful content” was barred b@cnon 230); Murphy v. Twitter,
Inc., Case No. CGC-19-573712 (Cal. Super. June 14, 2019) (p@})@ff cannot avoid Section 230 by
5
O
recasting claims as “breach of contract, promissory estopp\%%%d unfair competition”); Grossman v.
e
Rockaway Twp., 2019 N.J. Super. Unpub. LEXIS 1496, % 12, ¥38—*39 (June 10, 2019) (Section 230
applied to a products-liability claim based in part @ allegation that the online platform “[f]ail[ed]
04

to have adequate warnings on the product”). Y

Under these cases—including the @pplicable Texas cases—Section 230 bars all of Plaintiffs’
claims against Facebook because ea@ﬂkhose claims seeks to hold Facebook liable based on allegedly
harmful third-party content pub@d on the Facebook or Instagram platform. A contrary reading
would frustrate Congress’s @%ses in enacting Section 230. See generally Klayman v. Zuckerberg, 753

(4
F.3d 1354, 1355 (D.C.%\:' 014).
N

II. Section Z}@}nmunity applies to failure to warn claims that turn on the risk of harm

created@%% hird-party content and Internet Brands does not hold otherwise

Tk@@rt’s suggestion that Section 230 does not apply to failure to warn claims is incorrect.
The Second Circuit reached precisely that conclusion earlier this year in affirming the dismissal of
failure to warn claims in Herrick v. Grindr, 1.LL.C, 306 F. Supp. 3d 579 (S.D.N.Y. 2018). In that case,

as here, the plaintiff alleged a “failure to warn claim—also pleaded as products liability and

negligence—based on Grindt’s failure to warn that the app can be used as a tool for harassment and
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that Grindr has limited ability to stop abuse.” The district court held the claim barred by Section 230,
reasoning that, to the extent that the plaintiff had “identified a defect in Grindr’ design or manufacture
or a failure to warn,” those alleged flaws were “inextricably related to Grindr’s role in editing or
removing offensive content—precisely the role for which Section 230 provides 1mmur%” Id. at 588.

The court reasoned that the duty to warn claim necessarily required reference t@atmful third-
4
)

party content itself, 7. at 591, and moteover, requiting the platform to providéwarnings would be no
Y
\,,
different functionally from requiring it to monitor or edit the content—: r way, the claim would

require a court to treat the platform as a publisher, 77 at 591-92. @
@

The district court in Herick found Internet Brands inapp@% because, in Infernet Brands, the
alleged duty to warn claim had nothing to do with user-ge d content: “[tjhe bad actors ... did
not post any content to the website,” they “contacted <;<)Jfﬂme > and there was “no allegation that
[the defendant] transmitted any potentially harmf@s%ssages between ... Doe and the [two men.]”
306 F. Supp. at 592 (alterations the court’s). @conttast the court held, the duty to warn claim in
Herrick turned on user-generated contentharmful profiles and communications on the platform
directed to the plaintiff—and also %@ result in dictating the platform’s execution of its editorial
functions. Id. Accordingly, the c@( held, Internet Brands “does not apply” to the duty to warn claims.
1d. The Second Circuit afﬁi agreeing with the district court that the failure to warn claim, unlike
that in Internet Brands, @nextricably linked” to the claim that the defendant failed to edit, monitor,
or remove the ofﬁeég:content Herrick v. Grindr, LLC, 765 F. App’x 5806, 591 (2d Cir. 2019).

The TF@ Circuit reached a similar conclusion with respect to duty to warn claims in Oberdorf
v. Amazon. Im —F.3d—, 2019 WL 2849153, at *12 (3d Cir. July 3, 2019). In Oberdorf, a pet owner
was injured by a dog collar that she purchased pursuant to a third-party listing on Amazon.com. Id.

at *1. She sued Amazon, alleging, among other claims, that Amazon failed to supplement the listing

with warnings about the dog collar. 4. at *10. The court held the duty to warn claims barred by
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Section 230 to the extent they rested on allegations “that Amazon failed to provide or to edit adequate
warnings regarding the use of the dog collar,” because that alleged activity “falls within the publisher’s
editorial function.” Id. at *11. The court reasoned that such “failure to warn claims are barred by the
CDA” because they would penalize Amazon for “fail[ing] to add necessary informatign to content
o[n] the website.” Id. at *12. As these cases show, Section 230 bars any claim tha@ends on third-
4
)
party content that was transmitted via an online platform, whether the claitiris styled as failure to
)
\,,
monitor, failure to warn, failure to censor or edit, simple negligence, 01}%%' other theory. See, e.g.,
0\ '
Herrick, 765 Fed. Appx. at 590; Zeran v. America Online, Inc., 129 F.3d@, 330 (4th Cir. 1997); Jones v.
/7
2
Dirty World Entertainment Recordings IIC, 775 F.3d 398, 406-09 (6%}3@%. 2014); Daniel v. Armslist, 1.1..C.,
5
926 N.W.2d 710, 726 (Wisc. 2019). §
<

As the courts in Herrick made clear, Infernet Bm@ es not create an exception to Section 230

for failure to warn claims. It held only that Section@oes not apply where the alleged duty to warn
0
does not arise from or relate to third-party @@ﬁt See Internet Brands, 824 F.3d at 851. In Internet
Brands, the plaintiff, an aspiring model, posted a profile on a modeling website. 824 F.3d at 846. Two
predators found the profile, contacg%k&%%t, lured her into a fake modeling audition, drugged her, and
raped her. Id at 848—49. There @no allegation that the predators posted anything on the platform
or that the platform “trant d any potentially harmful messages between Jane Doe” and the
(4
predators. Id. Accor@, the plaintiff’s duty to warn claims did not implicate any aspect of the
o>

platform’s functign@/ platform for the publication of third-party content and for that reason Section

230 did not ba@e claims. By contrast, in this case, as in Herrick and Oberdorf, the duty to warn claims

NN
do turn o@rd—party content—namely, the risk of harmful messages and posts that Plaintiffs allege

3 See also Estate of McCoy v. Will, Case No. 15-CV-7342 (Wis. Cir. Ct. May 9, 2018) (claims alleging failure to
investigate, vet, edit, or remove third party content was barred by Section 230); Be// v. Care.com, 2016 WL
12583333 at *4 (Neb. Dist. Ct. Mar. 22, 20106) (claim premised on failure to screen third-party content barred
by Section 230).
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https://Will,CaseNo.15-CV-7342(Wis.Cir.Ct

were transmitted by their assailants and traffickers over the Facebook and Instagram platforms. As in
Herrick and Oberdorf, those duty to warn claims—Ilike Plaintiffs’ claims for failure to monitor, failure to
implement safety measures, failure to take down or censor content, and simple negligence—are barred

NI

Nor would an exception to Section 230 for duty to warn claims comport W@ e rationale of
C

by Section 230.

)
the statute. Where the alleged duty is to warn about risks created by third—éggrjty content—such as

o)
\,,
users’ profiles, posts, messages, or requests on Facebook’s platforms—it 1 extricably linked to [the
o@
website’s] alleged failure to edit, monitor, or remove the offensive co@nt.” Herrick, 765 Fed. Appx.

C

>
. N . .
at 591. A duty to warn about third-party content necessarily entails a duty to monitor third-party
5
, )
content (to locate content that should be the subject of a Wagg or a duty to screen out content that

would trigger a warning. And claims based on “failure to<<22arn” about offensive third-party content

&

ultimately reduce to claims that the website sho@ liable for publishing the content without a

Oy
warning. Imposing liability on that basis un@ﬁ)ly treats the website “as the publisher or speaker

S

of ... information provided by [third partiés])” contrary to the mandate of Section 230.
Courts repeatedly have reﬁ@% allow Section 230 to be circumvented in this way. Section

230 “is implicated not only by @)s that explicitly point to third-party content but also by claims

\

which, though artfully pleao avoid direct reference, implicitly require recourse to that content to

(4
establish liability.” Ga%g\:‘/% v. Google, Inc., 282 F. Supp. 3d 1150 (N.D. Cal. 2017) (brackets omitted)

N
(quoting Coben ». @k@ Ine., 252 F. Supp. 3d 140, 156 (E.D.N.Y. 2017)).*

O

* Huon v. Denton, the other case cited in the Order, is inapposite. 841 F.3d 733 (7th Cir. 2016). In that case, the
Seventh Circuit held that Section 230 does not immunize an internet service provider from claims arising out
of content posted on its website by its own employees, because in that context the defendant is an “information
content provider” to which Section 230 does not apply. See id. at 742—43. Huon is inapplicable here. Plaintiffs
have not (and could not have) alleged that Facebook or any of its employees created or developed any of the
allegedly harmful messages that led to their injuries. And allegations that Facebook’s warnings were inadequate
also does not make this case about Facebook-generated content, because the liability that Plaintiffs allege still
flows from the third-party content to which the warnings would relate. Herrick, 765 F. App’x. at 591.
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ITI.  Section 230 applies to claims brought under the Texas anti-trafficking statute

For the same reasons, the Court’s observation that there are no cases applying Section 230 to
claims under the Texas anti-trafficking statutes is not a reason for denying Facebook’s motion. For
Section 230 purposes, statutory claims of this sort are no different from the other legal theories
discussed above: to the extent they turn on a defendant’s alleged role in allowing@party content

C

N\
to appear on its platform or to be transmitted via its messaging service, the%ej barred by Section
<O
230. In fact, the First Circuit held that Section 230 barred claims br/@@lt under a very similar
o@
Massachusetts anti-trafficking statute. See Jane Doe No. 1 v. Bawépage.v@LC, 817 F.3d 12, 22 (2d Cit.
)
C@;{;@ “third-party content ... appears
5

\3

e

2016).” The court found that Section 230 immunity applied be

as an essential component of”” the plaintiff’s claims and the cliims therefore treated the defendant “as
the publisher or speaker of content provided by third pa@.” Id. at 22 & n.7. That the claims were
based on a statute, as opposed to the common lavﬁ@a% immaterial.

Here, Plaintiffs concede that the T&@@&nti—tmfﬁchng statute “tracks the language of the
federal human trafficking statute—Sectioné%@l and 1595 of Title 18.” Plaintiff’s Responses to Rule
91a Motion to Dismiss at 29; see als J%@g%ng Tr. at 43:19-23 (“our human trafficking statute, is very,
very similar to the federal human@ﬁcking statute”). Before Congress amended Section 230 through
FOSTA in 2018 (the FOSTA@ndments are discussed in more detail below), federal courts had held
that Section 230 barr&@ms against internet platforms under the federal anti-trafficking law. See
Jane Doe No. 1, 81Z@$}at 18-24; M. A. ex rel P.K. v. VVillage 1oice Media Holdings, 809 F. Supp. 2d 1041,
1048-50 (ED/\ .2011). Indeed, one of Congress’s main changes to Section 230 in FOSTA was to
exempt fe 1 anti-trafficking claims from Section 230 (an exception that, as discussed below, does

not extend to private civil claims under state anti-trafficking statutes). See 47 U.S.C. § 230(e)(5)(A).

5> Compare Mass. Gen. Laws ch. 265, § 50(d), with Tex. Civ. Prac. & Rem. Code § 98.002(a).
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Congtress thus acknowledged that, absent such an exemption, Section 230 immunity would bar state
statutory anti-trafficking claims.
IV.  The FOSTA amendments confirm that Plaintiffs’ claims are barred

The Court’s Order next notes that the cases Facebook cited “pre-dated the amendments
adopted in 2018” through FOSTA. Otder at 2. That is true, but FOSTA only cor@d that Section
230 bars private civil actions under state law, including the claims against Faceit%gqjhere Section 230

provides that “[n]o cause of action may be brought and no liability may B@Sfmposed under any State

or local law that is inconsistent with this section.” 47 U.S.C. § 230@) As explained above, any
@

=

claim that treats an online platform as the publisher or speaker 8};@11rd—party content is inconsistent
with Section 230 unless an exemption applies. See supra § 1 §<>

FOSTA created three exemptions to Section 230 e for certain federal civil causes of action;
one for parens patriae claims brought by state Attor@%eneral and one for certain types of state-law

criminal prosecutions. See FOSTA § 4, 47 U@% 230(e)(5); see also Facebook’s Post-Hearing Mem.

at 7-8. &

’70
Crucially, FOSTA did #ot cg@;)@an exemption for state law civil actions brought by private

plaintiffs, and where, as here, a s@e contains an express “‘enumeration of exemptions,” the “courts
are not authorized to create @ional exceptions,” Law v. Siegel, 571 U.S. 415, 424 (2014). In fact,
Congtess considered a& ected a version of FOSTA that would have added a broad exemption for
o >
state-law civil clagn@}il/rther showing its intent that immunity under Section 230 continue to bar such
claims. See Fa ok’s Post-Hearing Memo at 9—12. Congress’s rejection of an exception to Section
ol
230 that have applied here confirms that Section 230 continues to apply to the instant claims.
PRAYER

Defendant respectfully requests that the Court reconsider its May 23, 2019 Order and grant

Facebook’s motion to dismiss pursuant to Rule 91a.
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal
Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for permission to take an interlocutory
appeal of the Court’s May 23, 2019 order denying Facebook’s motion to dismiss under Rule 91a (the
“Order”). In the alternative to its concurrently filed motion for reconsideration, Faceb@respectfully

requests that the Court amend the Order to allow Facebook to seek an interlocut@ppeal.
e
©

o \QQ

on asking the Court to

INTRODUCTION

.

Concurrent with the filing of this motion, Facebook has filed a

‘é%

0

reconsider its Order denying Facebook’s Rule 91a motion to dlsm@lamnffs claims pursuant to
@

Section 230 of the Communications Decency Act, 47 U.S.C. § Z%Cﬁon 2307). If this Court does

not reconsider its Order, Facebook respectfully requests t$ Court amend the Order with the

findings necessary to allow Facebook to seek an interloc@ry appeal from the Court of Appeals. See

Tex. Civ. Prac. & Rem. Code § 51.014(d); Tex. R. @ 168.

The Section 230 issue raised by F@?\ok’s motion is well-suited to resolution by an
interlocutory appeal and meets all of the cftgtia for such treatment. The applicability of Section 230
is a controlling issue of law, there is é@stanﬁal ground for difference of opinion” as to whether the
Court’s resolution of that issue@ correct, and an immediate appeal may result in the “ultimate
termination of the litigatio@d §51.014(d)(2); Order at 1. Tex. Civ. Prac. & Rem. Code
§ 51.04(d)(1); see also %@at 2. More broadly, it makes sense for the Court of Appeals to evaluate
the Section 230 %s@}@; this stage. Section 51.014(d) reflects a “legislative intent favoring eatly,
efficient resol of determinative legal issues in [appropriate] cases.” See Sabre Travel Int’l, 1.1d. v.
Deutsche L@m‘a AG, 567 S.W.3d 725, 732 (Tex. 2019).

Section 230 creates an immunity that, if applicable, will decide all of Plaintiffs’ claims against
Facebook, and Texas courts have long recognized that immunities should be addressed at the earliest

stage of a case—as both the district court and the Beaumont Court of Appeals recognized in allowing
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an interlocutory appeal of the Section 230 issue in GoDaddy.com, L.L.C v. Toups, 429 S.W.3d 752, 759
(Tex. App.—Beaumont 2014, pet. denied). Early resolution of the Section 230 issue also allows the
Court of Appeals to provide guidance and direction on an important legal issue that will affect a

ARGUMENTS AND AUTHORITIES @

(e

number of similar cases pending in Texas trial courts.

If the Court does not reconsider its ruling, it should amend the Ord%'\\t;)\éﬂow Facebook to
take an immediate interlocutory appeal. To promote efficiency and co \: resources, the Texas
Legislature has provided for permissive interlocutory appeals of cer@ trial court orders. See Tex.

@

Civ. Pract. & Rem. Code § 51.014(d); Sabre Travel, 567 S.\W.3d @5%?3 Where, as here, the order at
issue does not contain such permission for an interlocuto%@@@eal, it “may be amended to include
such permission.” Tex. R. Civ. P. 168; see also Heinrich v, <O/;<‘2>megger @& Price, 1..1..P., 2015 WL 5626507,
at *1 (Tex. App.—Houston [1st Dist.] Sept. 24, 20@%% pet.). Once a trial court issues an order with
permission to appeal, the Court of Appeals @%cide whether to accept the case for interlocutory
review. Colvin v. B. Spencer & Associates, P.Cé%l 5 WL 2228728, at *1 (Tex. App.—Houston [1st Dist.|
May 12, 2015, no pet.). @g\&/\@g@

The Texas Supreme Co@has emphasized that permissive interlocutory appeals advance
important public policies a encouraged district courts to allow them where appropriate. Sabre
Travel, 567 S.W.3d at 3/ =33 (section 51.014(d) evinces a “legislative intent favoring early, efficient

o)
resolution of detc,ro\@i}ﬁ/tive legal issues”). An interlocutory appeal allows the “parties and the courts
[to] be spared(@he¢ inevitable inefficiencies of the final judgment rule in favor of early, efficient
resoludon@ontroﬂing, uncertain issues of law that are important to the outcome of the litigation.”
Id. at 733. “Indeed, the Legislature enacted section 51.014 to provide ‘for the efficient resolution of

certain civil matters in certain Texas courts’ and to ‘make the civil justice system more accessible, more

efficient, and less costly to all Texans while reducing the overall costs of the civil justice system to all
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taxpayers.”” Id. Thus, “in many instances, courts of appeals should do exactly what the Legislature
has authorized them to do—accept permissive interlocutory appeals and address the merits of the
legal issues certified.” Id.

Here, as in GoDaddy.com, I.LC v. Toups, 429 S.W.3d 752, all of the criteria for %interlocutory

appeal are present, and allowing such an appeal would further all of these pohcies\@@
4

)
I. All three prerequisites to a permissive immediate interlocutory ap}:&?‘lﬁ are present here.
)
These cases satisfy each of the statutory requirements for an imq@te interlocutory appeal.

-9
N

Section 51.014(d) provides that the Court may, “by written order, @ﬂt an appeal from an order

)

</

@

controlling question of law;” (2) “there is a substantial gro@r difference of opinion” as to that

that is not otherwise appealable if”” three criteria are satisfied: (1) “‘the order to be appealed involves a
question of law; and (3) “an immediate appeal from the sfder may materially advance the ultimate
termination of the litigation.” Tex. Civ. Prac. &Rem. Code § 51.014(d). All of these factors are
present here. @Cﬁ&

A. This Court’s Order addrésses a controlling question of law

As the Court recognized, th%%ui@ presented by Facebook’s motion is a legal one, in that, “[a]t
this stage, Facebook is not argui@ie facts, but rather claims it is not liable to the Plaintiffs because
of the immunity granted int@@% service providers under Section 230.” Order at 1. The immunity
provided by Section 2&@11 absolute defense to liability and its availability is a pure question of law.
See, e.g., GoDaddy, (@7}599 S.W.3d 752. Likewise, the preemption questions that are triggered by
Section 230 im@yrhity also are controlling questions of law appropriate for intetlocutory appeal. See
Sabre Trav 7 S.W.3d at 733 (accepting interlocutory appeal to determine whether a federal statute
preempted the plaintiff’s state tort claim). And whether Section 230 applies is a “controlling” question
because, if resolved in Facebook’s favor, it would resolve all of Plaintiffs’ claims against Facebook, as

this Court recognized. See Order at 1.
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B. There are substantial grounds for difference of opinion regarding the
application of Section 230 to Plaintiffs’ claims

Although the Court found against the application of Section 230 immunity, it acknowledged
that the question was uncertain and that there are substantial authorities supporting a contrary result.
The Court acknowledged that “[t]he language of the statute is broad and both parties & cited cases
that support their positions.” Order at 2. And the Court acknowledged that \/@%ook’s position
finds support in other cases, including, “among others,” “Doe v. MySpace, I@E@%S F.3d 413 (5th Cir.
2008) ... and Zeran v, America Online Inc., 129 F.3d 327 (4th Cir. 1997@@1’&&1&&5 themselves have
acknowledged that the overwhelming weight of case law supports ;\%)utcome different from the one
the Court reached in its Order. See Hearing Tr. at 53:12—54:1@%‘? e think Zeran and all of the cases
following it were incorrectly decided ...[a]nd there are %@%ﬁ them, and we acknowledge that.”).
And, as set out above, there are substantial authoriti%i@olding, contrary to the Court’s conclusion,
that duty to warn claims are covered by Section %%;éb

C. An interlocutory appeal n@g@nd this litigation

Finally, an immediate interlocui@ appeal will materially advance the ultimate termination of
the litigation, as the Order notes: “a@%&?g} in Facebook’s favor may end the case for Facebook.” Order
at 1; accord GoDaddy.com, 429 S%3d at 761 (dismissing all claims with prejudice under Section 230);
MySpace, 528 F.3d at 415@@%@ dismissal of Texas-law claims under Section 230).

)

II. The Court g@d exercise its discretion to permit an interlocutory appeal
G

An imw@ appeal here not only would satisfy the statutory criteria, but it would advance
the legislaﬁdes outlined above. At least three factors weigh heavily in favor of allowing an
immediate appeal of the Section 230 issue.

A. An immediate appeal is essential to ensure that the immunity from suit that
Section 230 creates will not be lost

Most importantly, immunities such as Section 230 are ideal candidates for interlocutory review
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because an immunity, by its nature, should protect a defendant not just from liability but from having
to stand trial—so that the question should be resolved at the outset of a case to prevent a defendant
that is entitled to the immunity from having to litigate the case against it. That is precisely the nature
of Section 230, which, “[b]y its plain language,” creates “a federal immunity to any cau@f action that
would make service providers liable for information originating with a third—party/ K&@)f the service,”
Zeran, 129 F.3d at 330, and which has been interpreted as not only an immligf@\?rom liability, “but
also the right to be immune from being sued,” Doe ex rel. Roe ». Bawépag@&giLC, 104 F. Supp. 3d
149,155 n.4 (D. Mass. 2015), aff'd, 817 F.3d 12 (1st Cir. 2016). For th@son, courts “aim to resolve
@

the question of § 230 immunity at the earliest possible stage of th@%e because that immunity protects
websites not only from ultimate liability, but also from h@@co fight costly and protracted legal
battles.” Nemet Chevrolet 1.td. v. ConsumerAffairs.com, Im@g@@ljﬁd 250 (4th Cir. 2009).

The Texas Legislature has recognized in@alogom context the indispensable role that
interlocutory appeals play in ensuring full V@a@on of a statutory right to be immune from suit.
Under Texas law, officers and employees @ the state enjoy official immunity from certain kinds of
civil suits. See generally Ballantyne v. () ﬁ%m Builders, Inc., 144 S\W.3d 417, 422-24 (Tex. 2004). The
Legislature has provided for an @rlocutory appeal of right from any order denying a motion for
summary judgment on gro official immunity. See Tex. Civ. Prac. & Rem. Code § 51.014(a)(5).
As the Texas Suprem ge%rt has explained, interlocutory appeals are a critical component of this
immunity from sm@§Quse “[tlhe very reasons for the grant of immunity are effectively unsalvageable
if the official i{\@termined to be immune from liability only after a trial on the merits.” Travis v. City
of Mesquite, S.W.2d 94, 102 n.4 (Tex. 1992); accord Pearson v. Callahan, 555 U.S. 223, 231 (2009) (“an
immunity from suit ... is effectively lost if a case is erroneously permitted to go to trial” (quoting

Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)). The same policy concerns that led the Legislature to enact

§ 51.014(a)(5) weigh in favor of permitting an immediate interlocutory appeal in cases presenting
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immunity questions under Section 230.

Other Texas courts agree. As noted above, in GoDaddy.com, after the district court denied the
defendant’s Rule 91a motion to dismiss under Section 230, the court amended its order to grant the
defendant’s motion for permission to appeal. See Petition for Order Permitting Interlo@tory Appeal
at iv—v, vill, GoDaddy.com, LLC v. Toups, 429 S.W.3d 752 (Tex. App.—Beaumo?@, pet. denied)

N\
(No. 09-13-1285-CV), available here. The Beaumont Court of Appeals their “granted GoDaddy’s
Y
\,,

request to file an interlocutory appeal” and held that the defendant was ﬂ%%@ided to immunity under

Section 230. GoDadd.com, 429 S.W.3d at 753. To ensure that “the@icies set forth in the CDA”
@

receive the fullest protection in these cases, see 7. at 761, this Co {hould follow the same path.

5
B. Concerns about judicial resources couns avor of permitting an immediate

appeal @

A single question of federal law controls whet @his action and others like it will go forward.
NS
If the Court of Appeals holds that Section 230«%}[165 to Plaintiffs’ claims against Facebook, that
J

ruling would fully resolve these cases as % een Plaintiffs and Facebook and thereby “forestall

)

burdensome and costly ... discovery,” ons practice, expert reports, and trial. See Sabre Travel, 567
o @)
S.W.3d at 736. On the other hanig%&qe Court of Appeals were to accept the appeal and affirm the

Court’s Order, the parties and%\kie Court could proceed towards trial without any uncertainty about
Q
how the Section 230 iss@uld be addressed.! Either way, “[t]he pure legal question at issue here
)

is precisely the sort Qﬁstion section 51.014(d) was enacted for.” Id. Allowing an immediate appeal
Y
o U
&
N

! Furtherm@nder Texas’s proportionate responsibility scheme, “each defendant,” “each settling person,”
and “each responsibility third party” who has been properly designated must be listed on the verdict form,
and the jury must assign a percentage of responsibility to each one. See Tex. Civ. Prac. & Rem. Code

§ 33.003(a). Itis not clear that a non-party may be listed on the verdict form and assigned a percentage of
responsibility if that party is immune from liability. See zd. § 33.004(g)(1); see also Holland v. 1ovelace, 352
S.W.3d 777, 795 (Tex. App.—Dallas 2011, pet. denied); but see Elliot v. Turner Const. Co., 381 F.3d 995, 1003
(10th Cir. 2004). If, after a trial, Facebook were held to be immune from liability under Section 230, that
holding could necessitate a new trial with Facebook omitted from the verdict form.
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of the Section 230 issue is the best way to minimize the risk of unnecessary trial proceedings.

C. The Section 230 issue presented here is relevant and important to a number of
cases pending in Texas courts

Finally, this case involves an important question of law that will affect multiple cases pending
in Harris County and elsewhere in Texas. Plaintiffs’ counsel in this case have name@%cebook as a
defendant in three trafficking cases here in Harris County, and have brought sm@rafﬁclﬂng claims
against at least one other technology company in Harris and Nueces Counti@&@/ he question whether
Section 230 immunity bars these claims is a central issue in all of thes @es. And there appears to

be no appellate-level precedent in Texas or elsewhere on the quest@ of how Section 230 applies to
@
5

claims under state-law anti-trafficking statutes following the %%}FOSTA amendments. In light of

the recurring nature and exceptional importance of the %%n 230 issue, an interlocutory appeal is

warranted. See, e.g, EQT Prod. Co. v. Adair, 764 F.3d 357 (4th Cir. 2014) (the fact that an “appeal

N

will permit the resolution of an unsettled legal tlon of general importance” weighs in favor of
Y

interlocutory review) (quotation omitted);C% Dental Surgeons of Puerto Rico v. Conn. Gen. Life Ins. Co.,
585 F.3d 33, 39 (1st Cir. 2009) (accept@ an interlocutory appeal of an “important, unsettled, and
recurrent” question that “[ ]bsenterlocutory appeal” would “in all probability escape meaningful

appellate review”). %

An intetlocutory %15 particularly appropriate because the Order is in tension with several
)

decisions from the E@xont Court of Appeals. See GoDaddy.com, 429 S.W.3d at 759 (“Allowing [the]
7\&/

plaintiffs to assg@ﬁy cause of action against GoDaddy for publishing content created by a third

party, or f@sing to remove content created by a third party[,] would be squarely inconsistent with

section 230.”); Davis v. Motiva Enterprises, L.1..C., 2015 WL 1535694, at *4 (Tex. App.—Beaumont Apr.

2 Jane Doe #4 v. Salesforce.com, Ine. et al., Cause No. 2018-12747 (Harris County); Jane Doe #8 v. Salesforce.com, Inc.
et al., Cause No. 2018-CCV-61041 (Nueces County).
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2, 2015, pet. denied) (Section 230 barred plaintiff’s negligence claims because the “theory of liability”
was “based on [the defendant| allowing [a third party] access to the Internet ... to publish fake Craig’s
List posts and failing to prevent those posts from being published”); Milo v. Martin, 311 S.W.3d 210,

215 (Tex. App.—Beaumont 2010, no pet.) (following Zeran and other federal cases,that “applied

N

section 230 broadly”). Allowing an immediate appeal would give the Houston Co@f Appeals the
"

)
opportunity to address this conflict. R

o

For all of these reasons, Facebook respectfully requests that thg%@urt amend its Order to

NS
state that whether the application of Section 230 immunity appl@to Plaintiffs’ claims against
/7

=

)
Facebook is a controlling question of law about which there is a&stanﬂal ground for difference of
,
O
opinion and that an interlocutory appeal will materially @@Qe the ultimate termination of the
)
litigation, and to provide that Facebook may petitio@@: Court of Appeals for leave to file an

immediate interlocutory appeal. Q@

Defendant respectfully requests th@%e Court reconsider its May 23, 2019 Order and grant
@
Facebook’s motion to dismiss purs@}o Rule 91a or, in the alternative, amend the Order to grant

permission for Facebook to petit@the Court of Appeals for leave to file an immediate interlocutory
<X
W)

N

O

&

&

appeal.
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No. 2018-82214

@
Jane Doe 8 &Q In the District Court of
8§ 4
V. 8 QO/

<
Facebook, Inc. d/b/a Instagram, Inc <§\% Harris County, Texas
Backpage.com, LLC d/b/a Backpa, @

Carl Ferrer; Michael Lacey;
James Larkin; John Brunst; and@ §
Babasai, Inc. d/b/a Siesta Img@ § 334th Judicial District

@
Plaintiff’s Response to Amended Motion to Reconsider
the Ruli Facebook’s 91a Motion to Dismiss

@

o OB
The CQ@Q denied Facebook’s Rule 91a motion to dismiss after

consideri@substantial pre and post-hearing briefing, lengthy oral
argume?, and innumerable legal authorities. It should deny Facebook’s
motion for reconsideration because:

(1) The Court does not have authority to reconsider its order denying
Facebook’s motion to dismiss under Rule 91a;

Response to Amended Motion to Reconsider Page 1
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(2) Courts are never required to reconsider their prior rulings;
(3) Facebook mischaracterizes the Court’s order; and

(4) Facebook has not raised any new arguments in support of its
motion.

First, Rule 91a sets specific deadlines for motions, re@@ﬁ\eﬁqses and
rulings, all of which have long since passed. In partlcltlzﬁw}g’%a] motion to
dismiss must be . . . granted or denied within 45 day§fter the motion is
filed.” Tex. R. Civ. P. 91a.3(c). The Court grant%@acebooks motion to
enlarge the time for that ruling until May 24, 0@ Any ruling on Facebook’s
Rule 91a motion therefore had to be ent@@% by that date, and Facebook
should not be permitted to reset the statytory deadlines under the guise of
reconsideration. While courts gen@fﬁy have power to reconsider their prior
rulings, they may not do so in 6@& violation of the rules of procedure. See
In re Med. Carbon Resé@% Inst., L.L.C., 14-07-00935-CV, 2008 WL
220366, at *1 (Tex. %&g.—Houston [14th Dist.] Jan. 29, 2008, no pet.)
(noting that procedural rules do not permit reconsideration of motions to
transfer Venqe@«@

Sec%@, courts are not required to reconsider their prior rulings and

may deny motions for reconsideration without considering their substance.

1 See Order of May 14, 2019.
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E.g., Oceanografia, S.A. de C.V., 492 S.W.3d 330, 337 n.6 (Tex. App.—
Corpus Christi 2014, orig. proceeding) (denial of forum non conveniens),
rev’d on other grounds, 494 S.W.3d 728 (Tex. 2016); PNP Petroleum I, LP

v. Taylor, 438 S.W.3d 723, 729-30 (Tex. App.—San Antoni(;@ﬁﬂ‘fom, pet.

\,
denied) (summary judgment); Elec. Data Sys. Corp. v. T% , 862 S.W.2d
O
728, 737 n.5 (Tex. App.—Dallas 1993, orig. proceedin§sanctions order);

NS
J.K. & Susie L. Wadley Research Inst. & Blood B/g@ v. Whittington, 843
2
@

S.W.2d 77, 87 n.9 (Tex. App.—Dallas 1992, Oé @proceeding) (no right to

g

reconsider ruling requiring productio documents claimed to be
privileged). @

Third, Facebook mischaract%g%s the Court’s reasons for denying its
motion and then argues those @easons were “mistaken.” While the order

%

makes several observatior@%%ut the issues involved, it does not purport to
explain the basis of th%g%ng. And it certainly does not make the sweeping
pronouncements @@gook attributes to it. In particular, the Court’s
observation t}l@i&he failure to warn cause of action presented in this case
mirrors tlix@%\@resented in the 9th Circuit case” is not a conclusion, as
Facebook“asserts, that Section 230 can never apply to failure to warn claims.

See Amended Motion for Reconsideration at 3-8.
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Finally, Facebook does not raise any new arguments. Rather, it repeats
its previous positions that Jane Doe’s claims are based on third-party content
and that the 2018 amendments to Section 230 did not create an “exception
for state private civil actions.” Both of those positions are wdr%ﬁg for the

reasons explained at length previously. And Facebook ha%@ﬂoﬂy failed to

o @
address the issue of preemption, which it must establ@@a to prevail under
N
Section 230. ﬁ@
p@’@
Prayer ng

Jane Doe respectfully request that th@lrt deny Facebook’s amended

motion to reconsider the Court’s denial\of Facebook’s Rule 91a motion to

S
dismiss without explanation, and it the Court grant Jane Doe any other
relief to which she is entitled. é
%)
&
o
Moy
. O
N
Sl
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No. 2018-69816

Jane Doe In the District Court of

V.

Facebook, Inc.; Michael Lacey;
James Larkin; John Brunst;
America’s Inns, Inc. d/b/a America’s
Inn 8201 Southwest Freeway,
Houston, TX 77074; and

Texas Pearl, Inc.

. L
Harris C , Texas
@@m

AN
o
@

&4& Judicial District

@
Plaintiff’s Response to Fac¢ebook’s
Amended Motion for Per sive Appeal
@7/

Section 51.014 of the Texas CIWL@CUCG and Remedies Code must be

wN LN LN LN LN LON LN DN LN LN

strictly construed “as an excep@ to the general rule that only final
judgments are appealable.” H@@t v. JJT Const., 438 S.W.3d 139, 142 (Tex.
App.—Houston [14th Dis(t\%%m, no pet.) (citing City of Houston v. Estate
of Jones, 388 S.W.3dQ<%3, 666 (Tex. 2012) (per curiam)). And under the
plain language o statute, a trial court is never required to grant
permission to \éﬁj@\ﬁeal an otherwise non-appealable interlocutory order. See
Tex. Civ. 1@ & Rem. Code Ann. § 51.014(d) (stating that a trial court “may”
permit an appeal); Tex. R. Civ. P. 168 (same). There are two broad reasons
the Court should deny Facebook’s amended motion for permission to appeal

the order denying its Rule 91a motion to dismiss.
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Amended Motion for Permissive Appeal
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First, the Rule 91a order does not involve “a controlling question of law
as to which there is a substantial ground for difference of opinion.” Tex. Civ.
Prac. & Rem. Code Ann. § 51.014(d)(1). As discussed at length in response to
the 91a motion, Congress passed FOSTA in 2018 to amend Qfe CDA to
exclude human trafficking claims from the immunity prqélgd interactive

)

o
computer services. All of Jane Doe’s claims agaln\%\,@acebook involve

allegations of human trafficking. Whether those cla1@ are barred under the
D
p

CDA as amended was not an uncertain queségl, as Facebook contends.

)

Under Congress’s express mandate in FOSTA;the Court’s ruling was clearly
correct. \%

Facebook is simply wrong@%t “there are substantial authorities
supporting a contrary result” an@t%mt “the overwhelming weight of case law

%

supports an outcome diffexe 7@from the one the Court reached in its Order.”
See Motion at 4. No a%t ority supports a contrary result. Since the 2018
amendments, no et court in the country that we know of has considered
whether huma{‘;{@rafflckmg claims can ever be barred under the CDA.
Facebook o cites one case involving human trafficking, and it predates the
amend@lts by a decade. See Doe v. MySpace, Inc., 528 F.3d 413 (5th Cir.

2008). There is also no tension between the Court’s order and the decisions

from Beaumont, because they all predate the amendments and none

Response to Facebook’s Page 2
Amended Motion for Permissive Appeal
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involved human trafficking.: Any case predating the amendments is
irrelevant, as is any case not involving human trafficking.

Given the clear language of FOSTA and the complete absence of any
authority to the contrary, Facebook has not shown that there 15\ @%bstantial

ground for difference of opinion on a controlling legal issug.&@

Second, even if the statutory requirements were r%%%%he Court should
deny permission to appeal for reasons of efﬁcienc@@ﬁ\d fairness. Facebook
claims the “most important” reason for grantiné%/;rmission to appeal is that

)

it should not have to stand trial if it is co@ that all of Jane Doe’s claims

are preempted by the CDA. Motion a%@ But Facebook is a long way off
N
from standing trial. As noted in . Court’s order, Facebook’s Rule 91a

motion was just “one of several” procedural motions Facebook has or intends

%)
to file to avoid “full 1itigati®% the underlying claims.”

%©

o (f@>
1 See ion at 7-8 (citing GoDaddy.com, LLC v. Toups, 429 S.W.3d
752 (Tex. .—Beaumont 2014, pet. denied); Davis v. Motiva Enterprises,

L.L.C., 9@1 WL 1535694 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied);
Milo v. Martin, 311 SW.3d 210 (Tex. App.—Beaumont 2010, no pet.)).
Facebook even acknowledges in the same paragraph that there is “no
appellate-level precedent in Texas or elsewhere on the question of how
Section 230 applies to claims under state-law anti-trafficking statutes
following the 2018 FOSTA amendments.” Id. at 7.
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Facebook has also filed a special appearance, which is set for hearing
at the same time as its motion for permissive appeal. If the Court denies the
special appearance, Facebook will have an automatic right to appeal without
the need to seek permission. Tex. Civ. Prac. & Rem. Code gﬂ\%m(ﬂ. A

AN
concurrent appeal from the 91a order would waste time a@esources and
Q)
further prejudice Jane Doe’s right to obtain discovery a/ﬂ@evelop her case.2
S
And Facebook will have an opportunity to rai/s@lese arguments again

)
@
via summary judgment—after the parties hagcg@@conducted discovery and

developed the factual record. See Conoc l;ips Co. v. Koopmann, 547

S.W.3d 858, 880 (Tex. 2018) (noting ’g@rguments in 91a motions may be

raised again at summary judgm%@%tage). If Facebook’s arguments are

rejected as applied to facts and not just pleadings, it will have another
%

opportunity to seek permi@gﬁ@for interlocutory review.

Finally, Facebook:argues: “The Texas Legislature has recognized in an

Q
analogous context@@ indispensable role that interlocutory appeals play in
ensuring full ViL fication of a statutory right to be immune from suit.” Motion
&
O
~

2 Facebook has refused to provide even jurisdictional discovery
relevant to its special appearance, for which the Court is hearing a motion to
compel at the same time as the special appearance and motion for permissive
appeal.
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at 5. Facebook is referring to official immunity for government employees,
which is not an analogous situation because the CDA does not grant
Facebook any “immunity.” And government employees denied official
immunity are statutorily permitted an interlocutory appeal @@/ﬁ%ﬁy after a

denial of summary judgment. Tex. Civ. Prac. & Rem. Code@om(a)@). If
there truly is a substantial ground for difference of OP;\%%@&? on whether the
CDA protects Facebook, that question is also moreﬁ@?‘opriately raised to a
court of appeals after summary judgment. CQS@@

$
Prayer@\@

Jane Doe asks that the Court @@Facebook’s amended motion for
S
permissive appeal and grant her a@%er relief to which she is entitled.

&

\©©
-

A®)

A
&
N

S
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ksandill@huntonak.com ccox@yettercoleman.com @&
Katy Boatman Tracy N. LeRoy (}
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Ashley Kahn Jeffrey A. Andrews O
akahn@huntonak.com jandrews@yettercolema &}m
600 Travis, Suite 4200 811 Main Street, Suite@o
Houston, Texas 77002 Houston, Texas 770
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Scott A. Brister Attorneys for F@febook, Inc.
sbrister@huntonak.com @
500 W. 5th Street, Suite 1350 DAw & RAY, @
Austin, Texas 78701 Willie Be@, I11

wbdaw@dawray.com
GIBSON, DUNN & CRUTCHER, LLP 5718 f@ﬁheimer, Suite 1400
Veronica S. Lewis How%%, Texas 77057
vlewis@gibsondunn.com N
Russell H. Falconer @%%rney for Texas Pearl, Inc.
rfalconer@gibsondunn.com %
2100 McKinney Ave., Suite 1100 AKIN GUMP STRAUSS HAUER & FELD
Dallas, Texas 75201 @ M. Scott Barnard
+.()”  sbarnard@akingump.com
William B. Dawson @ Molley E. Whitman
wdawson@gibsondunn.com © mwhitman@akingump.com
811 Main Street, Suite 3000\ 1700 Pacific Ave., Suite 4100
Houston, Texas 77002 Q Dallas, TX 75201-4675
4
Kristin A. Linsley @ DAvIS WRIGHT TREMAINE, LLP
klinsley@gibsondunn:com Robert Corn-Revere
555 Mission Stre t}u bobcornrevere@dwt.com
San Francisco@lfornia 94105 Ronald G. London
O ronnielondon@dwt.com
§ 1919 Pennsylvania Ave. NW, Suite 800
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Attorneys for James Larkin
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Marilyn Burgess - District Clerk Harris County
Envelope No. 36969661

By: DANIELLE JIMENEZ

Filed: 9/19/2019 4:33 PM

CAUSE NO. 2018-69816

JANE DOE, § IN THE DISTRICT COURT OF
S
Plaintiff, §
§
vs. § HARRIS COUNTY, TEXAS
S S
FACEBOOK, INC.; BACKPAGE.COM, § \@
LLC d/b/a BACKPAGE; CARL FERRER; § @
MICHAEL LACEY; JAMES LARKIN; § .
JOHN BRUNST; AMERICA’S INNS, INC. § O
d/b/a AMERICA’S INN 8201 § /&%
SOUTHWEST FWY, HOUSTON, TX S &
77074; and TEXAS PEARL., INC., § @
S e
Defendants. § 3@@@1 JUDICIAL DISTRICT
CAUSE NO. 201 4
JANE DOE, @ IN THE DISTRICT COURT OF
Plaintiff, Q
vs. S HARRIS COUNTY, TEXAS
O s
FACEBOOK, INC. d/b/a INSTAGRAM,  §
INC.; BACKPAGE.COM, LLC 2 §
BACKPAGE; CARL FERRER; HAEL §
LACEY; JAMES LARKIN; ] §
BRUNST; and BABASAI INC., d/b/a §
SIESTA INN Q §
& S
Defendants. \\"’/ S
D § 334th JUDICIAL DISTRICT

&

@@
REPLY I@PPORT OF DEFENDANT FACEBOOK, INC.’S AMENDED MOTION FOR PERMISSION
TO TAKE AN INTERLOCUTORY APPEAL
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ARGUMENT

A. There are substantial grounds for a difference in opinion with regard to the
controlling issue of law in this case.

Plaintiffs make the remarkable argument that interlocutory appeal is not warranted here
because the applicability of CDA 230 to Plaintiffs’ claims “was not an uncertain que 7 Resp. 2.
This is an astonishing change of tune. Plaintiffs have made it no secret that th Zj@ﬁ a dramatic re-
interpretation of CDA 230, one that they admit 7o other conrt has ever accepted. i\@é 1s the very definition
of an “uncertain” issue of law. O@y

On Facebook’s Motion to Dismiss, Plaintiffs argued that ‘:ﬂ[%e majority of the federal courts,
and subsequently the state courts” “got [CDA 230] wrong” @fhat this Court should not follow
these cases. Pltfs. Resp. to Mot. To Dismiss at 1; see alsong Tr. at 53:12-54:11 (“We think Zeran
and all of the cases following it were incorrectly deeided ...[a]nd there are a lot of them, and we

. A .

acknowledge that.”). Indeed, this Court’s Ord%édenymg Facebook’s motion stated that there are
substantial grounds for disagreement on thigf&§with cases on both sides. Order at 2 (““The language
of the statute is broad and both parti¢@ave cited cases that support their positions.”); see also, eg.,
Herrick v. Grindr LLC, 765 F. App’ : @6), 591 (2d Cir. 2019) (CDA 230 barred failure to warn claim);
Oberdorf v. Amazon.com Inc., ZOle 2849153, at *12 (3d Cir. July 3, 2019) (same).

Even now, Plair@@%@sponse does not cite a single case that has considered a CDA 230

)

defense to a claigl\@%ought under a state anti-trafficking statute since the enactment of
FOSTA/ SEST@MS, much less any case that supports Plaintiffs’ position. And Plaintiff’s own
petition in @ No. 2018-69816 is at odds with Plaintiffs’ current position, pleading that Facebook
“faces negligible risk in not warning . . . about human trafficking” because CDA 230 “protects it from

liability for most private law claims,” including those alleging failure “to warn of human trafficking.”

Third Amended Petition 9 214, 210.
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In their Response, Plaintiffs argue, bizarrely, that that there is not a substantial ground for
difference of opinion becanse there are no cases directly on point, essentially contending that there may
never be an interlocutory appeal on an issue of first impression. See Resp. 3 & n.1. But the lack of
authority to support Plaintiffs’ position on this controlling issue of law renders their, position ore

&

uncertain, not less so. Gulf Coast Asphalt Co., L.I.C. v. Llgyd, 457 S.W.3d 539, @ ex. App. —
C

)
Houston [14th Dist.] 2015, no pet.) (“Substantial grounds for disagreement €xist when the question

Q\QQ
presented to the court is novel or . . . there simply is little authority upon ﬂ%%ch the district court can
rely.”). Indeed, the very purpose of § 51.014(d) is to permit “early, e@nt resolution of controlling,
uncertain issues of law,” of which legal issues of first 1mpressl(ﬁe a prime example. Sabre Travel
5
Int’l, Ltd. v. Dentsche Lufthansa AG, 567 S.W.3d 725, 733 (Teéﬁg%)); Alpine Indus., Inc. v. Whitlock, 554
9,

S.W.3d 174, 177 (Tex. App. —Fort Worth 2018, pet. @ (intetlocutory appeal from “case of first
impression”). Moreover, early appellate review Wﬂ@%ﬂﬁcularly efficient here because resolution of
o5
this issue will also affect multiple other cases@cﬁng in this state. See Mot. for Permission to Take

N

Interlocutory Appeal at 7 & n.2. @)
B. Immediate appellate 1 will serve the interests of efficiency and fairness.

Delaying appellate revie@f the controlling issue of law in this case will not advance the
ultimate termination of the L@%on. The immunity provided by Section 230 is an “immunity from
suit” and its availabilit;%@l:{%refore a pure question of law. See GoDaddy.com, 1.LC v. Toups, 429 S.W.3d
752,761 (Tex. A é\%}eaumont 2014, pet. denied). Accordingly, there is no need to “develop]] the
factual record”(gfore resolving this purely legal issue. See 7d. (reversing the trial court’s denial of the
defendant@ﬂe 91a motion on interlocutory appeal). In that regard, Facebook’s immunity defense
here is analogous to a plea to the jurisdiction by a governmental entity. Nemet Chevrolet, 1.¢d. v.
Consumeraffairs.com, Inc., 591 F.3d 250, 254 (4th Cir. 2009) (“[Ijmmunity [under CDA 230] is an

immunity from suit rather than a mere defense to liability and ... is effectively lost if a case is
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erroneously permitted to go to trial.” (internal quotation marks omitted)). Thus, as in GoDaddy, an
immediate interlocutory appeal is necessary to avoid prejudice to Facebook’s “immunity from suit for
its alleged conduct as an interactive computer service provider.” GoDaddy.com, 429 S.W.3d at 761; see

also Nemet Chevrolet, 591 F.3d at 255 (courts should resolve “the question of § 230 igmunity at the

S\

earliest possible stage of the case”). @

;
)
Finally, piecemeal appeals, as advocated by Plaintiffs (Resp. 3-4), Wg%g)be inefficient and
NG

potentially wasteful. If the Court were to deny Facebook’s special appear/}i@, Facebook would have

NS
an immediate appeal as of right from that ruling. Allowing Facebook @mcurrendy appeal the denial
C

=

)
of its Rule 912 motion to dismiss would be far more efﬁcient&the parties and the Court—than

5
@)
the multiple-appeal approach Plaintiffs advocate. If this hég@n were to continue and Facebook

9
appealed and prevailed on the CDA 230 issue after sumé*); judgment or post-trial, this case will have

needlessly generated multiple appeals, and resoluti@% this case will have taken much longer than if
0
the Court permits immediate appeal of the RL@%{ motion concurrently with an appeal on the special

appearance. Such inefficiency can be avoi& if the Court permits immediate appeal of the Rule 91a

motion, concurrent with an appeal Q@ﬂecision on Facebook’s special appearance.
@ CONCLUSION

For all of these rea&@ﬁacebook respectfully asks the Court to amend its Order to provide
(4
that Facebook may pei&g;:{9 the Court of Appeals for leave to file an immediate interlocutory appeal.

5
Dated: September 019 Respectfully submitted,
S

@ / s/ Kelly Sandill
N Kelly Sandill
@ State Bar No. 24033094
Katy Boatman
State Bar No. 24062624
Ashley Kahn
State Bar No. 24087824
HUNTON ANDREWS KURTH LLP
600 Travis, Suite 4200
Houston, Texas 77002
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Phone: (713) 220-4181
ksandill@huntonak.com
kboatman@huntonak.com
akhan@huntonak.com

Scott A. Brister

State Bar. No. 00000024
HUNTON ANDREWS KUR@@?LLP
500 W. 5th Street, Suite 13@
Austin, Texas 78701 @
Phone: (512) 320-9220%

sbrister@huntonak. %/)
AN

Collin J. Cox 22
State Bar No:24031977
Tracy N. Le

State Bar . 24062847
Jeffrey g Xndrews
State BarNo. 24050227

ouston, Texas 77002

elephone: (713) 632-8000
Facsimile: (713)632-8002
ccox(@yettercoleman.com
tleroy@yettercoleman.com
jandrews@yettercoleman.com

Y@R COLEMAN LLP
%‘é ain Street, Suite 4100

Kristin A. Linsley

Admitted Pro hac vice
GIBSON, DUNN & CRUTCHER LLP
555 Mission Street
San Francisco, CA 94105-0921
Telephone: (415) 393-8395
Facsimile: (415) 374-8471
KLinsley@gibsondunn.com

Russell H. Falconer
State Bar No. 24069695
GIBSON, DUNN & CRUTCHER LLP
2100 McKinney Ave., Suite 1100
Dallas, TX 75201-6912
Telephone: (214) 698-3100
Facsimile: (214) 571-2936
RFalconer@gibsondunn.com

Attorneys for Defendant Facebook, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of September, 2019, the foregoing document was filed

and served on all counsel of record by electronic case filing in accordance with the Texas Rules of

Civil Procedure.

Document ID: 0.7.2270.6687-000003

/s/ Russel] H. Falconer
Russell H. Falconer °§
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Marilyn Burgess - District Clerk Harris County
Envelope No. 33116992

By: Anais Aguirre

Filed: 4/26/2019 5:02 PM

Cause No. 2018-82214

JANE DOE In the District Court of
V.
FACEBOOK, INC. d/b/a INSTAGRAM, 334" Judiciaistrict
INC.; MICHAEL LACEY; JAMES LARKIN; %
JOHN BRUNST; and BABASAI INC,, d/b/a V/
SIESTA INN @
Harris Courﬁtxz} exas
Q\CC)
PLAINTIFF’S SECOND AMENDED PETIT
S
TO THE HONORABLE JUDGE OF SAID COURT: @

C

o = .
Comes Now, JANE DOE PQintiff in the above-sty€d Wmmbered cause, comp@ining of
FACEBOOK, INC. d/b/a INSTAGRAM, INC,; MICH@@ACEY; JAMES LARKIN; JOHN

BRUNST; and BABASAIINC.,d/b/a SIESTA INN as gg/endants, and respectfu@ shows the Court

as fo@©ws: \%
SUJ\@ OF CASE
1. The safety of our Chi(drené%lon—negonab(é. SociaCmedia companies, websites, and
the hote(Gndustry shoud never p@gg&@g? quest for profits above the publc good. Human trafficking
has hit epidemic proportions in @ommunities and it has had a devastating effect on the survivors
and a crushing ﬁnancla&ffet@@%nven by profit, sociaCmedia giants Gke Facebook have treated our
chi@ren as a commodt&@é have participated in the trafficking of thousands of our chidren.
2. In rés}zlse to a @wsuit by another human trafficking survivor, Facebook c@imed:'
man Trafficking is abhorrent and is not a@wed on Facebook. We
@se techno@gy to thwart this kind of abuse and we encourage peop@
\B to use the reporting Gnks found across our site so that our team of

experts can review the content swift@.

3. What Facebook says in @tigation today is not what it has been doing in rea(ty.

! https:/ /www.reuters.com/artic€/ us-sex-trafficking-facebook-Gwsuit/ facebook-responding-to-Gwsuit-says-sex-

trafficking-banned-on-site-idUSKCN1MEQ038
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4.1 Jane Doe was trafficked through Facebook’s “Instagram” platform.

5.L0'  Her mother even reported trafficking to Facebook, requesting help because traffickers

were using her daughter’s account to lure other children into human trafficking:

CER T 42

nstagram © O
eople like this including
nd 2 friends _— N \é}?

Hello, my daughter was a
victim of sex trafficking
currently her perpetrators the

ones who are not in custady
et are using her ace

want this account de
immediately or | wili sizek
legal counsel

the screen name.

wing active,
eople are using
nt to lure other

=

6.0 In response@@%ook did nothing.

7.00 Faceb&@easmes its’ profits in “connections.” Instagram’s inaction shows it values
those “connecdogﬁ}gfore the safety of its users. That makes these social media giants not altogether
different than @ page, which charged fees to broker sex. Or hotels, like the one in this lawsuit. All
of them l@the other way while children, like Jane Doe, are abused, exploited, and made available

for sex acts to multiple perpetrators. It must stop.
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DiSCOVERY CONTROL PLAN

8..1  Jane Doe intends to conduct discovery pursuant to Texas Rule of Civil Procedure

190.4 (Level 3).

PARTIES
A.l]  PLAINTIFF @&
~Y
9.1 Jane Doe is and was at all relevant times a resident of Harris C&u.j , Texas.
<O
10.L0 Jane Doe is a trafficked person as defined by Texas Civil @dce & Remedies Code
2

§ 98.

Q
G,

B.[1 FACEBOOK

§

@

11.L0 Facebook, Inc. (“Facebook”) is a foreign cor&@ﬁon, incorporated in Delaware and

\

with its headquarters and principal place of business in (ﬁ}omia.2

12.[1  Facebook has conducted business Lﬁ@gcas.

ol

13.[]  Facebook maintains offices 1@5.

14.00 Facebook targets Texas as éfarketplace for its business.

15.[0  Facebook has made %§earance and is before this court.
C.[l  THE BACKPAGE DEFE S

16.[1 At all releva\@yes, Backpage members, including but not limited to Daniel Hyer,
Andrew Padilla, and ]aﬂﬁ@@ Vaught, have resided in Texas.

17.1 Def@;@nt Michael Lacey is a natural person.

18.0] ll relevant times, Lacey transacted business in Texas, including in Harris County,
Texas. §

19.[0  Lacey may be served at 3300 E. Stella Lane, Paradise Valley, Arizona 85253, or

wherever he may be found.

2 Ttis undisputed that Instagram is one of Facebook Inc.’s products.
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20.00  Detfendant James Larkin is a natural person.
21.[7  Atall relevant times, Larkin transacted business in Texas.
22.[1  Larkin may be served at 5555 N. Casa Blanca Drive, Paradise Valley, Arizona

S

85253, or wherever he may be found.

23.00  Defendant John Brunst is a natural person. @
(
)
24.17 Atall relevant times, Brunst transacted business in Texas, incliding in Harris County,
)
\,,
Texas. ﬂ&%
o@
25.01  Brunst may be served at 5830 East Calle Del Mec@’hoenix Arizona 85018, or
/‘7
2
wherever he may be found. @;@
QI ,
26.L1  Lacey, Larkin, and Brunst, are referred to jo@%f/ s “The Backpage Defendants.”

@5
C.1.[J Alter Ego Q)/

27.00  To the extent any of the Backpagé@ndanm assert that they are not liable for the

%

S

ey

claims of Jane Doe because of their status as@s ness entity, or because they were acting on behalf
of another person or business entity, any s@ch protections must be disregarded because the Backpage
Defendants have intentionally tried g&@@@those protections to avoid liability for their knowingly illegal
conduct, including profiting fro@onduct that they knew was illegal. The only way to prevent an
unjustified loss to Jane Doe@hold each of the Backpage Defendants liable and to disregard any
protections that migh%@rwise be available because of the effort by the Backpage Defendants to
abuse those proge\é%@s. This is particularly true where the Backpage Defendants have taken
significant profits” from conduct that they know is illegal, yet they would attempt to use those
protection@ order to avoid any liability or accountability for their knowingly illegal conduct, and for
knowingly accepting illegal profits. It is black letter law that individuals and entities, including

corporate officers and owners, may be held liable if they participate in wrongful conduct or have

knowledge of wrongful conduct and approve of the wrongful conduct. Each of the Backpage
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Defendants knew all of the facts that are alleged in this complaint, including the fact they were
accepting significant profits from the illegal advertisements for sex on the Backpage website, including
the advertisements for sex of Jane Doe, a minor.

28.L1  To the extent any of the Backpage Defendants assert that they are n%liable for the

claims of the Backpage Defendants because of their status as a business entity, ot@ause they were
C
)
acting on behalf of another person or business entity, any such protections must be disregarded
Y
because the Backpage Defendants are the alter ego of one another. The %kpage Defendants tried

to use a wide range of entities to deflect the fact that a few indi@als and entities owned and
>

=

controlled the Backpage website and took the profits from its ill G operations. There has been such

O
unity of ownership and interest that the separateness of the @%ggratjon has ceased to exist.
@
D.[7  SIESTAINN

29.01  Defendant Babasai Inc. d/b/a Sie&@ﬁ (“Siesta Inn”) is a Texas Corporation with
its principal place of business in Houston, T@gated at 1615 Wayside Drive Houston, TX 7701.

30.[)  Siesta Inn may be served (by 'serving one of its managing partners, Minish Patel
located at 6811 Avenue Q Houst%@é@xas 77011, or by any other method authorized by law.
E. Ratification/Vicatious @bﬂity

31.0  The use of Fa@ok and Instagram, and the Backpage website for the advertising and
recruitment of minors %@X was so pervasive and known to Facebook and the Backpage Defendants
that it cannot beosgéﬁzgch conduct was so unforeseen as to prevent Facebook and the Backpage
Defendants f;@ being liable for such conduct. Rather, Facebook and the Backpage Defendants
knowingl@d and assisted sex traffickers, including the sex trafficker who trafficked Jane Doe on

Instagram and posted the advertisements of Jane Doe on the Backpage website. Facebook and the

Backpage Defendants knowingly benefited from this illegal and immoral activity.
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32.[1  Facebook and the Backpage Defendants are therefore liable for the conduct of the sex
traffickers on Instagram and the Backpage website, including the sex trafficker who posted
advertisements of Jane Doe because they ratified this conduct and knowingly reaped the benefits.
Facebook and the Backpage Defendants knew that the sex traffickers were sexua%busing and
exploiting children, including Jane Doe, yet did nothing because of their financial nx@fe. Given these

(e

)
circumstances, Facebook and the Backpage Defendants should be held viéatiously liable for the
)
\,,

actions of the sex traffickers, including the sex trafficker of Jane Doe. ~ *

Jurisdictional Facts Regarding Faceboo@w.
C

=

33.1]  Facebook, Inc. (hereinafter referred to as “Faceb@”) provides products to users.
34.[1  Facebook is in the business of building proc@@

35.[0  Facebook’s products include Instagram@@

36.L1  Facebook places its products in th@m of commerce.

0
37.0  Facebook targets Texas as a r@gfplace for its products, including but not limited to

N

Instagram. @

@
38.[1 Facebook intends f%@as consumers to use its products.
39.[1 Minors have be@exuaﬂy exploited through Facebook on multiple occasions in

Texas. @

40. Faceb&gﬁ?ﬁs reported instances of child abuse occurring in Texas to the National
Center for Missin&é’/%glixploited Children NCMEC).

41.10 _(@Facebook has reported instances of sexual assault of a child occurring in Texas to the
National &Eﬁr for Missing and Exploited Children NCMEC).

42.[1  TFacebook has reported instances of child human trafficking occurring in Texas to the

National Center for Missing and Exploited Children (NCMEC).
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43.0]  Facebook has responded to Texas law enforcement subpoenas regarding the
trafficking of minors in Texas.
44.01  Facebook has provided information to Texas law enforcement agencies regarding the

N

45.01  Facebook has monitored content on Facebook regarding the se@xploitaﬁon of
4

trafficking of minors in Texas.

)
minors in Texas. 82
o @
46.0 Facebook has monitored the content on Facebook regard%g%the human trafficking of

minors in Texas. @

C

=

47.0 Facebook has accessed user information of Texa@g@idents.
,
48.[1 Facebook has accessed user information g@ exas residents and provided that
)
information to third party marketing companies. Q))

&

49.01  Facebook has responded to c1v11°& oenas from law firms in Texas regarding
Facebook users in Texas. @C@

50.L1  Facebook has reviewed me@ges on Facebook of Texas based users.

51.[1  Facebook has bloclé%@%as based users on Facebook for explicit content, including
that involving the sexual exploita@x of minors.

52.11  Child pornogs ily has been exchanged via Facebook users in Texas.

53.[1 Faceb&@s pulled down child pornography from Facebook users in Texas.

54.[] F%c@ok has investigated the sexual exploitation of minors in Texas on Facebook.

55.01 @cebook has investigated the human trafficking of minors in Texas on Facebook.

56® Facebook has sought protection from Texas Courts regarding responses to subpoenas
issued in civil lawsuits involving Texas residents.

57.0  Facebook has sought protection from Texas Courts regarding responses to subpoenas

issued in criminal proceedings in Texas.
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58.L1  Facebook has millions of users in Texas on the Facebook platform.
59.L]  Facebook sells information collected by Texas residents to third party vendors.
60.[]  Facebook targets customers in Texas.
61.L1  Facebook targets businesses in Texas. 1

62.[1  Facebook targets potential employees in Texas. These include, bu@ not limited to,

4
)
managers, moderators, accountants, design specialist, IT support, lawyers%ée%ks, receptionists,
financial advisors, insurance companies, sanitation engineers, purchasing a s, leasing agents, human
resources specialists, and other employees who are integral to Fac@ok’s operations throughout
/‘7
o2
Texas and the United States. 9
@
O
63.L1  Facebook has employees responsible for op gnal support of Facebook’s products
Q)

in Texas. @Q))

64.L1  Facebook hires employees from T@ho reside in Texas.

{0 o
65.[1  Facebook fires employees fro@xas who reside in Texas.
66.L1  Facebook targets investors@ exas.
@

67.[1  Facebook has inves ho live in Texas.

68.[1 Facebook has ret@d attorneys who reside in Texas.

69.0]  Facebook ¢ y has employees who are from and reside in Texas.

4
70.[1  Facebaoks '/gns contracts with Texas businesses.
N

71.00 F%@ok sends advertisements to Texas customers and advertise its services to Texas

Customers.
<
72. Facebook pays taxes in Texas.
73. Facebook derives substantial revenue from Texas.

74.C]  Facebook has trademarks that it enforces in Texas.

75.L1  Facebook has hired independent contractors in Texas.
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76..]  Facebook has ultimate control over this website.
77.01 This website is accessible in Texas.
78.[1  Facebook has assisted and facilitated the trafficking of Jane Doe and other minors on

N

79.00  Facebook has received payment for goods and services from bankx exas.

Facebook.

)
80.L]  Facebook makes payments to banks in Texas. 82
)
\,,
81.[1  Facebook does business in Texas. /3&%
o@

82.L1  Facebook generates revenue from its business in Tex@

/-7

2

83.01  Facebook is registered to do business in Texas.’ (O@p@
84.L] Facebook has a registered agent for service i @
85.L]  Facebook’s business in Texas is prov; @Qg its products in Texas for commercial
purposes.
86.[1 Facebook has millions of use@%4 exas.
87.L]  Facebook has multiple ofﬁ@ in Texas.
©

88.0  Facebook has receig@@conomic incentives from the State of Texas related to its

offices in Texas. @

N/

’ Even if F%ook was not subject to specific personal jurisdiction in Texas (it is), Facebook consented to general
jurisdiction when it registered to do business here. Facebook registered to do business in Texas. By registering to do
business in Texas, Facebook putrposefully availed itself of the rights and privileges of the State of Texas. Therefore, based
on more-than-a-century-old precedent from the United States Supreme Court, Facebook has consented to and is thus
subject to general jurisdiction in Texas. Pennsylvania Fire Ins. Co. of Philadelphia v. Gold Issue Min. & Mill. Co., 243 U.S. 93, 96,
37 S. Ct. 344, 345, 61 L. Ed. 610 (1917)(“[W]hen a power actually is conferred by a document, the party executing it takes
the risk of the interpretation that may be put upon it by the courts. The execution was the defendant's voluntary act.”).
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Facebook’s Business Model Targets Texas, Including Minors in Texas
89.L]  Facebook's products allow users to create personalized experiences that are built on
proprietary algorithms, analyzing information about users, including identifying information,
photographs, videos, interests, recent activities, and links to content from other Websitﬁs;
90.1  Once a user begins using a Facebook product, they can engage W&@ther Facebook
(
. . . . . \7/. .
users in a number of ways, including by adding those users as “friends” andiproviding feedback to
o\&j
content provided by other users by “sharing,” “liking” (i.e. applying a t at is shared with other
o
. \S
users), or commenting on that content;
@
=

. . G .
91.L1  Facebook users are able to view their contacts' ﬁlnes using Facebook’s products,

5
@)
including both information posted by those contacts as WC@CH contacts' interactions with other
)\

9
users and content; s/
92.[1  Facebook users are also able to crea N%oups” with other users, which allows multiple

. N . O3 . .
users to join a shared website which has its o@roﬁle and information;

93.[1 Members of a Facebook g@lp can view, interact with, and share content posted in
@

these group forums; g\@?

94.[7  Facebook coﬂect@ta as to its users' activities through the website, including but not
limited to information regaontacts and group associations, content that users post and interact

-~ O
with, and use of third &\”/Websites;
e

95.00 U§@roprietary algorithms, Facebook generates targeted recommendations for each
user, promoﬁg@)ntent, websites, advertisements, users, groups, and events that may appeal to a user
based on their usage history;

96.L1  Each Facebook user has a personalized experience on Facebook;

97.0  No two Facebook users have the exact same experience on Facebook;

_10-
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98.[1  Facebook features (such as suggestions) allow users an option to opt-out if they don’t
want to use them;

99.00  If Facebook users do not opt-out, then they are automatically enrolled in Facebook’s

100.L] Facebook has the ability to change its opt-out option to an opt-in @n;
e
)
101.[] An opt-in option would require affirmative action on the ‘part of a user before
)
\,,
Facebook could enroll users in Facebook’s programs; /»K%
o@
102.[1 Facebook made a conscious decision to use opt—o@ opposed to opt-in for its
/7
2
@
d feat ; )
programs and features @

default programs;

103.L] Data gathered from Facebook’s proprietary S@are allows Facebook to recommend

Q)
content; Q))

104.L] Data gathered from Facebook’s pr %ary software allows Facebook to recommend

D
friends; §Q 7

105.L] Data gathered from Faceb@; s proprietary software allows Facebook to recommend

@
o \@Q

groups; C&

106.L] Data gathered fr@:acebook’s proprietary software allows Facebook to recommend
3rd party apps; @

7
107.[J Faceb g‘%ows advertisers to use data gathered from Facebook’s proprietary

@
software to targeto@ﬂc customers and demographics;

108.[] @cebook is aware that minors use its platform and advertise to minors using its

<&
platform; \B

109.L] One of the largest target segments for advertisers on Facebook is children between 13
and 17.

110.L] Facebook profits off advertisements directed towards minors in Texas on its platform;

11 -
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111.00 Facebook recognizes that minors face more foreseeable risk from misuse of Facebook
than adult users;
112.1] Facebook has taken precautions specific to child users between the age of 13-17;

113.L] Facebook has taken precautions specific to child users between the age ﬁf 13-17 in the

S\

State of Texas; @

;
)
114.L] Jane Doe has alleged she was a Facebook user between the ag@&lﬁ 3-17 in Texas;
-
\,,

115.10 Facebook connects users with other individuals and s based on projected

common interests, activities, contacts, and patterns of usage; @
@

=

. @ .
116.[1 Facebook connects minor users between the age@@ 3-17 with other users;
)

Q)
117.[] Facebook connects minor users between the@@ £ 13-17 with users who over the age

of 18; @@

118.0J Facebook connects minor users in % between the age of 13-17 with other users;
. , .
119.00 Facebook connects minor us@n Texas between the age of 13-17 with users who

N

over the age of 18; @
@
120.L] Facebook presents %&}Vith content posted by other users, groups, and third parties
(e.g., advertisers) that is likely to @)f interest to them, again based on prior usage history;
121.[0 Facebook es use of its products based on the number of Daily Average Users
(4
(DAUEs) of each of its lgf%rms, including but not limited to Facebook;
N
122.0 F@@ok measures use of its products based on the number of Monthly Average
Users MAUs@each of its platforms, including but not limited to Facebook;
S
12@ Facebook generates reports of its users” demographics;
124.1] Facebook generates reports of its DAUs that break down DAUs by demographics;

125.1] Facebook generates reports of its MAUs that break down MAUs by demographics;

12-
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126.L] Location of users by country is a demographic is a demographic tracked and used by
Facebook;
127.1] Location of United States Facebook users by region (e.g., Northwest, Northeast,

128.1] Location of United States Facebook users by State is a demograph@cked and used

C
)

Southwest, etc.) is a demographic tracked and used by Facebook;

by Facebook; R
Q\Qﬁwj
129.[1 Location of United States Facebook users by city is a de aphic tracked and used
NS
by Facebook;
/‘7

=

130.L] Location of United States Facebook users by zi&de is a demographic tracked and
5
O
used by Facebook; &
9

131.1] Location of United States Facebook us&@y telephonic area codes is a demographic

tracked and used by Facebook; @
N0, . .
132.[1 Facebook has the ability to @&y a user’s physical location through a user’s IP

N

address; @

%)

133.L] Facebook does not Q@Qm a user to provide a physical address to open a Facebook

account; @

134.L] Facebook dt require a user to provide a home state location to open a Facebook
(4

account;

XA
135.0 F%@ok could require a user to provide a physical address to open a Facebook

account;
S
13632 Facebook could require a user to provide the state in which the user resides to open a
Facebook account;
137.1] Facebook is available to people over the age of 13;

138.[] Facebook is aware that it has minor users;
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139.[1 Facebook is aware that it has minor users in Texas;
140.L] Facebook made a conscious decision to allow minor users, including in Texas;
141.[0 Facebook targets customers/users in Texas;

142.1] Facebook targets minor users in Texas;
143.1] Facebook targets businesses in Texas; @)&

;
)
144.[1 Facebook generates revenue from its social networking business in Texas;

o \QQ

145.0] Facebook pays taxes to the State of Texas on the revenue ated by the commercial

N
use Facebook’s social networking products in Texas; @
/7

=

146.7 Facebook has received tax incentives in Texas relaed to its social networking products
5
O
in Texas; §©
&
147.1] Facebook has trademarks related to its§ al networking business that it enforces in
Texas; @
.. @ — o
148.L] Facebook has hired mdepend@ntractors to work on its social networking business

N

in Texas; @
149.00 Facebook has provig@l)\formation to Texas law enforcement agencies regarding the
trafficking of minors in Texas.; @

150.0 Facebook honitored content on its platforms regarding the sexual exploitation of
7

minors in Texas; =

QD

151.0 F%@ok has monitored the content on its platforms regarding the human trafficking
of minors in Té&gys;
©
153@ Facebook has accessed user information, including but not limited to users who are
below the age of majority, of Texas residents;
153.10 Facebook has accessed user information of Texas residents and provided that

information to third party marketing companies;

14 -
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154.1] Jane Doe has alleged that Facebook has assisted and facilitated the trafficking of Jane
Doe and other minors in Texas;

155.00 Jane Doe has alleged that Facebook has permitted sex traffickers unfiltered access to

N

156.L0 Jane Doe has alleged that Facebook has continually been used @dhtate human
C

the most vulnerable members of our society;

)
trafficking by allowing sex traffickers an unrestricted platform to stalk, exploit,itecruit, groom, recruit,

and extort children into the sex trade; p&
o@
157.L1 Jane Doe has alleged that Facebook is now the ﬁrs@)int of contact between sex

)
traffickers and child victims; (23/@

O

O/
158.[] An article titled “Sex Traffickers Are Using%%; " edia to Target Children” contains
)

the following quotes from Inspector Jim Klein, comm@g?g of the NYPD’s Vice Enforcement Unit:

“These predators are watchi Q@%ld they’re listening. They’re friending.
They’re seeing, ‘Oh, she’s no py with school,” ‘Oh, he’s upset against his
parents,” ‘Oh, he has issues %Qh his sexuality,” or, ‘She’s having problems with

her friends.”
“Next thing ym&%@? these predators pick up on this, and they start

becoming friend] he point they’re now separating these victims from
everybody that’s ortant to them.”

“We've had gasés where our pimps are . Lifriends with [their victims’] relatives,
and theyf¢ posting about pimping out girls and making money[.]”.

159.01 Mar@kerherg is the CEO of Facebook;

Y
160.[ ﬁ&uckerberg provided testimony to Congress in his capacity as CEO; and

16@11 of Mr. Zuckerberg’s Congressional testimony was truthful.
162.L1 Facebook publishes “Community Standards” for its platform.

163.L] Facebook’s “Community Standards” are specifically designed to promote safety:
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The goal of our Community Standards is to encourage
expression and create a safe environment. We base
our policies on input from our community and from
experts in fields such as technology and public safety.
Our policies are also rooted in the following principles:

e

F 3
o L h AR rRRRSyN &
Safety: People need to feel safe in order to build @

community. We are committed to removing content
that encourages real-world harm, including (but not > @
limited to) physical, financial, and emotional injury. &\

@

164.0] ‘This same sentiment is shared by Facebook’s subsidé%r nstagram:

The Short

_Community Guidelines ﬁ

@@

We want Instagram to continue to be an authentic and safe placefor !splradon and expression. Help us foster
this community. Post only your own photos and videos and al ollow the law. Respect everyone on

Instagram, don’t spam people or post nudity. °§

165.] Facebook’s “Community S%Erds” specifically identify potential sources of harm as

human trafficking and organized ctimin@@gctivity:

AN

s

QQ

Q,
o @ﬁe following:

2. Dange@?lndividuals and Organizations

In an eff prevent and disrupt real-world harm, we do not
allo @ ganizations or individuals that proclaim a violent
mission or are engaged in violence, from having a presence on

book. This includes organizations or individuals involved in

* Terrorist activity
+ Organized hate
Mass or serial murder
* Human trafficking
Organized violence or criminal activity

We also remove content that expresses support or praise for
groups, leaders, or individuals involved in these activities.

Document ID: 0.7.2270.6687-000003
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166.0] Facebook’s wholly owned subsidiary Instagram shares the same sentiment:

How do | help someone who may be a victim of human
trafficking or has shared suspicious posts related to huma%

trafficking? N\
N

If you encountered posts that indicate someone is In inmediate physical danger related to human U@ng.
please contact 911 or local law enforcement for help.

9
To learn more about the signs of human trafficking, visit htip://www.traffickingresourcecenteg %{ contact the
National Human Trafficking Resource Center at 1-888-3737-888 to learn about local res%ur d discuss

options. Q\
If you're a victim of human trafficking or would like resources to share with a potemgl vittim, please review the
following resources:

« United States @@
« National Human Trafficking Resource Center @

o hup//www.traffickingresourcecenter.org §

e . 1-888-3737-888

B nhtrc@polarisproject.org

ﬂ—

N
167.0] Facebook’s “Community Stan @&’ specifically identify and recognize the sexual

exploitation of minots. '

S

7. Child Nudit$3

d Sexual Exploitation of Children

)\
We do not all @)ntent that sexually exploits or endangers
children. %we become aware of apparent child exploitation,
we re ré% the National Center for Missing and Exploited
Chi d@NCMEC), in compliance with applicable law. We know
tb@metimes people share nude images of their own children
o WiIR good intentions; however, we generally remove these images
&ecause of the potential for abuse by others and to help avoid the
@@

possibility of other people reusing or misappropriating the images.

We also work with external experts, including the Facebook Safety
Advisory Board, to discuss and improve our policies and
enforcement around online safety issues, especially with regard to
children.
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168.L] Facebook recognizes that sexual solicitation occurs on its platform, including
Instagram and draws the line at content that “facilitates, encourages or coordinates sexual encounters

between adults™:

S
@

@
W)

@j@

@
&

S

S
169.L] Facebook recognizes the risk @@dnor users and sexual exploitation, but Facebook

does not “draw any lines” on content thatécﬂitates, encourages or coordinates sexual encounters”

@

@

between adults and minor users. o @)
N

170.0 Facebook can, ar@es, require photo identification for certain users, such as political

advertisers: @
5P

oW

O

&

&
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171.] Facebook does not require photo identification for minor users.
172.0] Facebook does not require photo identification for adult users who friend minor users.
173.] Facebook targets and collects user data in Texas including the intellectual property

rights in the form of a license to user data in Texas: &%:

@

e We do not claim ownership of your content, but you grantus a Iice@i%t& use it.

—

Nothing is changing about your rights in your content. We do not cﬂ@ wnership

of your content that you post on or through the Service. Instead,%en you share,

post, or upload content that is covered by intellectual prope ts (like photos or
videos) on or in connection with our Service, you hereby gra us a non-
exclusive, royalty-free, transferable, sub-licensable, worl license to host, use,

distribute, modify, run, copy, publicly perform or displayfsanslate, and create
derivative works of your content (consistent with yo& vacy and application
settings). You can end this license anytime by irg your content or account.
However, content will continue to appear if yo@e}i it with others and they have
not deleted it. To learn more about how we information, and how to control or
delete your content, review the Data Polig d visit the Instagram Help Center.

*

174.[] Facebook targets and colleébuser data on relationships of Texas users to use in its

advertising efforts. . ©@

e Permission to use username, profile picture, and information about your
relationships a ctions with accounts, ads, and sponsored content.
You give us p sion to show your username, profile picture, and information
about yoy{“agtions (such as likes) or relationships (such as follows) next to or in
connecfign with accounts, ads, offers, and other sponsored content that you follow
with that are displayed on Facebook Products, without any
ation to you. For example, we may show that you liked a sponsored post
ed by a brand that has paid us to display its ads on Instagram. As with actions

other content and follows of other accounts, actions on sponsored content and
Q follows of sponsored accounts can be seen only by people who have permission to
see that content or follow. We will also respect your ad settings. You can learn more

here about your ad settings.

175.0] Based upon the facts above, as well as those in the facts section of this petition, this

Court has specific personal jurisdiction over Facebook. Specific personal jurisdiction is proper over
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Facebook because Facebook marketed its platform in Texas and actively sought out Texas as a
marketplace for its platform (i.e. product)." Moreovet, the sexual exploitation and harm that came

from the misuse of Facebook’s platform that forms the basis of this suit occurred in Texas.

NG

176.[1 Venue is proper in Harris County, Texas pursuant to section 15.00& ) of the Texas
C

VENUE & JURISDICTION

. . . . .\ .
Civil Practice & Remedies Code, because a substantial part of the acts and Omigsions that gave rise to

O
the sexual exploitation, human trafficking, and sexual assault of Jane Doe,ﬂ%%amor, occurred in Harris
NS
County, Texas.
@

177.00 Plaintiff further adopts and incorporates all @@@r factual allegations contained
,
elsewhere in this petition in support of its venue allegadon&§@
)
178.L] Venue is proper as to all Defendants ur@ Texas Civil Practice & Remedies Code

N
§ 15.005. &%

N>

179.00 Jane Doe alleges damages in e@g/ of $10,000, and jurisdiction is proper in this Court.

FAC’&. BACKGROUND

Y%
Al ALLEGATIONS REGARDIN / BOOK

180.[1 With each passin@y, the gateway to our community’s children is increasingly social
media—and Facebook throu@ Instagram Platform in particular.

181.0] Faceboo@rgets minors for its services. This includes allowing any child above the

s
age of 13 full and c@nﬁlete access to Instagram while forbidding adult supervision.

@j

&

* “The stream-of-commerce cases relate to exercises of specific jurisdiction in products liability actions, in which a
nonresident defendant, acting outside the forum, places in the stream of commerce a product that ultimately causes harm
inside the forum. Many state long-arm statutes authotize coutts to exercise specific jurisdiction over manufacturers when
the events in suit, or some of them, occurred within the forum State. ... Flow of a manufacturer's products into the forum
may bolster an affiliation germane to specificjutisdiction.” Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846,
2849 (2011) (citing see, e.g., World—Wide 1 olkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 62 L.Ed.2d 490).
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v Can | have access to my teen's account?

We appreciate your concern for your child's use of our app, but unfortunately we can't give you access to
the account or take any action on the account at your request. We're generally forbidden by privacy laws
against giving unauthorized access to someone who isn't an account holder.

Please note that all users ages 13 and older are considered authorized account holders and are included In
the scope of this policy. %

N

e
O

182.0] People, including children, connecting with their friends, famil¥jand communities are
$
not the only ones passing through Facebook’s gateway. . %\7
NS

183.0] For years now, Facebook has permitted sex trafﬁckc@nﬁltered access to the most
vulnerable members of our society while actively blocking parer@ccess to Instagram accounts.
184.0] It has continually been used to facilitate hu@ trafficking by allowing sex traffickers
an unrestricted platform to stalk, exploit, recruit, groon@and extort children into the sex trade.
185.0] Facebook is now the first point of @t ct between sex traffickers and these children.
186.01 Jim Klien, the commander of@ York Police Department’s Vice Enforcement Unit,
explained how sex traffickers work on FacBbok’s platform:
“These predators aréfwatching and they’re listening. They’re friending.
They’re seeing ‘o is upset at her parents’ ... next thing you know,
these predators ome friendly and separate the victims from
everyone \s) portant to them.”
187.1] Faceboo@ponly provides an unrestricted platform for these sex traffickers to target
children, but it also c@k\s the traffickers with credibility.
188.L] é;@% Bledsoe, with the Indiana State Police Internet Crimes Against Children Task
Force, det@ow traffickers “friend” a victim’s real acquaintances, like people from the same middle

and high schools, thereby providing credibility when approaching the victim through “shared” friends.
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189.1] The FBI has joined New York and Indiana in shining a light on the dangers of social
media by warning Americans that “online friendships on social networking can mean online peril”
and in calling for safeguards for social media users.

190.L1 The largest of the social media goliaths responsible for this danger is F@ook. Every
day, over 1.4 billion people use Facebook—more than four times the population/o&@gU nited States.

N
Through this large sphere of influence, Facebook has accumulated a net WO]ItHEQf; approximately $500

A
N &Y
billion dollars. /7%
o@
191.L] Facebook has long viewed its company mission to c@ct people in order to create
/7
2
@

rofit. )
P @

O/
O
192.[1 In his June 18, 2016, memo, Andrew Bosw ,g Facebook VP, laid out Facebook’s
Q
“ugly truth:” @Q))
So we connect ... people. Q@
N

That can be bad if they ma&:ﬁi@ﬁegadve. Maybe it costs a life by
exposing someone to bullie ybe someone dies in a terrorist attack
coordinated on our tools. )

S
And still we connect @p e....

That isn’t somet we are doing for ourselves. Or for our stock price
(hal). It is litera%just what we do. We connect people. Period.

‘QN
That’s w @ the work we do in growth is justified. All the
. 1 . . .
questionableg contact importing practices. All the subtle language that

helps %ple stay searchable by friends. All of the work we do to bring
mor%ig@mmunication in.... All of it.

o
193.0 ke no mistake,” Bosworth added, “growth tactics are how we got here.”
1@5 Mark Zuckerberg testified before Congress, Facebook’s single-minded focus on
growth was a grave mistake: ““The broadest mistake made was not taking a broad enough view of

Facebook’s responsibility to the community and content.”

00
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195.00 Zuckerberg continued, “it is not enough to just give people a voice. We [Facebook]
need to make sure that people aren’t using it to harm other people or to spread misinformation. Across
the board we have a responsibility to not just build tools, but to make sure they’re used for good.””

196.L] Facebook knows it has a duty to warn its most vulnerable users@out human

trafficking. In a power point from its January 29, 2019 “Content Standards Forun@acebook noted
4

)
that “[m]any experts believe that we have a responsibility to educate the public about the nature of

<,

©
N
@
o@
197.L1 But recognizing its duty and failures has come too late@ebook has long ignored and
/-7

956

human trafficking.

continues to ignore its obligation to its online community of th gers of human trafficking on its

website. @

198.L] Facebook has the tools and resource éxzarn its most vulnerable users about the

human trafficking. It obtains detailed mformanon % its users through users’ use of its platforms

and from detailed dossiers obtained from merc1a1 data brokers about users’ offline lives.
ProPublica explained: &

%
Every time a Facebook m (Eghkes a post, tags a photo, updates their favorite
movies in their profile, s a comment about a politician, or changes their
relationship status, Face logs it. When they browse the Web, Facebook collects
information about pagesithey visit that contain Facebook sharing buttons. When they
use Instagram or W p on their phone, which are both owned by Facebook, they
contribute more ¢ o Facebook’s dossier.
o

And in case.t \Vasn’t enough, Facebook also buys data about its users’ mortgages,
car owne@@ nd shopping habits from some of the biggest commercial data brokers.

199.D/§®cebook reports that it can target users “based on a variety of factors including age,

gender, lo@on, interests, and behaviors.”” To do so, Facebook classifies its users into over 1,300

> Testimony of Mark Zuckerberg, Facebook Chairman and CEO, Hearing before the U.S. Senate Committees on the
Judiciary and Commerce, Science and Transportation, April 10, 2018.[]

¢ https://fbnewsroomus.files.wordpress.com/2018/11/csf-final-deck_01.29.19.pdf
7 https:/ /www.sec.gov/Archives/edgar/data/1326801/000132680119000009/ fb-12312018x10k. htm
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categories. The categories are not just related to gender, age, or shopping habits but include categories

such as “Away from Family.”

200.00 Facebook uses algorithms to categorize its users into tens of thousands of micro-
targetable groups. Facebook can use its categories to micro-target groups “such as 40@—01(1 female
motorcyclists in Nashville, Tennessee, (Facebook audience estimate: 1,300 people %)

201.[7 Facebook uses this information to sell ads that “enable maﬂ@yers to reach people

0@

based on a variety of factors including age, gender, location, mterests%%d behaviors. Marketers

-9

purchase ads that can appear in multiple places including on Faceb@ Instagram, Messenger, and

/-7
D
third-party applications and websites.”" ij@
202.[1 Facebook also uses the detailed information ects and buys on its users to direct

users to persons they likely want to meet. In doing %%gcebook facilitates human trafficking by
identifying potential targets, like Jane Doe, and co %ng traffickers with those individuals.

203.00  Although it knows its system @?tes human traffickers in identifying and cultivating
victims, and it knows it has the capacity t@arget ads to specific groups, Facebook does not target
warnings to its most vulnerable use \@2

204.[1 Facebook did n(@;ercise reasonable care when it made general statements about
illegal or dangerous third-pntent on its platform.

205.11 Facebc%g’;) system enabled Jane Doe’s traffickers to target her. Facebook had
extensive inform%tixég{ngout Jane Doe and knew she was a likely target for trafficking. Yet Facebook

did not target farnings to Jane Doe about how its system helps traffickers find targets like her or

)

8 https:/ /www.propublica.org/atticle/breaking-the-black-box-what-facebook-knows-about-you

? https:/ /www.propublica.org/article/help-us-monitor-political-ads-online

10 https:/ /www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm at p. 5.
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about how traffickers lure victims through its platforms. As a result, Facebook increased the risk of
harm to Jane Doe.
206.0J Facebook’s acts and omissions—and its morally bankrupt corporate culture—already

N

207.10 Facebook has an obligation to safeguard and to warn its users, bot@ough its online
4

facilitated the sexual exploitation of Jane Doe and countless others.

)

platform and otherwise—of the dangers of human traffickers using Facebookg%a tool to entrap and
A
\,,

enslave children into sex trafficking. /»K%

o@
208.1 Facebook knows it is used to identify, cultivate, and@n exploit human trafficking
/‘7
victims @C@

209.L As noted by the University of Toledo Hum@fﬁchng and Social Justice Institute,
Social Media is increasingly being exploited to contact,@g\?&t, and sell children for sex.

210.LJ This study, conducted at the reques %ﬁt e Ohio Attorney General reveals how quickly
traffickers target and connect with vulnerabl@@@?ﬁn, such as Jane Doe through the internet.

211.LJ The in-depth 2018 report @es that this epidemic is so pervasive that in 42% of the
cases studied, the human trafﬁckin%@m was trafficked without having to meet their trafficker in
person. @

212.[0 Thisisa resrafﬁcking techniques used by predators on these platforms who are
provided unrestricted Kgg)s to minors. Typically, these predators will reach out to underage girls all
day, looking for ml&& to prey on.

213.] (@These traffickers, once they identified their target minors, then engage in the
“grooming\@ocess”. This process includes strategic responses to the minor in an attempt to gain their
trust, including but not limited to:

o[ I understand you

o I love you
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o[ I think you’re beautiful, I'll encourage you to show your body. Use your body
o[ I’ll make your life better.

o[ I'll encourage you to take risks, you’re an adult.

o] I'll protect you. N?
N\
&

o[ I'll mak ful.
make you success @
214.10 Each of these phrases in messages raise red flags of inapprogri\é}and abusive conduct
towards minor children on Facebook. Even outside of a trafficking co«r@t, common sense dictates
that red flags are raised when an adult male in his thirties tells a m%r below the age of consent, “I
@

2
love you,” or “I think you are beautiful”. @@
215.[7 But to date, Facebook has failed to takeasonable steps to mitigate the use of
Facebook by human traffickers who recruit and exploif children on its platform. This includes but is
not limited to: (a) requiring verification of the 1de@n§t§ of Facebook users, (b) requiring minors to link
their account to a parent or guardian’s acco@) implement filters that prevent adults over the age
of 18 from communicating with minorS@rQer the age of 18; and (d) flagging buzzwords from those

over 18 to minors under 18 that in@f human trafficking and blocking all further communications

to that user.

216.L0 This techﬁ%ﬁnot new to Facebook. For example, Facebook requires photographs
of Government Ideg%@a\tijons to verify government employees running campaigns.

217.0 @@;Eok furthermore started as a website requiring a verification process for users.
Initially, Fa @@@( was only accessible to members of Harvard. In 2004, this expanded to users from
Yale, Stanford, and Columbia. It was not until Facebook saw the profit motive behind numerous users

that Facebook dropped all verification requirements for users, which has been continued on its

Instagram platform.
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218.L0 Moreover, Facebook has the technology to flag buzzwords in private messages and
had this technology in 2015, which would have been available on Instagram."’
219.00 For example, in response to evidence that Facebook advertisers were using Facebook

to illegally discriminate, Facebook began “test[ing] new technology that leverages machine learning to

help [it] identify ads that offer housing, employment or credit opportunities.” it claimed to
(
C
implement the following policy: X
Y
When an advertiser attempts to show an ad that we idehtity as offering a

o@
housing, employment or credit opportunity and u@any other audience
segment on Facebook, we will show the adve&} information about our
9
updated anti-discrimination policy. We wi @1 require the advertiser to
9
certify that it is complying with tl@ olicy and with applicable anti-
discrimination laws." Q&\\%
D
220.00 To date, Facebook has failed t@é reasonable steps to appropriately warn minors of

the risk of sex trafficking posed by its plat@n.
&
¥

Q)

(

N
" For example: Technique%@at are designed to help infer a social media user’s personality are discussed within U.S. Patent
No. 9740752, titled Deﬁﬁ@/hg User Personality Characteristics From Social Networking System Communications and Characteristics.
Issued to Facebooke @ August, it discloses a computer-implemented method of extracting linguistic data from
communication be users of a communication network; retrieving a characteristic of the user from the user’s profile
on the communic network; applying a statistical model to the linguistic data and retrieved characteristic, the statistical
model being detétimined by personality characteristics of a training set of users based on responses to surveys from those
users; select@ersonah‘ty characteristics for the user based on the characteristic being associated with a threshold value
from the statistical model; storing the personality characteristic in the user’s profile; and presenting content to the user
based on the selected personality characteristic. As the patent’s description notes, this system could be used to identify
personality characteristics such as extroversion, agreeableness, conscientiousness, emotional stability and openness.
However, it’s not difficult to see how such a system could be utilized to determine the political views of an individual
Facebook users.

12 https:/ /newsroom.fb.com/news/2017/02 /improving-enforcement-and-promoting-diversity-updates-to-ads-policies-
and-tools/
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221.00 In fact, Facebook has taken the opposite approach on Instagram and prevented adults
from (a) gaining access to their minor child’s Instagram or (b) requiring a minor child to have parental
authorization for having an Instagram.

222.[] Facebook has not taken these steps to warn of human trafficking 3r mitigate its

N

occurrence on Facebook’s website based upon profit motivations. Facebook @ms its profits
(@
)
through users. If additional restrictions were placed on user accounts and what &@9 required to become
@
N
>
o@
223.0J This drop in user numbers would lead to decreased p@cs.
&

224.1] Facebook also has a strong financial incentive r@@b warn its most vulnerable users

a user, numbers would drop.

O
about human trafficking. In its January 2019 Annual 10-K m@( ; Facebook stated that its companies
| QD
“generate substantially all of our revenue from sellingVadvertising placements to marketers. It

acknowledged that the “size of our user base an@sers’ level of engagement are critical to our
NS

wo
success.” Significant risk factors to Facebool@smess included:

o[ decreases in the c@hty and frequency of content shared on our

products an@t@ices

o] decreases@user sentiment due to questions about the quality or
use@ss of our products or our user data practices, or concerns
4
%%ated to privacy and sharing, safety, security, well-being, or other
O
O\QJ) factots

This is be marketers pay for Facebook’s ad products “based on the number of impressions
deliversgr the number of actions, such as clicks, taken by users.” “Impressions are considered

delivered when an ad is displayed to a user.” It receives revenue from action-based ads when “user

takes the action the marketer contracted for.” Facebook, therefore, reported: “If we are unable to
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maintain or increase our user base and user engagement, our revenue and financial results may be
adversely affected.””
225.10 Because its profits derive from users of its products, Facebook has no incentive to

&

226.00 Facebooks also faces negligible risk in not warning its most Vuh@ e users about
7

warn users to be cautious about engaging with some of its users.

.
human trafficking. Facebook knows the Communications Decency Act protégts it from liability for

<

O
N

-9

NS
227.L0 As early as 2003, in Doe v. GTE Corp., Judge David @rbrook asked: “Why should
/-7

most private law claims."*

a law designed to eliminate [internet service providers’] Habihw&qe creators of offensive material
O
end up defeating claims by the victims of tortious or crinﬂ@ducﬁ” 347 F.3d 655, 660 (7th Cir.
9
2003). As a result, those claiming to be “internet servéof)oviders”, like Facebook, face virtually no

civil liability despite making an enormous profit O@%%”se of their products; the internet “lacks any
kind of sensible allocation of risk.”" §

228.[7 Due to the financial bene@and limited risk of not acting, Facebook is unlikely to

@

actually change its conduct as it rela @its products. Even when Facebook has been exposed to risk
for its conduct, it has not chan@ its behavior. On April 24, 2019, Facebook announced that it

expected to be fined betwree and five billion dollars for violating a privacy consent decree

%

related to allowing thir&\ ties to harvest user data without users’ consent.'®
O

BN

&

&

13 https://Mec.gov/Archives/edgar/data/ 1326801/000132680119000009/fb-12312018x10k.htm.
1485ee https:/ /www.sec.gov/Archives/edgar/data/1326801,/000132680119000009/fb-12312018x10k. htm

15 Danielle Keats Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad Samaritans § 230 Immunity, 86 Fordham
L. Rev. 401, 421 (2017) (quoting Benjamin Wittes and Gabriella Blum, The Future of Violence: Robots and Germans,
Hackers and Drones at p. 216 (2015)).

16 https://www.sec.gov/Archives/edgar/data/1326801/000132680119000037/fb-03312019x10q.htm  at  p. 21,
https://www.nytimes.com/2019/04 /24 /technology/ facebook-ftc-fine-privacy.html
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229.00 Facebook and other supposed “internet service providers” argue that they need to be
protected from civil liability. History suggests otherwise. “When courts began recognizing claims

under Title VII for sexually hostile work environments, employers argued that the cost of liability

would force them to shutter, and if not, would ruin the camaraderie of Workspaces.”lﬁ Most would
agree that did not happen. \@)&
(
N
THE INTERNET HAS CHANGED SINCE1996
Q\QJ)

230.L] The Communication Decency Act was enacted in 199%5& that time, commercial
NS
service providers had roughly twelve million subscribers."® Seventy—;;@ percent of online users sent
2
/_7

or received an email “at least once every few weeks.”"” The firs mercial spam message was sent
only two years prior by two lawyers with the subject “Gree@% Lottery -Final One?”

231.10 By 1999, only forty-one percent of Ar@@ns were using the internet and the most
popular online news was the weather. %\\%

‘O
232.1 The cybermarket place we k@oday was unimaginable in 1996. Amazon launched

N

the year before the CDA was enacted. But'by 2000, still only forty-eight percent of internet users had
@
purchased a product online. {%\Q
233.L] Online social ne@rking sites did not exist in 1996. MySpace and LinkedIn were

launched in 2003. Faceboo@s created in 2004.

234.[1 The cyﬂ&?world continued to expand. In 2005, YouTube was founded, Twitter was

©

0
created in 20006, gz,g‘;}pple released the first iPhone in 2007.*

Q,

K

'7 Danielle Keats Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad Samaritans § 230 Immunity, 86 Fordham
L. Rev. 401, 421 (2017)

18 1d. at 411.

19 https:/ /www.pewinternet.org/2014/03/11 /wotld-wide-web-timeline/
20 1
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235.[1 In 2008, when only ten percent of American’s had social media profiles,” the Ninth
Circuit declared:

The Internet is no longer a fragile new means of communication that could
easily be smothered in the cradle by overzealous enforcement of laws and
regulations applicable to brick-and-mortar businesses. Rather, it has become a
dominant—perhaps the preeminent—means through which commesce is
conducted. And its vast reach into the lives of millions is exactly w@e must
be careful not to exceed the scope of the immunity provided by Cofigress and
thus give online businesses an unfair advantage over their real-world
counterparts, which must comply with laws of general appli@%ﬂity.zz
N

/_7
By 2010, two thirds of Americans had smart phones and one in five Aéé@ans reported being on line
almost constantly.” Today, seventy-nine percent of American’s haxgg@@social media profile and utlize

)
these products in their daily life.?* @@
S

JANE DOE’S ENTRAPMENT AND TRA@EKING ON INSTAGRAM

236.L1 Jane Doe was a Facebook/Instagrao@ in 2017, while she was 14 years old.

237.L1 At 14 years old, Jane Doe wa c@s%ed and forced into a life of trafficking through
traffickers who had access to her and sold l&t rough social media.

238.L) The Instagram friend w%@)coerced]ane Doe was well over the age of 18 years old.

239.[1 This “friend” pro& jane Doe false promises of love and a better future.

240.[] If Facebook A warned Jane Doe about the dangers of human trafficking and how
traffickers lure users ]ike@to human trafficking through the use of Facebook’s product, she would
not have developedi%(@\ﬁtionship with the Instagram friend.

A

241.00 of these communications between a minor and adult well over the age of 18

would hax@&%@d red flags as identified by several well-known human trafficking studies, including

! https:/ /www.statista.com/statistics /273476 / percentage-of-us-population-with-a-social-network-profile/
22 Fair Hous. Council of San Fernando Valley v. Roommates.Com, 1.1.C, 521 F.3d 1157, 1164 n. 15 (9th Cir. 2008).
23 https:/ /www.propublica.org/atticle/breaking-the-black-box-what-facebook-knows-about-you

24 hetps:/ /www.statista.com/statistics /273476 / petcentage-of-us-population-with-a-social-network-profile/
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the Ohio Attorney General. Facebook was aware that these sorts of messages were precisely the ones
it should be warning against. Had Jane Doe been warned of these red flags, she would not have
engaged in conversations with the Instagram Friend.

242.1) Jane Doe’s traffickers used Facebook’s Instagram product to post]an%e for sale to

johns looking to exploit minor children. Through the use of Instagram, “dates” @ 1s, the rape of
(4

N\
Jane Done in exchange for money) were arranged through Instagram by her tfaffickers.

)
243.10 These human trafficking posts were hardly a secret. Aft;i%i, Jane Doe’s traffickers

were publicly posting partially nude photographs of her as a lS—year—@nmot.
/-7
2

244.10 As aresult of being trafficked through Instagram Fae Doe was raped numerous times

,
@)
while she was still a minor. §>

245.10 Even upon Jane Doe’s rescue, traffic g@condnued to use Jane Doe’s profile to
attempt to entrap minors into human trafficking. T@%ﬂvﬁy was reported to Facebook by Jane Doe’s
mother. Facebook never responded despit%@gzg claims to the public they protect their users
through other user reports. @

246.10 To date, InstagramQ@&Qﬁ@ken no reasonable steps to mitigate the use of Instagram by
sex traffickers or exploiters using@platform and product.

247.11 Millions of s like Jane Doe remain at risk every day when they simply log onto
(4

Instagram. @

A.l ALLEGA”J:,I@ REGARDING THE BACKPAGE DEFENDANTS

248.D/\ April 6, 2018, the FBI seized the Backpage website and its affiliated websites, and

arrested it@anders and current owners:
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5t ad

29 ® 0 ®

backpage com and affiliated
o websites have been seized

an part of an enforcameont action by the fedoral Bureau of Investigatios, the

Artaon) U, Postal Inspiction Service, mnd the htemal Revenee Servoe Crimingl

Invastigaton Division, wih anahytical assistancs from ha Joint Raglona!
Intelipence Conter.

Cther agencies pamc-prnq nms«:po«n; the erforcemant actin
nchude the U.S. At o Déavict of Arzcna, the U, %E%
Degartment ole»cosO\ddC p'o‘hsuo' v 4 Obscenty Secton, the US.
Arkand Attomey s Office for the Central District of Caifornia, the offce of the &
Calornia Aticrrey Geneml, and the oifice of the Texas Attorney Gerers
Adsnionainformation wil be previded st around 6:00 pm EST on Friday, @
Caner A0, Dy e U5, Department of Justice, anc o media inquiries. sHoud be
drected o the U.S. Department of Justice's Office of Public Affars at
202-514-2007 8nd peass@usdol gov

k April 6, 2018 J
O’

249.0] The seizure came on the heels of President Trump’s @q)ated signature of the Stop

Enabling Sex-Trafficking Act (SESTA). Congtess and the Senat@@%ssing SESTA, both noted their
abhorrence of Backpage’s (and other websites, such as TER &%f[aps.com, ECCIC, and Craigslist’s)

N

misuse of the Communications Decency Act. This bill Wa& Jssed in direct response to a United States

2

First Circuit Court of Appeals decision that grant

S

the Backpage website under state and federa@“ he subsequent Senate Permanent Subcommittee

30 communication decency act immunity to

Investigation that found the Backpage v@%ite “knowingly concealed evidence of criminality by
systematically editing its “adult ads”o@@the Backpage website actually knew facilitated prostitution
and child sex trafficking.” SEST®)17). SESTA itself states:

Unfortunatel sified sites like Backpage.com, Eros, Massage Troll,

and city guide Rave also become one of the primary channels of sex
trafficking.”.Some websites have gone beyond merely hosting
adveristments, however, and have purposely created platforms

to facilitate prostitution and sex trafficking....because of
tions provided to “interactive computer services” by the CDA,
as been challenging to hold bad actor websites accountable
@zriminally (at the state level) and civilly.... In sum, Backpage had
@ engaged in a ruse, holding itself out to be a mere conduit, but in
fact actively engaged in content creation and purposely
concealing illegality in order to profit off of advertisements. There

has been no criminal investigation up until the Senate investigation to
uncover exactly what Backpage was doing, which is what this bill aims
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to remedy.”
250.00 The bipartisan measure creates an exception to Section 230 of the Communications

Decency Act, and unequivocally allows survivors of sex trafficking to sue websites that enable their

abuse. Id.

N

251.00 Even the Internet Association, which includes tech giants such a@azon, Google,
e

N\
Yelp, Facebook, and Lyft are mortified by the flourishing of human trafﬁckitgg?ojn internet and has

2O
placed their support behind SESTA.*® As eloquently stated by CoStar CE/&%
N
As a technology company, we believe in, and have ber@ed from, the
growth of the Internet. We understand that an un\%ulated Internet
provides fertile ground for the development o ortant new and
innovative business models, and we will contipwe’to strongly defend
that openness. But when we see those driven‘hy<greed take advantage
of that freedom by facilitating underage sex tfafficking, we cannot be
silent. @

252.00 Itis clear that American Public is d@@nding idly by while often the most vulnerable
A
members of our community, including mino@@/ sold for sex online.

A.1.ll As a minor, Jane Doe é& sexually exploited and trafficked through the
Backpage website. @)

o @)
253.L1 Jane Doe was sexué@xploited through the use of the Backpage website at only 15
years old. Jane Doe was caused%b\\}g any means, by her exploiter, to prostitute herself out and underwent

9
the worst type of sexual 6‘?%“1011 and abuse to preform sexual acts on countless individuals who
W)

sought criminal sem@kconduct from a minor in exchange for a fee. Through The Backpage

07\U

ol ) L ) )
Defendants’ kn@%gj use of advertisement sanitization techniques to masquerade advertisements

looking t(y@(@&ﬂy exploit minors as legal advertisements for escorts, Jane Doe was caused by any

* Id. (emphasis added).

20 UNICEF, The Fight Against Online Child Sex Trafficking, https:/ /www.unicefusa.org/stories/fight-against-online-child-
sex-trafficking/33815, Jan. 11, 2018.
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means into human trafficking and the sexual exploitation while a minor and suffered, as well as
continues to suffer, significant personal injuries and damages as a result.

A.2.[] Sex trafficking of minors has exploded due to the marketplace of sexual
exploitation created by the Backpage website.

254.10 According to the United States Department of Homeland Security, 16, human
trafficking and the sexual exploitation of minors generates billions of doﬂar@h year in illegal
proceeds, making it more profitable than any transnational crime except dr%&%fﬁckmg

255.0] While precise data concerning the black-market trade is 1@@9@?&: estimates are there were
as many as 27 million survivors of human trafficking and the sexu%%plmtanon of minors worldwide
in 2013—including 4.5 million people trapped in sexual explo. Too often, the survivors of sex
trafficking, including Jane Doe, are minors caused by an@?@%ns into prostitution.

256.0) The United States Department of ]u@ms reported that more than half of the sex-
trafficking survivors are 17 years old or young%j%ln 2014, the National Center for Missing and
Exploited Children reported an 846% incr§§§om 2010 to 2015 in reports of suspected child sex
trafficking—an increase the orgamzano@ound to be “directly correlated to the increased use of the
internet to sell children for sex. %\%ﬁé\&a e help of online advertising, traffickers can maximize profits,
evade law enforcement detec

oy

between locations. Q

, and maintain control of survivors by transporting them quickly

257.[1 Both @%&s and Houston have not escaped this horrific trend. Recent media reports
indicate that T@ as the second highest number of calls to the National Human Trafficking
Resources Géater in the Nation. Moreover, as recent as 2015, Houston was found to have the highest
number of trafficking survivors in the nation.

258.L] Online advertising has transformed the commercial sex trade, and in the process has
contributed to the explosion of domestic sex trafficking. Sex trafficking previously took place (and
continues to through the aid of online advertising) on the streets, casinos, truck stops, and in other
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physical locations. Now, most child sex trafficking, including the trafficking of Jane Doe, occurred
online.

259.00 The Backpage website is the leading online marketplace for human trafficking and the
sexual exploitation of minors and commercial sex, including human trafficking %d the sexual
exploitation of minors. According to the United States Senate PermanenE @committee on

)
Homeland Security and Government Affairs, Backpage is involved in 73%%f all child trafficking

=

)
reports that the National Center for Missing and Exploited Children rece'@rom the general public

N
(excluding reports by Backpage itself). The National Association @ttotneys General has aptly
C

=

described the Backpage website as a “hub” of “human trafﬁckingg%@eciaﬂy the trafficking of minors.”
260.1J The Backpage Defendants do not deny theh%ﬁ%@@ used for criminal activity, including
the sale of children for sex. As found by the United S&@Subcommi‘ctee Report, internal company
documents show that Backpage has long maintair@%ﬁyractice of altering ads before publication by
deleting words, phrases, and images indicad&%bﬂd sex trafficking, and other sex trafficking, as
well as “educating” users how to make ﬂle@ ads for prostitution appear as legal ads for escorts.
261.00 For example, on ]ul@g%l 1, Backpage co-founder Larkin cautioned Backpage CEO
Ferrer against publicizing the Ba@age Defendants’ moderation practices, explaining that “we need
to stay away from the very editing the posts, as you know.”
262.1J Backp e/ ad good reason to conceal its editing practices: Those practices served to
N
sanitize the contegt\@}%numerable advertisements for illegal transactions, including those prostituting
out and trafﬁi@g Jane Doe—even as the Backpage Defendants represented to the public and the
courts tha@nerely hosted content others had created.

A.3.[1 The Backpage Defendants’ ad sanitization process proves they knew of their
involvement in sex trafficking.

263.J This practice by the Backpage Defendants of systematically editing its adult ads to

conceal child human trafficking and the sexual exploitation of minors has been in effect for almost a
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decade. As early as 2008, the Backpage Defendants and their executives began instructing staff
responsible for screening ads (known as moderators) to edit the text of adult ads to conceal the true
nature of the underlying transaction.

264.L1 By October 2010, the Backpage Defendants and their executives formalized a process
of both manual and automated deletion of incriminating words and phrases, &@rﬂy through a

C
)
feature called the “Strip Term from Ad Filter.” 82
o\&j

265.L0 At the direction of CEO Ferrer, the company program;ﬁ%> this electronic filter to
“strip”—that is, to delete—hundreds of words indicative of sex t@cking the sex trafficking of
minors and prostitution from ads before their publication. @@

5
O

266.L1 The terms that the Backpage Defendants ha <é‘tomatically deleted from ads before
publication include “Lolita,” “teenager,” “rape,” “you@ amber alert,” “little girl,” “teen,” “fresh,”
“innocent,” and “school girl.” %kx

@ . .

267.L] When the user (such as Jane @ trafficker) submitted an adult ad containing one of

these “stripped” words, the Backpage De@dants’ Strip Term from Ad Filter would automatically
D

delete the discrete word and the re\@@ﬁr of the ad would be published.

268.L1 While the Strip @1 from Ad Filter changed nothing about the true nature of the
advertised transaction or the ‘1 age of the person being sold for sex (such as Jane Doe, who was 15

(4
years old) the filter Woxlgs%rub the ads so they looked (but were not) “cleaner than ever.”
o)

269.0 Ma@luediting entailed the deletion of language similar to the words and phrases that

the Strip Ter/\ rom Ad Filter automatically deleted—including terms indicative of the sexual
NN

exploitati@d proposed sexual assault of minors, including Jane Doe. By The Backpage Defendants’

themselves estimated that by late 2010, they were editing “70 to 80% of ads” in the adult section,

whether manually or automatically.
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270.00 Along with its automatic Strip Term Filter and Manual Editing, The Backpage
Defendants also reprogrammed their electronic filters to coach human traffickers looking to exploit
minors using Backpage on how to post “clean” ads selling minors and other survivors, including Jane

N

271.00 Initially, when a user attempted to post an ad with a forbidden W@ e user would
C

Doe, to be sexually assaulted.

)
receive an error message identifying the problematic word choice to “help™the user, as Backpage
)
CEO Ferrer puts it. For example, a user advertising sex with a “teen” wr get the error message
N\
“sorry, teen is a banned term.” By simply redrafting the ad, the use@ould be permitted to post a
/‘7
2
sanitized version. @;@
5
272.l1 Backpage employed a similarly helpful erro@ age in its “age verification” process
@5

of adult ads. In October 2011, Ferrer directed his tec@) gy consultant to create an error message
when a user supplied an age under 18 years. The r@%ge would appear informing the trafficker that
@ | o
“Oops! Sorry, the ad poster must be over 18@15 of age.” With a quick adjustment to the poster’s
age, the ad would post despite the fact tha@e advertisement was still that for the sexual exploitation
@
and sexual assault of a minor. @%\@?
273.[1 In November 20 errer, along with the Backpage Defendants, concluded that the
error message method of sg minor and other sex trafficking advertisements on Backpage was
4
inefficient when the ¢ tgi;%sr themselves was responsible for redrafting the ad after the error message.
N
Therefore, instead @having the human trafficker or exploiter posting an advertisement edit the ad
after submissidn) Ferrer ordered Backpage to implement a system to “strip out a term after the
customer Qﬁits the ad and before the ad appears in the moderation queue.” This meant that upon
the submission of an advertisement containing one of the banned words related to human trafficking

or the sexual exploitation of minors, the banned word would be automatically deleted from the

advertisement instantaneously before any moderator screening. After the term was automatically
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deleted due to the Strip Term from Ad Filter, the moderator would then be sent the advertisement
and given the ability to continue to fix any other signs indicative of the sexual of minors. The Strip
Term from Ad Filter concealed the illegal nature of countless ads, including those used to traffic Jane
Doe, and systematically deleted words indicative of child sex trafficking and the sexua@)loitadon of
minors before the ads even reached moderators. ) @

274.1J This sanitization process described above was purposeful ori ig%;;a/rt of the Backpage

Defendants or was undertaken with the knowledge that its sanitization p ss was encouraging and
o

NS

assisting human traffickers and exploiters to exploit minors and othe@vivors, including Jane Doe.
@

=

275.00 The Senate Subcommittee Report found the %&‘g@page Defendants and Backpage
employees knew the adult section ads were for prostitution a@%t the moderators’ job was to sanitize
them. The Backpage Defendants also knew that adv@@rs used its site extensively for child sex
trafficking. Despite this knowledge, the Backpa@%{’endants refused to act in a reasonable and
responsible manner to these complaints—bu@gd used the sanitization process to avoid potential
criminal investigations and enhance sex tr@ﬁers’ ability to exploit minors while going undetected.

276.[1 Moreovet, the Bacl%%i%efendants did not implement the sanitation process on an
ad hoc basis, but in a systemad@nner that demonstrated a clear company policy to help human
traffickers avoid law enforc detection and continue the sexual assault of minors, including Jane
Doe, and other young@¥@en against their will.

277.0 Im@ﬁ(}mber 2009, The Backpage Defendants and their executives prepared a training
session for théir)team of moderators on the sanitization process. The PowerPoint presentation
prepared @h&e session instructed moderators to fully implement the Adult Moderation pre-posting
review queue by January 1, 2010.

278.L0 Most importantly, the presentation explained that “Terms and code words indicating

illegal activities require removal of ad or words. Backpage executives kept their word and formalized
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and fully implemented the company-wide sanitation process in early 2010. In April 2010, Ferrer
emailed a note to himself with the subject line “Adult clean up tasks,” Ferrer confirmed that as of
April 2010, staff were “moderating ads on a 24/7 basis.” In a section of the note, Ferrer noted that

“Ads with bad images or bad test [sic—text] will have the image removed or the ﬁffending text

N

removed.” In a section titled “Additional Steps,” Ferrer said “text” could be clean@ more as users

(
N

become more creative. R

Q)
279.00 Ferrer and the Backpage Defendants did not just discuss waysrto make the sanitization

N

process of human trafficking and sexual exploitation of minor adv@ements more effective, but
@

=

. . . C .
actively engaged in updating the word bank of terms to make t}ﬁult section appear “cleaner than
5

O
ever.” For example, in a December 1, 2010, email addtesglf Backpage moderators and Ferrer,
@5
Padilla stated: Q)/

Between everyone’s manual moderggkn%, both in the queue and on the

site, and the Strip Term from AchQ ters, things are cleaner than ever
. . J
in the Adult section.

o

¥%
In an effort to strengg @j}@%e filters even more and avoid the repetitive
task of manually oving the same phrases every day, every
moderator starts ng a list of phrases you manually remove on a

regular basis? \
¥
o

Inclu in your lists should be popular misspellings of previously
bansiedferms that are still slipping by.

o U
&
& | . |
Q To avoid unnecessary duplicates, ’'m attaching a spreadsheet with the
most current list of coded terms set to be stripped out.

280.0) The spreadsheet attached to Padilla’s email indicates that the following words (among

others) were automatically deleted from adult ads by the Strip Term from Ad Filter before ads were

published:
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o[ Lolita (and its misspelled variant, lollita)

o] Teenage
o Rape
o Young

281.L1 Moreover, multiple documents and communications from the Backpage Defendants

demonstrate the inclusion of these and other terms in the Strip Term from Ad Filte Cg% er the course

of the next several months, Backpage added additional words to the Strip frorn Ad Filter,
o O
including: 0 §

o] Amber alert ©\

of] Little girl -

o] Teen &

o[} Fresh @?/

o[ Innocent §

o] School Gitl @

282.[1 When a user submitted an adult ad c@ ning one of the above forbidden words, the
Backpage Defendants’ Strip Term from Ad Filte uld immediately delete the discrete word and the
remainder of the ad would be published af@%derator review. Of course, the Strip Term from Ad
Filter changed nothing about the real é@Of the person being sold for sex or the real nature of the
advertised transaction. Nor was @%\@;e Defendants’ goal to fix these things.

283.L] By July 2010?@ e Backpage Defendants were praising moderation staff for their
editing efforts. Ferrer c@ed an agenda for a July 2010 meeting of The Backpage Defendants’
Phoenix staff and ap@ded moderators for their work on “adult content” and encouraging Backpage
staff to keep u@ good work. Ferrer elaborated in an August 2010 email that Backpage currently
had a staf@% moderators working 24/7 to remove any sex act pictures and other code words for

sex for money.
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A.4.l1 The Backpage Defendants sanitized, instead of deleting, ads that sexually
exploited minors.

284.L] For a brief period in 2010, the Backpage Defendants appeared to have second
thoughts about facilitating and encouraging human trafficking and the sexual exploitation of minors
through the sanitation of Adult Page advertisements. In September of 2010, in resp to pressure
from Village Voice executives to “get the site as clean as possible,” Backpage “en‘@§2:[ed]” Phoenix-
based moderators “to start deleting ads when the violations are extreme ar&@@beated offenses.” On

September 4, 2010, when Craigslist, the company’s chief competitor, sh @wn its entire adult section,

the Backpage Defendants recognized it was “an opportunity” an%[a]lso a time when we need to
@

make sure our content is not illegal due to expected public s¢rutiny” (note: not moral obligation to

sexually exploited minors such as Jane Doe). The B@ge Defendants initially responded by
expanding the list of forbidden terms that could trigger the complete deletion of an entire ad—
NS

whether by operation of an automated filter or b derators. Despite finally taking a step in the right
J

direction, the Backpage Defendants soon% n to recognize that the deletion of ads with illegal

content was bad for business. Ferrer e@ained his rational that ads should be sanitized instead of

o @)
deleted to the company’s outside é\%slology consultant, DesertNet:

We are in the %cess of removing ads and pissing off a lot of users
e’elsewhere. I would like to go back to having our

who will m@
moderat ove bad content in a post and then locking the post
from being-dited.
o0 .
285.0 T}Qn&v}%ﬁore “consumer friendly” approach chosen by Ferrer and the Backpage
N
Defendants wasydone in order to ensure that posts were sanitized in a way that avoided law
N
enforcem@etection and was used to “teach” the human trafficker or exploiter what they did wrong.

This methodical and calculated decision made by the Backpage Defendants to focus all of its efforts

on sanitizing instead of removing advertisements of human trafficking and sexual exploitation of
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minors was done solely for the Backpage Defendants’ own financial gain and with complete disregard
for the safety of survivors, including Jane Doe.

286.[1 Backpage also programmed the Strip Term from Ad Filter to strip scores of words
indicative of prostitution and the sexual exploitation of minors from ads before publ@on. For ads
submitted to the section advertising escorts for hire, the filter deleted Word\@scribing every

@
imaginable sex act as well as common terms of the trade such as “full service@é;y 2 Play,” and “no
limits.” In addition, the Backpage Defendants programmed the filter to edﬁ@ﬁous prostitution price
N
lists by deleting any time increments less than an hour (e.g. $50 for lS@mtcs) and to strip references
@

to a website called “The Erotic Review” or “TER”—a promine%ﬂ@;ﬂine review site for prostitution.

287.L1 The Backpage Defendants designed thf@%@% Term from Ad Filter to delete,
without a trace, hundreds of words and phrases in%@e of prostitution from ads before their
publication—cloaking those advertisements w&@e appearance of legality while concealing
their true intent. Q&

288.L1 By February 2011, Ferrer \@% boasting that the strip out sanitization system “‘affects
almost every adult ad” on Backpa%%@rer continued to boast that it was “pretty cool” to see how
aggressively Backpage was using@ strip out function to conceal the advertisements true purpose—
human trafficking and thf@@rﬂ exploitation of minors. The Backpage Defendants and their
executives continuaﬂyg%gged the results of this extensive content-editing effort: “[TThe consensus is
that we took a bi éﬁj%@in the right direction” (by editing instead of deleting illegal advertisements),
Ferrer told H@page executive Padilla, and that the “content looks great” and The Backpage
Defendan@—\ould keep their goal to “tame the content down even further while keeping good
content and users.”

289.0] The Backpage Defendants’ internal company communications demonstrate the

Backpage Defendants and their executives’ actual knowledge that the purpose of Backpage’s
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systematic editing was to sanitize prostitution and sexual exploitation of minors advertisements to
avoid State and Law Enforcement repercussions against Backpage for encouraging and promoting
human trafficking as well as the sexual assault and sexual exploitation of minors. As explained in an
October 10, 2010 Backpage internal email from Padilla to Backpage moderators regar(@ Backpage’s

sanitation of adult ads: “it’s the language in the ads that is really killing us with the /@neys General.”

/

Similarly, Ferrer explained the need for a special “Clean Up” of Backpage’s a@t sectlon in advance
Q)
Q)

of a day on which he expected the “Attorney General investigators to be sing for escorts.”
o

A.5.[1 The Backpage Defendants approved Backpa@ facilitation of the sex
trafficking of minors, including Jane Doe. &)

290.0) Ferrer personally directed and approved the additton of new words to the Strip Term
from Ad Filter related to the trafficking and prosdtudo@;@nderage survivors. For example, Ferrer
told Padilla in a November 17, 2011 email that the @ “lolita” is code for under aged girl [sic]. A

o%
similar understanding led Ferrer to add the word@zo%?addy” and “little girl” to the Strip Term from Ad
J
Filter. In February 2011, CNN ran a story a%u a 13-year-old girl named Selena who was sold for sex
on Backpage. The report noted that @spect ads with taglines such as ‘Daddy’s Little Gitl” are
0O
common’ on the Backpage Websii%rrer s remedy instead of removing this content from Backpage

was to email the CNN story todﬂla and instruct him to add “daddy” and “little gir]” to the strip out
filter. C)©Q

291.01 Slm@a@]%\m a June 7, 2011 email, Ferrer told a Texas law enforcement official that a
word found in %Q]gackpage ad amber alert is “either a horrible marketing ploy or some kind of
bizarre n@de word for an under aged person.” Ferrer told the Texas official that he would
forbid the phrase (not remove the advertisements)—without explaining that, inside the Backpage
Defendants’ operations, this meant the word would be automatically deleted from advertisements to
conceal their true nature. Ferrer forwarded this email chain to Padilla and instructed Backpage
employees to add “amber alert” to the automatic strip out filter. A June 11, 2012, version of the filter
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word list indicates that “amber alert” was indeed automatically deleted by the Strip Term from Ad
Filter before the advertisement reached moderators. In short, Backpage and Ferrer added such terms
to the Strip Term from Ad Filter with full awareness of their implications for child sexual exploitation.

292.l] These actions by Ferrer included personally ensuring that known @ traffickers’
accounts were not blocked on Backpage and that sex traffickers could post on Bacl&@ with impunity
and without recourse from Backpage. For example, Backpage locked the acc@%nt of “Urban Pimp”
for posting numerous ads for sex. When his ads were temporarily bloc};ﬁ&l rban Pimp complained
to the Backpage Defendants that his advertisements for sex were bl@d and that he was trying to

@
post advertisements for sex in 50 cities all across the United St (7\ Rather than report Urban Pimp
to law enforcement or ban Urban Pimp from Backpage,@% advised Urban Pimp that he had
unlocked his account and that if his account did not w. kQQ%mail me back direct.”

293.L] As a matter of policy, the Back@%Defendants moreover chose to err against
reporting potential child sexual exploitation @or of retaining its customer base and avoiding law
enforcement review of the Backpage Def@ants’ actions. For example, in June 2012, the Backpage
Defendants instructed its outsou&@ﬁﬁ%rd—party moderators only to delete suspected child-sex
advertisements “IF YOU RE VERY SURE THE PERSON IS UNDERAGE.” In a
similar email, a Backpage s@sor instructed internal moderation staff: “Young ads do not get
deleted unless they &@eaﬂy a child.” Backpage supervisors not only encouraged non-deletion
of ads involving ﬁl@&xual exploitation of minors, but actively instructed moderators not to report
advertlsement/s\@ploltmg children to the National Center for Missing and Exploited Children. For
example, Qﬁ email exchange dated July 11, 2013, Vaught, a Backpage supervisor, instructed a
moderator that she “probably would not have reported” the advertisement despite the fact that the

woman in the ad looked drugged, underage, and had bruises. In chastising the moderator for her

decision, Vaught noted that “these are the kind of reports the cops question us about” and that while
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she finds ads “like this” (with clear signs of abuse and trafficking) she does not typically send them to
the National Center for Missing and Exploited Children.

A.6.[] The Backpage Defendants ordered employees not to delete ads that clearly
exploited minor survivors of human trafficking.

294.00 After an advertisement had already been through the Strip Term fro d Filter and

@
passed to moderators, the Backpage Defendants implicitly and explicitly prev@ moderators to

reject entire ads due to indications of prostitution, child prostitudon,@@' human trafficking.

Documents from the Backpage Defendants indicate that the company @@uted moderators to delete

only a de minimis share of adult ads in their entirety. In January 201 EAerrer estimated that about five
@

adult sex for money postings are removed out of every l,OOO«@%}ich equates to only five percent of

g

advertisements that promote prostitution as well as hurr@bs@fﬁcking and the sexual exploitation of

minors being removed from Backpage by The B@ge Defendants. This low removal rate of

Q,

advertisements promoting human trafficking and«fg% sexual exploitation of minors was by design. For
)

example, on October 24, 2010, Padilla ema@§ he supervisor of Backpage’s contract moderators to

9)

inform her of the edit over delete pohcy@he email subject line read “your crew can edit” and went:

O .
[Your team] sho c'K\ op Failing ads and begin editing ... as long as
your crew is edid not removing the ad entirely, we shouldn't’
upset too mausers. Your crew has permission to edit out text
violations ar@ ges and then approve the ad.

(4
295.L1 In edit@vertisements that clearly advertised the sexual exploitation of minors and

oW
human trafficking, @%gerators were instructed by the Backpage Defendants to systematically remove

N
words indicari criminality before publishing an ad (assuming that the ad still appeared criminal
$

after mak@t through the Strip Word Filter). As stated by Backpage Employee A in the Senate
Subcommittee Report who worked as a Backpage moderator from 2009 through 2015, the
moderator’s goal was to remove key phrases that made the ad sound like a prostitute ad rather than

an escort ad, dancing around the legality of the ad. Backpage Employee A explained the Backpage

_46 -

MR303

Document ID: 0.7.2270.6687-000003



Defendants wanted everyone to use the term “escort,” even though the individuals placing
the ads were clearly prostitutes. Therefore, the Backpage Defendants were systematically through
both explicit and convert means helping its users turn an intended illegal advertisement for human
trafficking or the sexual exploitation of a minor into a seemingly legal escort adverﬁse@t—aﬂ while
concealing the users’ true intent. @

296.0] Testimony under oath by former Backpage moderator Ad%@adﬂla, brother of
Backpage executive Andrew Padilla, tracks Backpage Employee A’s agc@m In an August 2, 2016
deposition, Adam Padilla testified that deleting ads for illegal conc@\rather than editing out the

9D

indicia of illegality to provide a facade of legality, would have cu&ﬁ company profits:

&
-

the site, because having to get rid ofthe ad altogether was bad
for business. And so you would w 0, you know, make it —
take out any of the bad stuff § e ad so that it could still

A: [M]y responsibility was to make s okay to run live on

run....

Q: When you say that you &@ewed your job responsibility to be

to take out the bad stuffin ads, you’re referring to what we

discussed earlier wit q\c rd to images that suggested that the
o n &

ad was advertising

(6) ney for sex or content that suggested the
ad was for an adverts

igement for money for sex, correct?
A: That is exa@con‘eet.203

~

2,

297.00 Pa @utber testified that moderators even edited live ads that were reported for

“Inappropriate&itent” by users. According to Padilla, if moderators saw an ad that had
inappropr@izntent that suggested sex for money or images that suggested sex for money, they
would remove the offending language and repost the ad. This was ordered by the Backpage
Defendants despite it being “common knowledge” that removing sex for money language before

posting does not change the illegal nature of the advertised transaction.
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A: [I]t would be pretty much common knowledge that it’s still
going to run. So a person is still going to ... do what they
wanted to do, regardless.

Q: And do you agree with me if you removed language from an

ad that blatantly sells—or says that “I'm willing to have sex
with you for money,” and then you post the remainder, you\@
know as the person who edited the ad, that the ad is someo

who is trying to sell sex for money, correct? é}\a

Q,

A: Yes.205 %\o

4

298.[1 Not only did the Backpage Defendants p t moderators from deleting

advertisements, but the Backpage Defendants moderators lves used Backpage for prostitution
services. For example, Backpage Employee C explain% at least one of her coworkers contacted
and visited prostitutes using Backpage ads and t@ colleagues about the encounters. Similarly,
Backpage Employee A related that some Bacmoderators visited massage parlors that advertised
on Backpage. Given the clear company p@ligy and corporate culture of Backpage, those employees
who felt that the corporate policy to urage and assist users to disguise their human trafficking and
sexual exploitation of minor ads (e e wrong did not voice their concerns out of fear for retaliation.
299.01  Although the@%page Defendants’ role in facilitating human trafficking as well as the

sexual exploitation of@rs was apparent to its employees, company management reprimanded
employees who @@@ﬁzed this in writing. On October 8, 2010, Padilla and a Backpage moderator
made that poi ar by ordering moderators not to leave notes in user accounts, even those who are
long time @—of—use violators. Specifically, Padilla states in the October 8, 2010 email:

Backpage and you in particular, cannot determine if any user on the

site in [sic] involved with prostitution. Leaving notes on our site that

imply that we’re aware of prostitution, or in any position to define it,

is enough to lose your job over. There was not one mention of

prostitution in the power point presentation. That was a presentation
designed to create a standard for what images are allowed and not

- 48 -

MR305

Document ID: 0.7.2270.6687-000003



allowed on the site. If you need a definition of “prostitution” get a
dictionary. Backpage and you are in no position to re-define it.

This isn’t open for discussion. If you don't’ agree with what I’'m saying
completely, you need to find another job.

300.L) InJanuary 2013, a moderator copied similar notes into an email to a supervisor: “Could
not delete ad. An escort ad suggested that they don't want a non GFE so I an@ning they are

C
)

promote [sic| prostitution”. S
)

301.0 After an apparent telephone conversation, the moderat&@vrote the supervisor to

“apologize” saying that she had to remove the offending picture ann't want to lose the notes.”
The supervisor suggested that the moderator communicate in Gché@pwhﬂe another supervisor stressed
via email that the moderator follow the protocol and not go é&%etaﬂed explanation. These practices
have continued as recently as August 2016, when Baclg moderation supervisor Vaught requested
that contract moderators not use the phrase promating)sex, but should instead say “adult ad.”

302.[1 Despite these admonitions to @@Q\rators by the Backpage Defendants, as well as their
executives and supervisors, the language oéﬂt ads (both edited and unedited) leave little doubt that
the underlying transactions involv @man trafficking as well as the sexual assault and sexual
exploitation of minors. For exan-@ in a March 2016 internal email, Backpage moderator supervisors
were reminded that the foﬂ@@% terms were being wrongfully removed from ads, including: PSE
(Porn Star Experlence&gd}n Star, Full Pleasure, Full Satisfaction, Full Hour, Quickie (even with a
price accompanym@%be term) and GFE—which stands for girlfriend experience—a code word for
prostitution. @@

A@ The Backpage Defendants’ ownership structure is designed to hide the
Backpage website’s true ownership through the use of shell companies.

303.0 By 2012, Village Voice Media Holdings changed to Medalist Holdings, LLC, a privately
held Delaware entity owned by Lacey, Larkin, Scott Spear, Brunst, and two of Larkin’s children. A

February 2015 Agreement and Plan of Recapitalization for Medalist stated that Larkin served as CEO
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of the company, and Larkin and Lacey retained 42.76% and 45.12% of Medalist shares, respectively.
Brunst, who served as CFO, owned 5.67% of the company and Spears owned 4.09%.

304.C1 At the time, Medalist was Back page’s ultimate corporate parent—five shell companies
removed. Medalist owned Leeward Holdings, which owned Dartmoor Holdings, LLC %Whjch owned
IC Holdings, LL.C, which owned Backpage. According to Back page’s tax accounta@edaﬁst and all
its subsidiaries filed a single corporate tax return. In addition, Backpage had a etvice agreement with
another of Medalist’s ultimate subsidiaries, Website Technologies, o[% under which Website

Technologies preformed most of Back page’s outward-facing oper@s. Prior to its sale in 2014,

below is a chart of Back page’s corporate structure.

Harbor Property
Holdings LLC
w.s.)

LLC

(v.s.)

Cereus Properties dway Capital "
@ e IC Holdings LLC

(U.5)
N —— | 5

Remnant Corp LLC]
(U.5) Backpage.com
A Lc

—— (U.5.)
-
' "

Website Service
Techn:qu‘es nc 74 Agreement *|C Hold
Q .2 UK ent
7NN
:\/

305.1 On @mber 29, 2014, Medalist entered into a Letter of Intent for the sale of

Backpage for $@&\mﬂmn to a Dutch corporation. The Backpage Defendants have long sought to
obscure t@ﬁt}r of the purchaser. According to a contemporaneous report in the Dallas Business
Joumal, the “purchasing company’s name was not disclosed, pending regulatory filings in the European
Union.” When questioned about the sale in a June 19, 2015 interview, The Backpage Defendants’

General Counsel, Elizabeth McDougall, claimed she had no information about the transaction except
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that Backpage had been sold to a Dutch entity. McDougall added that she did not even know the
name of the new holding company.

306.L1 In fact, the purchaser was McDougall’s boss, CEO Ferrer. The December 2014 Letter
of Intent listed the buyer as UGC Tech Group, a Dutch partnership headed by Ferrer. 'The seller was
defendant Camarillo Holdings. The transaction was styled as a sale of the me@ip interest in
Defendant Dartmoor Holdings, another shell limited liability corporation that @%‘:e/d Backpage, along

o \&Q

with Website Technologies, LLC. The signatories on the Letter of InteAtiwere Brunst, named as
L

N
“CFO” of Camarillo Holdings, and Ferrer, acting as “Director” of U@T ech Group The sale was to
@

=

be financed with a five-year loan at 7% interest from Camarill ‘/ Idings to UGC Tech Group for
the full amount of the $600 million purchase price. A consu@g@rm engaged by Medalist concluded,
however, that the sale was not an arms-length transag@%}and instead was infected by self-dealing.
Rather than an arms-length sale, Lacey and Lark@ned Ferrer, as Backpage CEO, hundreds of
millions of dollars in an entirely seller-ﬁn& employee buyout. Under the Letter of Intent,
moreover, Lacey and Larkin retained signii@nt financial and operational control over Backpage. The
pair, for example, are entitled to an@?i@d loan repayments, earn-outs on future profits, and a 30%
participation in any future sale o@ company in excess of the purchase price. Moreover, Larkin and
Lacey retained a security t over all Backpage assets, all membership and stock interest in
Backpage, and all Bac a<\ ' bank accounts.
N>

307.0 Fgr\@J}%more, the Letter of Intent subjects Ferrer to significant restrictions on his
management of the company until the loan is repaid. Ferrer cannot sell Backpage, assign the loan to
another b@wer, or even change accountants or outside counsel without approval from Lacey and
Larkin. The sale was conditional on Ferrer providing a “five-year business plan satisfactory to the

Seller in its sole and absolute discretion.” Ferrer, moreover, also committed to submit to Lacey and

Larkin for approval an annual budget, monthly and quarterly balance sheets, and annual audited
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financial statements. Ferrer also made covenants to give Lacey and Larkin electronic access to The
Backpage Defendant’s bank accounts and full access to The Backpage Defendant’s books and records.
In addition, Ferrer could not, without approval, change the company’s organizational structure,

salaries, banking relationships, or place of domicile. Moreover, according to a loan agreement later

N

executed in connection with the sale, Ferrer could not engage in any line of busi@ other than the

(
N

business engaged in on the date of the sale.

=4

o\&j
308.L1 Recent reports confirm the significant level of operations \%%ﬁrol—as well as financial
N
interest—ILacey and Larkin retain over Backpage. The declaration orting the September 2016

9

California arrest warrants for Lacey, Larking, and Ferrer, for exar@c@ state that “while Ferrer currently

5
@)
runs the day to day operations for Backpage, he and other hi%@l personnel in Back page’s structure

9,
report regularly to Larkin and Lacey. According to the @c ration, moreover, Lacey and Larking also

“regularly receive bonuses from Backpage bank a@ﬁs, For instance, in September of 2014, Lacey
D?
and Larkin each received a $10 million bonus@lgejrefore, it is undeniable that Lacey and Larkin from

2014-2015 played a significant role in T}é%ackpage Defendants actions and continue to have a

@

significant stake in Back page’s ope @s.
A.8.[1 Backpage is an @r ego of Ferrer, Lacey, and Larkin.
309.J The sale cont@i ated in the December 29, 2014 Letter of Intent was executed in a
series of transactions %ggrﬂ 22, 2015 for a total purchase price of $603 million. With the help of a
consultant called gi@%@rpag Group, a fiduciary and trust company based in Curacoa, Ferrer actually
created two @1 s to serve as the direct buyers of Backpage domestic and foreign operations,
respective &dantische Bedrijven (a partnership that purchased Back page’s U.S. Operations) and

UGC Tech Group (a partnership that purchased Back page’s foreign operations). Both of these

companies are owned, operated, controlled, and managed by Ferrer, through five Delaware-based
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limited liability companies—Defendants Amstel River Holdings, Lupine Holdings, Kickapoo River
Investments, CF Holdings GP, and CF Acquisitions.

310.00 Atlantisch Bedrijven bought Back page’s domestic operations for $526 million by
purchasing the assets of Dartmoor Holdings (one of Back page’s shell limited liabili%corporation
parents) from Defendant Vermillion Holdings, LLC, which also loaned mi)@to Atlantische

)
Bedrijven for the purchase. As a consequence, Atlantische Bedrijven as of today owns Backpage and

Y
\,,
Website Technologies, among other entities. For the sale of Back page’s foréign operations, the parties
executed a similar series of transactions, involving slightly different @omte entities on the buyer’s
@
side, for a purchase price of approximately $77 million. For th poses of these transactions, the
@)
buyer and borrower was UGC Tech Group, whose sole @%l partner was CF Holdings, GP a
@5

Delaware-based limited liability corporation owned an gg/rated by Ferrer, the managing member.

311.L] According to a tax partner at a cong %g firm engaged on Backpage-related matters,
this unusual structure—involving multiple la@f holding companies, both domestic and foreign—
provide no tax benefit to The Backpage D@ndants. In fact, all profits within the corporate structure

D
flow up to the U.S. based Amstel Ri@h&ldings (of which Ferrer is the only member) for tax purposes
and all Dutch entities are ignore@runst confirmed in an email to the consulting firm, obtained by
the United States Subcom investigating The Backpage Defendants’ long history of human
(4
trafficking, that Atlanti cggedrijven is subject to United State tax on its earnings and serves as nothing
N

more than a “pasg @ugh” entity owned by Ferrer, a United States citizen.
B.[] ALLE/\G@IONS REGARDING SIESTA INN

S
Bﬂ@ Human trafficking and the sexual exploitation of minors is a rampant, well-
known problem in the hotel industry.

312.[0 According to the Polaris Project, one of the most commonly reported venues for sex
trafficking to the National Human Trafficking Hotline is hotels and motels. It has long been

recognized that exploiters and traffickers use hotel and motel rooms when setting up “dates” between
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survivors of sex trafficking and those individuals purchasing sex. Traffickers have long capitalized on
the hotel industry’s refusal to adopt companywide anti-trafficking policies, train staff on what to look
for and how to respond, establish a safe and secure reporting mechanism, as well as the seclusion and
privacy of hotel rooms. As aptly stated in a publication by Cornell University on % issue, “the
hospitality industry is undoubtedly involved in the sex trafficking industry...an/c\t@kefore have an
inherent responsibility to deter the crime and can be liable for failing to doosgj%g%cording to a 2012

BEST study, 63% of trafficking incidents happen in hotels, ranging from }ﬁ@ry to economy, with the

NS
majority of survivors being children. The ease of access and anony@ of hotels coupled with the
C

=

internet websites like Backpage has led to an explosion in chil CBkual exploitation nationwide and

,

O
particularly in Houston. §>
o
313.[0 In response to this horrific trend in th&& tel industry, several industry leaders and
municipalities, including the Baltimore and Conne@ﬁ, now require mandatory training on how to
D
recognize and respond to the signs of huma@%fﬁchng and the sexual exploitation of minors. In
spotting signs of human trafficking and th@exual exploitation of minors, such as paying for a room
)

with cash or a pre-paid credit card, @ﬁer guest lingering outside the room for long periods of time,

several guests coming and going@m the hotel without checking into a room, and minor children

\

paying for rooms, a respoe hotel is able to train staff that can mitigate and prevent human

(4
trafficking and the sex a@ploitation of minors from occurring on their premise.

o

314.00 Tb@mment is reaffirmed by the United States Department of Homeland Security’s

Blue Campaig@ end human trafficking. In a recent Blue Campaign bulletin, the Department of

N
Homelam@curity outlines that traffickers have long used the hotel industry as a hotbed for human

trafficking and has recommended policies and procedures that the industry can take to help prevent

human trafficking and the sexual exploitation of minors.
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B.2.[1 Jane Doe was repeatedly exploited at the Siesta Inn.

315.0] During 2018, Jane Doe was repeatedly exploited at the Siesta Inn by her trafficker.

316.L] Jane Doe would be instructed by her trafficker to meet child molesters at their hotel.

317.00 Siesta Inn refused to take any steps to alert the authorities, properly inEervene in the
situation, or take reasonable security steps to improve awareness of sex trafﬁckjng@or prevent the
sexual exploitation of minors at their property. %o

O\Qj
318.01 And yet, trafficking signs are clearly, and publicly ﬂaunte@&éi Siesta Inn’s Facebook

page: Q\
9

C

()
About REVIEWS

Tell peo@hat you think

Q‘ f No reviews. Be the first to review this!
%
t Siestainn

/

Address 1615 Wayside Dr
Houston, Texas 77011

Phone (713) 921-0895
Website http://www.siestainn.com/

) Raquelina Maravilla is at Siesta Inn. oo
July 4, 2016 - Houston *+ @

Status Always open

,g, 4 visits

Photos

Near Sies

W?A 6 Com @ Ch

319.00 Neither Siesta Inn nor Facebook took any steps to stop trafficking that was being

publicly advertised on Facebook’s product at the Siesta Inn. This directly resulted in Jane Doe’s

continued sexual exploitation and sexual assault.
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320.L1 Upon information and belief, this was done to maximize profits by:

a.ll  Reducing the cost of training employees and managers of how to spot the signs
of human trafficking and the sexual exploitation of minors and what steps to
take;

b.Ll Not refusing room rentals in order to fill vacant rooms, even if those rentals
were to minors who were being exploited by human trafﬁcker& luding Jane

Doe; ) \@@

c..l Lowering security costs by not having proper securit%\o{ngzgsures, including a
CLEET certified security guard to help prevent hum@afﬁcking at the hotel
location; and
ocation; an ) p&&

d.[l  Cutting down on the cost of employing 1aw@o propetly respond to law
enforcement subpoenas requesting security footage and other information to
assist in the prosecution of human traffickeks"

O/
CAUSES OF ACTION AGAINST @BOOK

A. FIRST CAUSE OF ACTION—VIOLATION OF CI@Q § 98.002

321.1] Jane Doe incorporates each foregog@gation.
)

322.[1 Each of Facebook’s negligent a @d omissions, singularly or collectively, constituted

negligence and proximately violate Texas c&‘j\ Practice and Remedies Code § 98.002.

QO

323.[1 Facebook had a duty n@/@b knowingly benefit from trafficking of persons, including
(&
Jane Doe. @

324.[1 Facebook brf@d this duty by knowingly facilitating the sex trafficking of Jane Doe,

including by: ()©

a.l] i\@@qcreasmg profits by not using advertising space for public service
Q\QU announcements regarding the dangers of entrapment, grooming, and
% recruiting methods used by sex traffickers on Instagram;

O
@.] Increasing profit margins due to lower operations cost of not implementing
mandatory public service announcements for those who sign up for Instagram
regarding the dangers of entrapment and grooming used by sex traffickers on
Instagram;

c.lJ Increasing profit margins due to lower operations cost by not having to hire
human trafficking experts to coordinate Instagram’s awareness campaign
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regarding the dangers of entrapment and grooming used by sex traffickers on
Instagram;

d.[l  Raising advertising fees by extending its “user base” to include sex traffickers
by not engaging in a public service awareness campaign regarding the dangers

of entrapment and grooming used by sex traffickers on Instagram;

e.l.l  Increasing profit margins due to lower operation cost by n plementing
safeguards requiring verification of the identity of all user’\ stagram;

.0 Increasing profit margins as a result of continued g\;’%mer loyalty and
therefore increased “uset” numbers used to extract higher advertiser fees by
creating a breeding ground for sex traffickers to st@% d entrap survivors.

325.1 Facebook has received financial benefits as a result.ﬁiese acts and omissions by

@
continuing to turn a blind eye to human trafficking and theﬁual exploitation of minors as
@
demonstrated by Facebook’s callous disregard to Jane [@nother’s reporting of Jane Doe’s
exploitation through Instagram—and Facebook’s refusa@take action.
326.L1 Each of Facebook’s negligent acts m@-nissions, singularly or collectively, constituted
violations of Texas Civil Practice and Remed@&ie § 98.002.
B.[l SECOND CAUSE OF ACTION—N GENCE
327.L1 Jane Doe incorporates g %Pl foregoing allegation.
328.L1 Asauser onits e, Facebook owed a duty to Jane Doe to warn her of the known
dangers of grooming and rec@went on Facebook by sex traffickers.
329.01 The danger sex traffickers posed to users such as Jane Doe was known to Facebook.
330.0] Facébg@( failed to exercise this duty and was negligent in one or more of the following,
Q\Q@)
non-exclusive @ulars:
$
\5 a.l] Failure to warn of the dangers of grooming;

b.U Failure to warn of the dangers of recruitment;

c.lJ Failure to implement awareness campaigns or safeguards to ensure that users,
including minors, were aware of sex traffickers using its website;
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d.Ll  Failure to implement any other meaningful procedure to ensure its users were
adequately warned of the dangers posed by sex traffickers;

e.l]  Failure to verify the identity and/or age of users’;

f.0 Failure to implement any safeguards to prevent adults from contacting minors
on Facebook;

gl Failure to report suspicious messages between a minor and ult user;
h.ll Failure to require accounts for minors to be linked to %%Qof adults;

1. Failing to deprive known criminals from having ac@ﬁts on Facebook;

j.L Failure to exercise ordinary care as a reasona@%tudent person would have
done under the same or similar c1rcumstances
/7@
331.[0 Facebook’s failure to publish self-produced W@{Qgs about the occurrence of sex
O

g

trafficking by its users directly harms people it has a duty t@)tect.
332.[] Facebook’s failure to publish self- prod@ warnings about the signs, indicia, flags, or

key phrases used in its users’ sex trafficking trade @ y harms children it has a duty to protect.

Q>

333.[1 Facebook’s duty could have b@ansﬁed through warnings posted on users’ feeds, e-

mails to accounts run by users under the a@ of 18, and/or through informing authorities of what it

knew about red-flag activities and & %es between users.

334.[1 Each of Faceboo@mgﬁgent acts and omissions, singularly or collectively, constituted

negligence and proximately@ed legal injuries to Jane Doe.
7
C.[l  'THIRD CA113$QXCTION—NEGLIGENT UNDERTAKING
335.L0 ] @oe incorporates each foregoing allegation.
336.%@&%001{ undertook to warn users about and to screen for illegal conduct on its

platforms@ause it knew or should have known such actions were necessary to protect Jane Doe

and other vulnerable users.
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337.1 Among other acts, Facebook failed to exercise reasonable care in warning Jane Doe
about sex trafficking recruitment on its platforms, in screening and identifying sex traffickers on its
Platforms, and in identifying and reporting Jane Doe’s Instagram friend.

338.L1 Jane Doe relied on Facebook to warn her about sex trafficking and t@ identify and

S\

report sex traffickers. @
C
)
339.L1 Facebook’s negligent performance in warning Jane Doe and idg&gging sex traffickers

increased Jane Doe’s risk of harm. ﬂ&
o@
340.L1 Facebook’s negligent undertaking proximately causec@e Does harm.
>

/_7\
D.[J FOURTH CAUSE OF ACTION—STRICT PRODUCTS ]@@ILITY WARNING/MARKETING

DEFECTS <>’
$
341.L0 Jane Doe incorporates each foregoing a@n.

342.[1 Facebook identifies Instagram as a @t in its 10-K filings.

343.1 Facebook founder and CEO M /\Zuckerburg refers to Facebook as a product in
congtressional testimony. %

344.1 As the design, formu@@ constructor, rebuilder, and producer of Instagram,

o @)
Facebook is a manufacturer of thgram product as defined in Texas Civil Practice and Remedies

Code 82.003(4). As a manufacturer, Facebook is responsible for the defective and unreasonably

Q)
characteristics in its Inst product.
)
345.01 Insta was marketed in a manner that renders Instagram unreasonably dangerous.

Specifically, Ins@i@%ﬁn was marketed to children under the age of 18, without providing adequate
warnings @@@ instructions regarding the dangers of “grooming” and human trafficking on
Instagram. These dangerous warning and marketing defects were both the direct and producing cause
of Jane Doe’s trafficking, her sexual exploitation, and Jane Doe’s injuries and damages.

346.[1 These defects existed at the time Jane Doe used Facebook’s Instagram product and
were not the result of any alteration by Jane Doe.
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347.[0 Facebook originally designed, manufactured, and placed into the stream of commerce
its Instagram product. At the time Jane Doe used the Instagram product, Facebook was in the business

of designing, manufacturing, and placing into the stream of commerce social media products, such as

Instagram.
E.[l FirTH CAUSE OF ACTION—GROSS NEGLIGENCE @)&
(@
N
348.[1 Jane Doe incorporates each foregoing allegation. @
o\&j

349.[0 Facebook’s acts and omissions constitute gross negligen

o

/@?%

350.L1 Viewed objectively from the standpoint of Facebo t the time of the incident,
@
Facebook’s acts and omissions involved an extreme degree of Of considering the probability and
5

magnitude of the potential harm to Jane Doe. §

351.L0 As a result of Facebook’s gross neglect,{%g/ne Doe was exposed to and did sustain
serious injury. Q@

»
352.[1 Facebook’s gross negligence @% and proximately caused Jane Doe’s injuries.
353.L1 Exemplary damages are wafrpnted for Facebook’s gross negligence.
@
CAUSES OF ACTIQN AGAINST THE BACKPAGE DEFENDANTS

A.l1  FIRST CAUSE OF ACTIO@- CPRC 98

354.L1 Jane Doe inc@%ates each foregoing allegation.

/ . . . .
355.1 The Bac@e Defendants’ acts, omissions, and commissions, taken separately and/or
o P

together outlined a@% constitute a violation of Texas Civil Practice and Remedies Code § 98.002.

Y
D
Specifically, Tl@ ackpage Defendants had a duty not to knowingly benefit from trafficking of
Q

petsons, i@ing}ane Doe.

356.L1 At all relevant times, The Backpage Defendants breached this duty by knowingly
participating in the facilitation of trafficking minors, including Jane Doe, by acts and omissions

including, but not limited to:
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a.l]

b.L!

c.l]

d.r]

e.l]

f.[]

ol

Accepting advertising fees from the Backpage website from human traffickers,
including Jane Doe’s trafficker, despite actual and/or constructive knowledge
that those advertisements were for illegal human trafficking, prostitution,
and/or sexual exploitation of minors;

Designing and implementing the Strip Term from Ad Filter to automatically

sanitize advertisements intended to promote human trafficking, prostitution,

and/or the sexual exploitation of minors in an effort to maxié? advertising

revenue, customer satisfaction, and avoid law enforcemen@cdon of illegal
)

acts; @

Designing and implementing, in order to maxi é@% revenue, a manual
moderation system intended to sanitize posted Q%t%nt advertising human
trafficking, prostitution, and/or the sexual explot 4fion of minots to give those
ads the appearance of promoting legal escoft sgrvices as opposed to illegal
services; e
2

=

@

advertisements promoting human king, prostitution, and/or sexual
exploitation of minors instead (%%oving those advertisements from the
Backpage website or reporting se advertisements to the proper law
enforcement officers;

Implementing a corporate policy t;@naximize revenue of sanitizing

Knowingly implementing %rporate policy in order to maximize profit from
the adult section of th kpage website that discouraged moderators and
employees of Backpage from contacting the authorities and/or advocacy
groups when adv&ements on the Backpage website clearly promoted
human trafﬁckin@p ostitution, and/or sexual exploitation of minors;

Knowingly <>%§%ging to pull down advertisements (after Backpage had
internally@ ized the ad either manually or with the use of the Strip Term
ter) that clearly demonstrated minors were being exploited and

from A
trafﬁ@\ or sex; and
Q)

Knowingly refusing to pull down advertisements after reports and/or

%%)fhplaints that the advertisement was being used to exploit a minor.
N0,

357.001 T C@ackpage Defendants received substantial financial benefits as a result of these

acts and/or c@ion& Moreover, the Backpage Defendants received a direct financial benefit of the

advertising}@e paid by Jane Doe’s trafficker on the Backpage website, sexually exploiting Jane Doe

while she was a minor. These acts, omissions, and/or commissions wete the producing, but for, and

proximate cause of Jane Doe’s injuries and damages. Therefore, the Backpage Defendants are in

violation of Texas Civil Practice and Remedies Code § 98.002.
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B.[l  SECOND CAUSE OF ACTION—NEGLIGENCE

358.L1 Jane Doe incorporates each foregoing allegation.

359.00 The Backpage Defendants had a duty of care to operate the Backpage website in a
manner that did not sexually exploit minor children, including Jane Doe. Moreover, the Backpage

Defendants had a duty of care to take reasonable steps to protect the foreseeal@rvivors of the

(e

)
danger created by their acts and omissions, including the danger created by tkg%lr online marketplace
<O
for sex trafficking and their actions in perpetuating that marketplace by heﬁk@g sex traffickers sanitize

NS
ads to avoid law enforcement detection and post their ads. @
/‘7

2
360.] The Backpage Defendants breached the foregoin%g@ties because they knew, or should
5
have known, that adults working as sex traffickers were usi@%r website to post advertisements of
@5

minor children for sex, including such advertisements of Jane Doe. Despite this knowledge, the
Backpage Defendants took no steps to protect tho@ldten, including Jane Doe.
| . (o
361.L0 As a direct and proximate @3@ of the Backpage Defendants’ wrongful acts and

N

omissions, Jane Doe suffered, and continu€s)to suffer, severe injuries and damages including, but not
> > b g g’

limited to: 0\@9
a.l Past and @re conscious physical pain and mental anguish;

b.[l  Past @umre medical expenses, including the expenses that in reasonable
P @n ity will be incurred in the future; and

c.lJ X @%St and future pain and suffering.

~

=)

C.[l THIRD (A OF ACTION—GROSS NEGLIGENCE

362.@ne Doe incorporates each foregoing allegation.

363.T Jane Doe will show that the acts and/or omissions of the Backpage Defendants
constitute gross negligence. The Backpage Defendants acted with willful, wanton disregard, both
before and at the time of the incidents in question, given the extreme degree of risk of potential harm

to Jane Doe and others, of which the Backpage Defendants were aware. Despite this knowledge, the
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Backpage Defendants proceeded with the acts and omissions described above with conscious
indifference to the rights, safety, or welfare of others, including Jane Doe. Accordingly, Jane Doe seeks
an award of exemplary damages against the Backpage Defendants.

D.[1 FOURTH CAUSE OF ACTION—AIDING AND ABETTING
364.L1 Jane Doe incorporates each foregoing allegation. @}

(e

N
365.L1 By the course of conduct, acts, and omissions alleged herein, the%aékpage Defendants
O

intentionally aided and abetted, by assisting and participating with, and/l?iéassisting or encouraging

N
each other, as well as the other Defendants, to commit the tortious r@—includmg, but not limited
@

=

to, violation of Texas Civil Practice & Remedies Code § 98 8%7@ negligence, outrage, and gross

&

negligence. Q&C@

366.1 By the course of conduct, acts, and omis &é alleged herein, the Backpage Defendants

also intentionally aided and abetted, by assisting an@%icipating with and by assisting or encouraging
: RN, .

each other, as well as Jane Doe’s trafficker, in @ommltment of the tortious acts between themselves

N

and along with each other Defendant. ©)
367.L1 With respect to assis '@r encouraging, the Backpage Defendants’ tortious acts, when
viewed individually and separat@art from each other and the other Defendants and Jane Doe’s

trafficker, were a breach of d@o Jane Doe and a substantial factor in causing the tortious activity

~Q
alleged herein. \Q)
N
368.0 Moo@}zer, each of the Backpage Defendants (a) had knowledge that each member of
N
the Backpage ndants and Jane Doe’s trafficker’s conduct constituted a tort; (b) had the intent to
assist the @r Backpage Defendants and Jane Doe’s trafficker in committing a tort; (c) gave the other

Backpage Defendants and Jane Doe’s trafficker assistance or encouragement; and (d) assistance by

the Backpage Defendants and Jane Doe trafficker’s torts were substantial factors in causing the tort.
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369.1 With respect to assisting and participating, Jane Doe’s trafficker’s tortious result (a)
the Backpage Defendants provided substantial assistance to Jane Doe’s trafficker and the other
Defendants in accomplishing the tortious result; (b) the Backpage Defendants’ own conduct, separate
from Jane Doe’s trafficker and the other Defendants’ conduct, was a breach of duty t@e Doe; and
(c) the Backpage Defendants’ participation was a substantial factor in causing the @ous result.

370.L1 Jane Doe, therefore, seecks damages and remedies against %@of the Backpage

o\&j
Defendants individually for the aiding and abetting alleged herein. As ai/&%xand—abettors, all of the

Backpage Defendants are jointly and severally responsible with o@nother for the injuries and
/-7
2

N

C

damages suffered by Jane Doe.

/8

E.[l FIFTH CAUSE OF ACTION—CIVIL CONSPIRACY §>
371.L0 Jane Doe incorporates each foregoing allegation.

372.0 Each of the Backpage Defendan@ered into a civil conspiracy with the other

SN

Defendants herein. The acts of this conspira%ﬁgrly demonstrate that the result was to accomplish

an unlawful purpose by unlawful means, iné%ding, but not limited to, promoting and assisting human

traffickers in promoting sexual exp&&&f@% of minors, including Jane Doe. The Backpage Defendants

had a meeting of the minds on t@bject of the conspiracy and its course of action, and at least one

or more of the Backpage Def@nts, as alleged herein, committed at least one or more unlawful, over
7

acts to further the objxt@course of action of the conspiracy.

373.00 ]agl{\ig%@\e suffered injury and damages as a direct and proximate result of the wrongful
act. The civil c@s iracy alleged herein, and the individual predicate misconduct, wrongful acts, and
omissions§@ged, were a direct, producing, and proximate cause of the injuries and damages to Jane
Doe. The civil conspiracy alleged herein, and the individual predicate misconduct, wrongful acts, and
omissions alleged, were moreover a substantial factor in bringing about the injury and damages to Jane

Doe. Without such civil conspiracy alleged herein, and the individual predicate misconduct, wrongful
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acts, and omissions alleged, the injury and damages would not have occurred. Moreover, a person of

ordinary intelligence in the Backpage Defendants’ position would have foreseen that the damages

alleged herein might result from the civil conspiracy alleged herein, and the individual predicate

misconduct, wrongful acts, and omissions alleged.

N

374.0 The damages and remedies sought by Jane Doe for the civil cons @ alleged herein,
e

)
and the individual predicate misconduct, wrongful acts, and omissions allegedjinclude the following:

a.l]
b.L!
c.[]
d.r

e.l]

f.[]

h.[]
1.l

.0

2
o U
&
actual damages; RN
-9
\S
direct damages; @
@
consequential damages; é
O/
exemplary damages; §©>
that a constructive trust be placeé@)n proceeds, funds, property, or anything
else of value obtained by, or as@esult of, the civil conspiracy;
o
equitable remedy of disgofgement—that all profits of the Defendants from
the misconduct be disg & in favor of the Plaintiff;
that the Court gra receivership and appoint a receiver to inventory all
proceeds, funds erty, or anything else of value obtained by or as a result
of the conspn: Q? trace any funds, and administer a trust (constructive or
otherwise) benefit of the Plaintiff;
reasonabl@d equitable attorneys’ fees;
prej@vent and post-judgment interest;
(4
&gﬂ{pt costs; and
CO

that the Plaintiff be awarded and granted all other and further relief to which

(i%\ she may be justly entitled.

37 co-conspirators, the Backpage Defendants are jointly and severally with one

another responsible for the injuries and damages suffered by Jane Doe.

F.[ FIFTH CAUSE OF ACTION—FRAUD

376.L1 Jane Doe incorporates each foregoing allegation.
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377.L0 The Backpage Defendants intentionally misrepresented to Texans, including Jane
Doe, the general public, United States Senate, and law enforcement in Houston (1) its intent to work
law enforcement in connection with the trafficking and sexual exploitation of minors, including Jane
Doe, (2) the validity of the advertisements sanitized and then posted on the Back@e website as

advertisements for escorts—when the advertisements were really those exploiting 12@6, (3) its intent
4

)
and promise to the public, law enforcement, and organizations designed o combat the sexual

Y

exploitation and sexual assault of minors, including Jane Doe, to act as }?ﬁ%@‘sheriﬂ’ > of the internet

and, (4) its intent to act only as a “poster” of content, instead of an a@ participant in manipulating
C

&
@
Q

ads through the Strip Term from Ad Filter and being a moder ﬁo give advertisements exploiting

,
@)
minors the facade of lawfulness. §>
@5
378.L1 The Backpage Defendants were aware <a\<ty/the statements made to law enforcement
in Houston, Texans, human trafficking organizaﬁo@d the United States Senate were false and/or
0y

‘0

intentionally omitted to disclose the fact th Backpage Defendants were actively engaging in
conduct to facade advertisements exploitin@%nnors, including Jane Doe, as advertisements for escorts.
These representations include, but %&@%ﬁmited to, (a) the Backpage Defendants are merely “host”
of third party content—not ac@ participants in concealing the sexual exploitation of minors,
including Jane Doe, (b) the age Defendants intended to work with law enforcement, including
the Houston police d%g\{;%ent and Harris County Sheriff’s Office, to stop the sexual exploitation of
minors, and (c) the é}%page Defendants did not intend to use the Backpage website as a marketplace
to profit from €he sexual exploitation and sexual assault of minors, including Jane Doe. Further and
in the alte@ive, the Backpage Defendants made the misrepresentations and omissions recklessly,
without any knowledge of the truth.

379.0 Law Enforcementin Harris County and Houston reasonably relied upon the Backpage

Defendants’ representations to their detriment and therefore were prevented from identifying Jane
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Doe, and other minors, on the Backpage website as a minor being exploited for sex by her trafficker.
Jane Doe has suffered severe damages and injuries as a result of the Backpage Defendants’ fraud upon
the public and law enforcement.

380.L1 The Backpage Defendants’ actions alleged herein, by and through the co%rse of action,

conduct, acts, and omissions alleged, were a direct, producing, and proximate @ of injury and
(@

)
damages to Jane Doe. Such breach was a substantial factor in bringing about iitjury and damages that

o \&Q

would not have occurred. Moreover, a person of ordinary intelligence w; have foreseen that the
o

injury and damages alleged herein might result from the tortious inter@nce alleged herein. Damages
/‘7

=2
and remedies sought by Plaintiff for fraud committed by the tm@@clude the following:

a.[] actual damages;
b.[] direct damages;

c.ll  incidental and consequend@@aages;
»

d.[] unjust enrichment dar@@@,

e.l] that a constructive %ﬁ be imposed on the Backpage Defendants and that the
Court sequester _hold any benefits or money wrongfully received by the
Defendant f%beneﬁt of the Plaintiff. Moreover, Plaintiff prays that any
and all mo 5}:‘ e Backpage Defendants received in furtherance of this fraud
be traced(and that all ill-gotten gains by the Backpage Defendants be placed
ina cor%\tructive trust;

f.0 mer@nguisb and emotional distress damages;
(4

)
gLl “reasonable and necessary attorneys’ fees that are equitable and just;

o>
N .
1&%@ prejudgment and post-judgment interest;
©@>] court costs; and
\B j.L that Plaintiff be awarded and granted all other and further relief to which she
may be justly entitled.
CAUSES OF ACTION AGAINST SIESTA INN
A.[1  FIRST CAUSE OF ACTION—TCPRC § 98.002

381.L0 Jane Doe incorporates each foregoing allegation.
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382.0 Siesta

Inn’s acts, omissions, and commissions, taken separately and/or together
b b bl bl

outlined above constitute a violation of Texas Civil Practice and Remedies Code § 98.002. Specifically,

Siesta Inn had a duty not to knowingly benefit from trafficking of persons, including Jane Doe. At all

relevant times, Siesta Inn breached this duty by knowingly participating in the facilitatiog of trafficking

minors, including Jane Doe, by acts and omissions, including, but not limited to: \@@
y

a.l]

b.L!

c.lJ

d.r]

e.l]

f.[]

%%@
Sl

h.[]

Document ID: 0.7.2270.6687-000003

)
Profit from renting rooms to those looking to sexuallzexploit Jane Doe and
other minors; S )

&

. @ .
Increased profit margins due to lower op %@n costs by refusing to

implement proper training of Siesta Inn em es and managers regarding
the signs of human trafficking and the sexuqﬂ“@xploitation of minors;

c

)

Increased profit margins due to lowerﬁration costs by refusing to install
proper security devices in the Siesta Infi’s4bbby, hallways, and parking lots that
would help (a) deter human traf@ and the sexual exploitation of minors
and (b) be used to identify potential human trafficking and the sexual
exploitation of minors and ale §ﬁe proper authorities and/or intervene in an
approptiate way; &

Increased profit mar@de to lower operation costs by refusing to install

adequate lighting anég) urity cameras to monitor ingress and egress of human
traffickers and sus us males looking to sexually exploit minors on the

Siesta Inn’s prop@y

O
Increased p@@% margins due to lower operation costs by refusing to hire
qua]iﬁe @ ity officers who would actively combat human trafficking and
the sex explo1tat10n of minors;

Inc \l proﬁt margins due to lower operation costs by refusing to
ment proper security measures to prevent the sexual exploitation of
i@nors at the Siesta Inn properties;

Increased profit margins as a result of continued customer loyalty by child
molesters and johns who sought to sexually exploit minors, including Jane
Doe, due to Siesta Inn’s lack of measures against the sexual exploitation of
minors and human trafficking. This customer loyalty lead to continued alcohol,
food, and room sales;

Benefit of avoiding law enforcement officials and spending the time to address
and propertly solve human trafficking and the sexual exploitation of minors on
Siesta Inn’s premises. This prevented Siesta Inn from having to spend time
and money filling out all proper and necessary law enforcement reports and
information, as well as responding to proper and necessary subpoena requests;
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1.l Benefit by avoiding criminal liability by corporations and/otr employees who
failed to report child abuse—which is a violation of the Texas Penal Code;

.0 Increased profit margins as a result of presenting a more “marketable brand”
to child molesters and johns looking to exploit minors by being known as
hotels with “underage girls”—which in turn leads to higher alcohol, food, and
room sales when these child molesters and johns visit Siesta Inn properties;

and Q
@

k.l Increased profit margins by knowingly catering to the ne \/%f a criminal sub-
culture that is looking for locations that will not actively enforce laws against
human trafficking and the sexual exploitation of minofs pr take active security
measures to prevent human trafficking and the se exploitation of minors

on their property. 0@
383.01 Siesta Inn has received financial benefits as a result %@:se acts and/or omissions by
@
continuing to turn a blind eye to human trafficking and the é%y)al exploitation of minors to keep
security and operating costs low while maintaining the 1@5@‘((/) the segment of their customer base
that seek to exploit minors, including Jane Doe. M%g%ver, Siesta Inn directly benefited from the
sexual exploitation and trafficking of Jane Doecqéo%%\numerous occasions by receiving payment for
)
rooms Jane Doe was caused by any mean@nt at Siesta Inn’s property. These acts, omissions,
and/or commissions alleged in this plea@g were the producing, but for, and proximate cause of Jane

o @)
Doe’s injuries and damages. There@&esta Inn is in violation of Texas Civil Practice and Remedies

Code § 98.002. %
or
B.[| SECOND CAUSE 6}1@ ION—NEGLIGENCE
N

384.01] ]aneo%§5i;corporates each foregoing allegation.

385.01 %@Eﬂn had a duty of care to operate each of their hotels in a manner that did not
endanger children, including Jane Doe. Moreover, Siesta Inn had a duty of care to take
reasonable steps to protect the foreseeable survivors of the danger created by their acts and omissions,

including the danger created by Siesta Inn of human trafficking and sexual exploitation of minors due

to Siesta Inn’s fostering an environment that encouraged this behavior.
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386.L1 Siesta Inn breached the foregoing duties because they knew, or should have known,
that adults working as sex traffickers were causing by any means minors, including Jane Doe, to be
sexually exploited and trafficked at Siesta Inn’s property on a repeated basis. Despite this knowledge,
Siesta Inn accepted the unspoken financial benefit mentioned above by allowing hu@ trafficking
and the sexual exploitation of minors to occur at their hotels and failed to take q@nable steps to

(
N

protect children being trafficked or exploited, including Jane Doe. 82
Y

387.1 As adirect and proximate result of Siesta Inn’s wrongful aﬁ@nd omissions, Jane Doe

suffered, and continues to suffer, severe injuries and damages, includ@ but not limited to:
@

=

. . @ .
a.ll  Past and future conscious physical pain aﬁnental anguish;
5

b.Ll  Past and future medical expenses, i @ng the expenses that in reasonable
probability will be incurred in th@e; and

c.lJ Past and future pain and suff@

NS
C.1 THIRD CAUSE OF ACTION—COMMON &@ AIDING AND ABETTING
0

J
388.L1 Jane Doe incorporates each (§ming allegation.
389.0 By the course of conduc@acts, and omissions alleged herein, Siesta Inn intentionally
aided and abetted, by assisting and icipating with, and by assisting or encouraging each other, as
well as the other Defendants, t%commit the tortious result—including, but not limited to, violation

of Texas Civil Practice & &&dies Code § 98.002, negligence, outrage, and gross negligence.
W)

390.L1 By th%@ourse of conduct, acts, and omissions alleged herein, Siesta Inn also
‘Y

=)

intentionally aid Q%fgl abetted by assisting and participating with and by assisting or encouraging each
other, as w @me Doe’s trafficker, in the commitment of the tortious acts between themselves and
each other Defendant.

391.[0 With respect to assisting or encouraging, the tortious acts of Siesta Inn, when viewed

individually and separate apart from each other and the other Defendants, and Jane Doe’s trafficker
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were a breach of duty to Jane Doe and a substantial factor in causing the tortious activity alleged
herein.
392.[1 Moreover, Siesta Inn (a) had knowledge that the actions of Jane Doe’s trafficker and

the johns who sexually assaulted Jane Doe at Siesta Inn’s properties constituted a crime and a tort, (b)

&

had the intent to assist the other Defendants and Jane Doe’s trafficker in commitdm@ort by allowing
C

)
such conduct to go unchecked at Siesta Inn’s properties and intentionally creating an atmosphere

o \&Q

conducive to sexual assault and sexual exploitation of Jane Doe and othet'minors, (c) gave the other
"

NS
Defendants and Jane Doe’s trafficker assistance or encouragement,@ (d) the assistance by Siesta
C

>
@ . . .
Inn of Jane Doe trafficker’s torts, as well as the other Defendan@;@as a substantial factor in causing

the tort. @p\\@b

~

393.[0 With respect to assisting and participati %ne Doe’s trafficker’s, as well as the other
Defendants’, tortious result (a) Siesta Inn provided@%%g@tantial assistance to Jane Doe’s trafficker and
the other Defendants in accomplishing the to@g&rewlt, (b) Siesta Inn’s own conduct, separate from
Jane Doe’s trafficker and the other Defen@lts’ conduct, was a breach of duty to Jane Doe, and (c)
Siesta Inn’s participation was a sub@l factor in causing the tortious result.

394.L1 Jane Doe, therefc@seeks damages and remedies against Siesta Inn for the aiding and
abetting alleged herein. As ;—and—abettors, Siesta Inn is jointly and severally responsible with all
other Defendants for % "/]uries and damages suffered by Jane Doe.

SO
o \(J}u JOINT & SEVERAL LIABILITY
395.1@%h Defendant’s conduct violated Texas Civil Practice & Remedies Code § 98.005.

Therefore;each Defendant is jointly and severally liable for the entire amount of damages awarded by

a jury in this case against any other Defendant under Texas Civil Practice & Remedies Code § 98.005.
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STATEMENT OF DAMAGES
396.L1 Jane Doe trusts the Court to evaluate the evidence and to propetly assess the damages
sustained.
397.[0 Texas Rule of Civil Procedure 47(c) requires Jane Doe to set forth the level of damages

sought. In compliance with this Rule, and only in compliance with this Rule, ]@oe states she
C

.
expects to seek monetary relief of $1,000,000 or more for the damages asserte}fgy -

« O
398.L1 Jane Doe reserves the right to increase or decrease the g}ﬁgunt she seeks based on
o@
additional discovery, evidence presented at trial, and/or the verdict © Court.

9
JURY DEMAND Oﬁ
,

399.L0 Jane Doe demands a trial by jury. &(@
PRAYER @

Wherefore, Jane Doe respectfully request&@ment against Defendants for actual damages
in excess of the minimum jurisdictional limits o Court, pre- and post-judgment interest as allowed

by law, costs of suit, attorney fees, and all &r relief, at law or in equity, to which she may be justly

&
O

@ ANNIE MCADAMS, PC

entitled.

Respectfully submitted,

By: /s/ Annie McAdams
NS

s ‘o Annie McAdams
@%\@ Texas Bar No. 24051014
Matthew S. Parmet
/@ Texas Bar No. 24069719

® 1150 Bissonnet
Houston, Texas 77005
phone 713 785 6262
fax 866 713 6141
annie@mcadamspc.com
matt@mcadamspc.com
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THE GALLAGHER LAW FIRM
Michael T. Gallagher

Texas Bar No. 07586000

Pamela McLemore

Texas Bar No. 24099711

Boyd Smith

Texas Bar No. 18638400

2905 Sackett Street &
Houston, Texas 77098 \@)
Phone 713 222 8080 @)
Fax 713222 0066 R
mike@gld-law.com 0\@9
pamm(@gld-law.com ﬂ&%

SICO HOELSCHER H@s LLP
David E. Harris (ﬁ@

Texas Bar No. 24 4 73

Louie J. Cook A7

Texas Bar N «”2? 1191
Jeffrey l—@-ter
Texas B . 24061614
802 N%@ancahua, Ste. 900
Cot hristi, Texas 98401
I@@g 361 653 3300
361 653 3333
arris@shhlaw.com

© lcook@shhlaw.com
@ jrichter@shhlaw.com

o\&j
é@ Attorneys for Jane Doe

O
X

Q CERTIFICATE OF SERVICE

7

)
I certify that @he 26™ of April, 2019, a true and cotrect copy of the foregoing instrument

was served on opposing parties who have appeared herein.

&

@&@ /s/ David E. Harris

DAVID E. HARRIS
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CAUSE NO. 2018-82214

C
4¢h JUDICIAL DISTRICT

%
&

O N
AMENDED MOTION BY DEFENDANT FACEBOOK, Q@To Dismiss THE FIRST AMENDED
PETITION UNDER TEXAS RULE OF CIWiI. PROCEDURE RULE 91A

)
N
>

§Q ‘

JANE DOE, § IN THE DISTRICT COURT OF
§
Plaintiff, §
§
vs. § HARRIS COUNTY, TEXAS
S <
FACEBOOK, INC. d/b/a INSTAGRAM,  § \@
INC.; BACKPAGE.COM, LLC d/b/a § @
BACKPAGE; CARL FERRER; MICHAEL § .
LACEY; JAMES LARKIN; JOHN § o\@
BRUNST; and BABASAI INC., d/b/a § /&\%
SIESTA INN § &
S Q
Defendants. S
§
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Subject to and without waiving its previously filed Special Appearance to Contest Personal
Jurisdiction, Objection to Improper Venue and Motion to Dismiss for Improper Forum, and
Answer (“Special Appearance”), Defendant Facebook, Inc. files this Amended Motion to Dismiss

2

INTRODUCTION \()

Plaintiff Jane Doe’s claim against it under Texas Rule of Civil Procedure 91a.!

Plaintiff Jane Doe alleges that, when she was a minor, she was a v1§¢\{9m Cof rape and child
O
trafficking at the hands of assailants who allegedly posted and advertised Hﬁ%@n Instagram and on the

9D

website backpage.com, an online service that has been seized by the f«@a government in connection
@
with its widely reported use for child sex trafficking. Backpage% LLC, along with several of its
senior officers, are defendants in this lawsuit. Plaintiff also &%ed Facebook, alleging that she was
“trafficked through Instagram,” a social media platform thdt Facebook owns and operates. Plaintiff
alleges that her traffickers “used Instagram to psstjher] for sale to johns” and that “dates” were
“arranged through Instagram by her trafﬁckf:@&

The Petition does not allege any involvement by Facebook in the acts of violence that Plaintiff
allegedly suffered at the hands of ghésé unnamed traffickers and rapists. Plaintiffs claim against
Facebook turns entirely on the tion that Plaintiff’s traffickers “had access to her and sold her”
in part “through” posts to @%jook’s Instagram platform, which allows Instagram users to post
photos and exchange&@ages on their phones or other internet-connected devices. Essentially,
Plaintiff’s claim is t\<> }@k}acebook failed to monitor, block, remove, or warn about the traffickers’ posts,
“through” Wh/i@ ey allegedly exploited her and exposed her to sexual abuse.

T@can be no doubt that human trafficking is an abhorrent practice, as is the use of online

1 Facebook has not been provided with Jane Doe’s real identity or any information suggesting that she has
access to funds. Accordingly, Facebook is willing to waive its right, should the Court grant this motion, to
any award of its legal fees under Texas Rule of Civil Procedure 91a.7.

2 The Amended Petition incorrectly alleges that Facebook does business as Instagram. Instagram is part of
the Facebook family of apps and operates out of Facebook’s product division.
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services to advertise children for sexual exploitation. Facebook employs and enforces community
standards policies, and also uses sophisticated technology, to prevent its broadly available platform
and messaging service from being used for this and other types of human harm.

But just as with other communications services such as email or texting apps, @e is no legal

basis for holding a carrier or platform liable on grounds that the service was used@ third party to
(@
. . . \7/
communicate harmful content generated by that third party—here, commuications geared toward

o \&Q

“provid[ing] . . . false promises” to Plaintiff and “advertising” Plaintiff to Q@d—be criminals. Among

NS
multiple other reasons (including a lack of causation or a legal duty), @\ claims are legally barred by
/‘7

Section 230 of the federal Communications Decency Act (“CD@,@AW U.S.C. § 230, which broadly
protects online platforms such as Facebook and Instagan§% 1 liability for third party content or
communications on the platform. As courts repeated @QZC held, Section 230 bars claims, such as
those alleged here, that on-line communications V@%eﬂandaﬂt’s platform or messaging service led

D
to some form of off-line harm. See GoDadd, Q/LLC v. Toups, 429 S.W.3d 752, 759 (Tex. App.—

Beaumont 2014, pet. denied) (reversing tfia) court’s denial of defendant’s motion to dismiss under
Rule 91a and holding that Section 2 g%ed plaintiffs’ claims); Doe v. MySpace, Inc., 528 F.3d 413, 418
(5th Cir. 2008) (affirming the t @ourt’s grant of dismissal on the pleadings). Because Plaintiffs’
claim against Facebook has sis in law, the Court should dismiss it under Rule 91a.
@ BACKGROUND
I, o | |

Plamuffg%\r@%e has asserted claims against Backpage, four senior Backpage executives, the
hotels at Whi/(:\@ e allegedly was victimized, and Facebook. Her First Amended Petition (the
“Amende@idon” or “FAP”) alleges only one claim against Facebook: a statutory claim under
section 98.002 of the Civil Practice and Remedies Code. FAP at 9 295-300. This motion addresses
only the claim against Facebook.

Plaintiff alleges that in 2017, when she was 14 years old (FAP 9 105), she was “coerced and

forced into a life of trafficking through traffickers who had access to her and sold her through social
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media.” Id. at§f 211-212. She alleges that an adult “Instagram friend” “coerced” her and “provided
[her] false promises of love and a better future.”” Id. at §9213-14. She alleges that her traffickers
“used Instagram to post [her] for sale” and to “arrange” “dates” with “johns looking to exploit minor
children.” Id. at § 216. She further alleges that she “was raped numerous times Whﬂe she was still a
minor” “as a result of allegedly being trafficked through Instagram.” Id. at § 218. @ly she alleges
that at some point after she was rescued, her mother reported her trafﬁckmog &%gégebook by posting
a message on the “Messenger” app for Instagram’s official Facebook pag@ at g 219.

Plaintiff’s claim against Facebook centers upon the trafﬁck@alleged use of Instagram to

/ﬁ

advertise and arrange the illicit “dates” at which she was assaulted ahd Facebook’s alleged failures to
prevent or “warn[| against” such use. She alleges tha@%book failed to implement certain
“safeguard” measures, such as taking various steps toﬁ\@n Instagram users about the dangers of
human trafficking or “requiring verification” of @e% identities, and that by allegedly failing to
implement such measures, Facebook know1r®c1htated and benefitted from her trafficking. Id. at
9 298. Subject to its Special Appearance, Fagebook has generally denied these allegations.

Plaintiff does not allege t @a@cebook had any advance knowledge that the traffickers
presented a risk to Plaintiff or@z other person. Nor does she allege that Facebook had any
involvement in the off- hne that she claims to have suffered.

CJ.‘?TANDARD FOR DISMISSAL UNDER RULE 91A
o)

Under Ruol%%/of the Texas Rules of Civil Procedure, “a party may move to dismiss a cause

of action on th¢ grounds that it has no basis in law or fact.” Tex. R. Civ. P. 91a.1. “A cause of action

has no ba@q law if the allegations, taken as true, together with inferences reasonably drawn from

them, do not entitle the claimant to the relief sought.” Id. Texas courts “accept as true the factual

3 While these new allegations in the Amended Petition seem to imply that the Instagram friend sent these
messages via the Instagram platform, the Petition nowhere expressly makes such an allegation. However,
this uncertainty in the pleadings is not material because CDA 230 would bar Plaintiff’s claim in any case.
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allegations in the pleadings to determine whether the cause of action has a basis in law or fact.” Guzder
v. Haynes & Boone, I.I.P, 01-13-00985-CV, 2015 WL 3423731, at *3 (Tex. App.—Houston [1st Dist.]
May 28, 2015, no pet.). A “cause of action has no basis in law under Rule 91a” where “the petition
alleges ... facts that, if true, bar recovery.” Guillory v. Seaton, I.LLC, 470 S.W.3d 237, 240 (Tex. App—
-Houston [1st Dist.] 2015, pet. denied). Dismissal under rule 91a is especially ap/ @}ate “when the
plaintiff’s own allegations, taken as true, trigger a clear legal bar to the plaintifﬁ%@;.” Reaves v. City

o\&j
of Corpus Christ, 518 S.:W.3d 594, 608 (Tex. App.—Corpus Christi 2017, nig pet.).

\S
ARGUMENT AND AUTHORITIES @

C
I Section 230 of the Communications Decency Act ba@f;@%intiff’s claim against
Facebook <>/
O

Even accepting the allegations in the Amended P@}@n as true, Plaintiff’s claim is barred as a
matter of law by Section 230 of the CDA. As both @ Beaumont Court of Appeals and the U.S.
o%*
Court of Appeals for the Fifth Circuit have rec%%q&ized, Section 230 applies—and early dismissal is
)
appropriate—where the plaintiff seeks to ir@abﬂity on an internet platform or messaging service
based on third-party content that appear@ on that platform or service and allegedly led to some form
o @)
of off-line harm to the plaintiff. G dy.com, 429 SW.3d at 759; MySpace, 528 F.3d at 418. The Court

should follow these precedent%ld dismiss Plaintiff’s claim against Facebook.

Q)
A. Section @%ﬂunizes interactive service providers from claims based on
third-& content
LoD ) . o .
Section 230@$f{v1des that “[n]o provider or user of an interactive computer service shall be
O
i
treated as the Py isher or speaker of any information provided by another information content

Q
provider,’@ “[n]o cause of action may be brought and no liability may be imposed under any State

or local law that is inconsistent with this section.” 47 U.S.C. § 230(c)(1), (¢)(3). Section 230 applies
“without regard to the nature of the content at issue,” GoDaddy.com, 429 S.W.3d at 759, and extends
“broad immunity ... to Web-based service providers for 4/ claims stemming from their publication
of information created by third parties.” MySpace, 528 F.3d at 418 (emphasis added).
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In particular, Section 230 immunizes internet social media platforms such as the one involved
here from liability for allegedly harmful third-party communications conveyed via those services. Id.
at 417 (Section 230 barred claims against MySpace); LaTzejira v. Facebook, Inc., 272 F. Supp. 3d 981,

995 (8.D. Tex. 2017) (Section 230 barred claims against Facebook); Fields v. Twitter, Inc., 200 F. Supp.

N

3d 964, 975 (N.D. Cal. 2016) (Section 230 barred claims against T'witter). Among reasons, courts
e

)
have recognized that imposing a duty to monitor customer posts and communications would have a

)
crippling effect on internet platforms. Zeran v. America Online, Inc., 129 F?@Z 333 (4th Cir. 1997).4

o

7)

Here, the sole factual connection between Plaintiff’s alleged @ies and Facebook is that the
@

traffickers allegedly advertised Plaintiff and arranged “dates” th@f@? posts that they created on the
Instagram platform. FAP 4 213-19. Itis settled law that @&g@hmg [Plaintiff] to assert any cause of
action against [Facebook] for publishing content crea@@ a third party, or for refusing to remove
content created by a third party would be squarely @sistent with [S]ection 230.” GoDaddy.con, 429
S.W.3d at 758 (emphasis added). In short, \@Qhe plaintiff’s claim depends on the assertion that
the online service was used as an “intermediar[y]” for “other parties’ potentially injurious messages,”
Section 230 bars the claim. Zeran, %@@d at 330-31.

B. Plaintiff’s claim\meets all of the elements for Section 230 immunity

Plaintiff’s claim meet@ the elements of Section 230 and accordingly is barred. Dismissal

(4
under Section 230 is argpe{zted when (1) the defendant is a “provider ... of an interactive computer

ntly contains a limited exception, not applicable here, for certain sex-trafficking claims
specific federal statutes. On April 11, 2018, the President signed into law the Allow States
And Vic To Fight Online Sex Trafficking Act Of 2017 (“FOSTA”), Pub. L. 115-164, Apr. 11, 2018,
132 Stat=1254. Among other reforms, FOSTA (1) created a new federal civil cause of action against
operators of interactive computer services who intentionally “promote or facilitate the prostitution of
another person”, 7. at § 6 (codified at 18 U.S.C. § 2421 A), and (2) amended Section 230 to create a discrete
exception for federal civil claims brought under 47 U.S.C. § 1591 and § 1595 (which together provide a
federal civil cause of action against knowing and reckless participants in sex trafficking), /. at § 4 (codified
at 47 U.S.C. § 230(e)(5)). In this case, Plaintiff has chosen not to plead a claim under 18 U.S.C. § 2421(A),
or 18 US.C. § 1595, or any other federal statute, presumably to avoid removal. FAP 9 295-300.
Accordingly, the FOSTA amendments do not apply, and the normal Section 230 analysis applies to
Plaintiff’s claim against Facebook.
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service”; (2) the allegedly harmful content at issue was “provided by another information content
provider”; and (3) the claim seeks to hold the defendant liable as a “publisher or speaker” of that
content under a state-law cause of action. Davis v. Motiva Enterprises, L.1..C., No. 09-14-00434-CV,

2015 WL 1535694, at *2 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied) (quoting Bgmw v. Yahoo!,

Ine., 570 F.3d 1096, 1100-01 (9th Cir. 2009)). Each element is met here. @
;
)
First, Facebook is a “provider ... of an interactive computer service.” An “interactive
)
computer service” means “any information service, system, or access sofs provider that provides

or enables computer access by multiple users to a computer server.” @SC. § 230(f)(2). Instagram
@
meets this definition because its users access its servers to share ir@@uadon on its platform. Lal7jira,
272 F. Supp. 3d at 993; Coben v. Facebook, Inc., 252 F. Supp.@, 156 n.10 (E.D.N.Y. 2017); see also
MySpace, 528 F.3d at 420-22 (“social networking” site @@1 “interactive computer service[e]” under
Section 230). Section 230 also fully applies to 1 %t services, such as email messaging services,
where the interactive computer service sewe@g? intermediary for third party communications. See
generally Zeran, 129 F.3d at 331 (immuniffcovers “any cause of action that would make service
providers liable for information ori@gi\g with a third-party user of the service”); MySpace, 528 F.3d
at 420-22 (“interactive computeice” includes social networking site on which “any ... user can
contact any other ... user t internal email and/or instant messaging”); Frelds, 200 F. Supp. 3d
at 975 (“private natur&@%essaging app does not remove claim from Section 230(c)(1) immunity);
Beyond Sys., Inc. v.o@}}%m Inc., 422 F. Supp. 2d 523, 536 (D. Md. 20006) (Section 230 barred claims
based on web /@\@many’s transmission of “allegedly offensive e-mails”). Plaintiff does not allege that
she had ar@ntact with Facebook other than through Instagram’s interactive computer service.
Second, the allegedly harmful content—consisting entirely of content allegedly posted on

Instagram by the traffickers—was “provided by another information content provider.”” An

“information content provider” is a person or entity “that is responsible, in whole or in part, for the
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creation or development of information provided through the Internet or any other interactive
computer service.” 47 US.C. §230(f)(3). The term “development” “refer[s] not merely to
augmenting the content generally, but to materially contributing to its alleged unlawfulness.” Fair

Hous. Conncil of San Fernando 1 alley v. Roommates.com, I.1.C, 521 F.3d 1157, 1167—68 (9th,Cir. 2008).

&

Accepting Plaintiff’s allegations as true, the allegedly harmful content at i@ere consisted
4
)
of posts that the traffickers created and posted via Instagram’s online platferm. FAP 99 214-19.
Y

Plaintiff does not (and could not) allege that Facebook created or deve@ any of the traffickers’

posts or altered or contributed to those posts in any way, let a@ in a way that “materially
@
contribut[ed] to [theit] alleged unlawfulness.” See Roommates.com, ; : F.3d 1127-68.
The fact that Facebook is a “for-profit” social media gg%rm does not change the applicability
of Section 230 because there is no “for-profit exceptu@ § 230’s broad grant of immunity.” M.A.
ex rel. P.K. v. VVillage 1 oice Media Holdings, 1.L.C, S@E%Supp. 2d 1041, 1050 (E.D. Mo. 2011); accord
Roommates.com, 521 F.3d at 1161, 1174—75@2&6’8 receipt of revenue from “advertisers and

subscribers” did not affect immunity).>  ©)
Nor does the use of “neutra 7

—such as those that filter or arrange third-party content—
equate with “creat[ing]” or “de\@)[ing]” information posted by third parties. Roommates.com, 521
F.3d at 1171-72; Carafano Z/{/)/&ZJ‘/?.L’O/%, Inc., 339 F.3d 1119, 1124 (9th Cir. 2003). In this regard,
the allegations about C(%gb%ok starkly contrast with the allegations against the Backpage defendants,

who are alleged tq, }@% actively curated, “manipulat[ed],” and “systematically edit[ed]” advertisements

for child prosfitutes posted on the Backpage.com site “to sanitize the content of innumerable

N

5> The petition points to Facebook’s advertising practices and profit motive, ostensibly to suggest that
Facebook was somehow complicit in “developing” the content that appears on its platform. See, e.g., FAP
99 1, 188-89, 298-299. Not only is this allegation far-fetched and unsupported—it is difficult to see how
Facebook, a free service that makes money through advertising, would benefit from allowing its site to be
used as a vehicle for child trafficking—but it does not support the conclusion that Facebook created or
developed any of the harmful communications at issue here.
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advertisements for illegal transactions.” See FAP 9 237-276, 324-25. See generally Roommates.com, 521
F.3d at 1167—68 (defendant website “developed” illegal content and thus was not immune under
Section 230 where the defendant “materially contribut[ed] to [the content’s] alleged unlawfulness”).
In addition, in contrast to the allegations that the backpage.com site was designed to fz%litate criminal
activity, Plaintiff does not dispute that Instagram is broadly available for public/ §ting and user-to-
user communications by Instagram users, or that the overwhelming majority Qifg\)gtent on Instagram
1s uncontroversial. RN

-9

N
Third, PlaintifPs claim seeks to hold Facebook liable as a “publisher or speaker” of third-
c

party content. Although the Amended Petition alleges hundrec@%@ new “jurisdictional facts” about
5
9
Facebook, the factual allegations about Facebook’s allege%@nection to this case are essentially
9,
unchanged. Facebook’s only alleged connection to &gogtiffs injuries is the allegation that the

traffickers used Instagram to advertise and arrange@s” with johns. FAP 9§ 213-18. These facts
N>

0
that Plaintiff asserts led to harm against h@/

messages or content created by Facebook.(Bssentially, Plaintiff’s claim seeks to hold Facebook liable

involve communications by the traffickers, not

for its alleged failure to monitor, blcg)%%@o} remove the posts “through” which her traffickers exploited
her and exposed her to sexual ab@

book cannot be liable on that basis, no matter under what legal theory

O

(4
the claims are pled. %@%se all of Plaintiff’s claims against Facebook “stem from [Facebook’s]

o
publication of the @sted content” and “its failure to remove the content,” allowing Plaintiff “to

Under Section 230,

assert any caus€ of action” against Facebook “would be squarely inconsistent with section 230.” See

GoDaddy.cons/429 S.\W.3d at 758; see also MySpace, 528 F.3d at 420 (“Section 230 specifically proscribes

23 <<

¢ The Amended Petition adds new allegations that “[t|he Instagram friend who coerced Jane Doe” “provided
[her] false promises of love and a better future,” but it does not state whether “the Instagram friend” sent
these messages to Plaintiff via Instagram, or if/how these “false promises” ate related to her injuries. FAP
99 213-14 However, this ambiguity in the pleadings is immaterial because, as explained in this motion,
Section 230 applies with equal force to such messages, See MySpace, 528 F.3d at 417-18; Zeran, 129 F.3d at
330-33.
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liability in such circumstances” where a plaintiff “attempts to hold [a provider of an interactive
computer service| liable for decisions relating to the monitoring, screening, and deletion of content
from its network—actions quintessentially related to a publishet’s role.” (citations omitted)); Roca Labs,
Inc. v. Consumer Opinion Corp., 140 F. Supp. 3d 1311, 1324 (M.D. Fla. 2015) (liability based on “the
effect of third parties’ posts would run afoul of Section 230 of the CDA”). Th/ea@&not, nor could
there be, any allegation that Facebook had any advance knowledge of, or z&é!é;;volvement in, the
alleged off-line physical violence against Plaintiff. Indeed, a/ of the allege?ﬁ@ 31pon which Plaintiff’s

claim against Facebook might be premised are the acts of third parﬂe@o published content of their
C

=

own creation to a neutral social media platform. Because Plair&’ theory of causation necessarily
depends on Instagram’s alleged role as the forum where g&%fﬁckers published their content or
Facebook’s failure to monitor or remove content pos@@y such third parties, CDA 230 precludes
Plaintiff’s claim. See, e.g., Igbomwa v. Facebook, Iﬂa,@%\f—ZOZZ 2018 WL 4907632, at *6 (N.D. Cal.
Oct. 9, 2018) (CDA 230 “covers not only cla@%at are based on conduct that is directly related to
the publication or removal or content but also claims where causation depends on the content itself.”);
Gonzalez v. Google, Inc., 282 F. Supp. @%@@0, 1165 (N.D. Cal. 2017) (where “Plaintiffs ‘rely on content
to establish causation,” CDA 23®rs their claims (quoting Cohen, 252 F. Supp. 3d at 157)).

In particular, Plainnot plead around Section 230 by recasting her claim in “failure to
warn” or “failure to sﬁg\aﬁard” terminology. FAP q9 189-90. Courts have consistently unmasked
and rejected suchoaéJg%ts to evade Section 230. “What matters” for Section 230 is not the “labell]”
placed on the (claim but “whether the cause of action inherently requires the court to treat the
defendant@he ‘publisher or speaker’ of content provided by another.” Barnes, 570 F.3d at 1101-03.
If “the duty” allegedly violated “derives from the defendant’s status or conduct as a ‘publisher or

2>

speaker,” that ends the analysis, and Section 230 “precludes liability.” Id. at 1102; see also GoDaddy.com,

429 S.W.3d at 759 (plaintiffs may not “circumvent [Section 230] by couching their claims as state law
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intentional torts”); MySpace, 528 F.3d at 419—20 (liability for failing to screen potential users was no
different from liability for publishing users’ content). Here, Plaintiff asserts, at most, a failure to police

content and/or usets on its site—but that precise claim has consistently been held as attempting to

hold the defendant liable as the “publisher” for purposes of the CDA. See id. at 420-21; Fields, 200 F.
&
Supp. 3d at 975. @

(e

)
For example, in MySpace the Fifth Circuit held that Section 230 bars “failure to safeguard” and
Y
\,,

“failure to warn” claims. The plaintiff alleged that MySpace “failed to impl/éi%nt basic safety measures

QO

to prevent sexual predators from communicating with minors on iteb site,” but the Court held
C

these allegations were “merely another way of claiming that M@ce was liable for publishing the
communications,” and that these allegations “sp[oke| to My %s role as a publisher of online third-
party-generated content.” 528 F.3d at 416-17, 420-21 @O :: plaintiffs’ claims were therefore “barred
by the CDA, notwithstanding [the plaintiffs’] assetfs %hat they only s[ought| to hold MySpace liable
for its failure to implement measures that wo@g%e prevented Julie Doe from communicating with
[the sexual predator].” Id. at 420; see also He@% v. Grindr, 1.LLC, 306 F. Supp. 3d 579, 591-92 (S.D.N.Y.
2018); McDonald v. 1.G Electronics U%&C%, 219 F. Supp. 3d 533, 539—40 (D. Md. 2010).

The approach in A@Spac@onsistent with how courts around the country have applied the
CDA. For example, courts ismissed under Section 230 claims alleging that individuals or groups
used Facebook, Twitt ,( d Google to communicate harmful messages that allegedly led to off-line
harm such as terrg)@\léj}gtacks or other violent acts. See, e.g., Pennie v. Twitter, Inc., 281 F. Supp. 3d 874,
888-92 (N .D. 2017) (applying Section 230 to dismiss claims alleging that use of online platforms
led to Da@pohce shootings); Coben, 252 F. Supp. 3d at 157-58 (same for terrorist attacks); accord
Force v. Facebook, Inc., 304 F. Supp. 3d 315, 319-25 (E.D.N.Y. 2018), appeal docketed, No. 18-397 (2d
Cir. Feb. 9, 2018); Klayman v. Zuckerberg, 753 F.3d 1354, 1360 (D.C. Cir. 2014); Gonzalez, 282 F. Supp.

3d at 1153-56; Fields v. Twitter, Inc., 217 F. Supp. 3d 1116, 1128-29 (N.D. Cal. 2010), aff'd on other
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grounds, 881 F.3d 739 (9th Cir. 2018); Fields, 200 F. Supp. 3d at 975.

Section 230 bars the claim here for the same reason: Plaintiff’s claim seeks to hold Facebook
liable based on its alleged failure “to take reasonable steps to mitigate the use of Facebook by human
traffickers,” FAP 9 203; its alleged failure to “warn[] against” certain third-party messz@due to their
content, 7. § 215; and its alleged failure to warn Plaintiff about certain users or cc@lt generated by

;
N\
certain users, 77, § 298. But section 230 protects Facebook from being heldggliggle for its [alleged]
O
\,,

failure to implement measures that would have prevented [Jane] Doe froﬁﬁ%@mmunicadng with” her

N
traffickers. See MySpace, 528 F.3d at 420. Because that is precisely W@Plaintiff’ s claim seeks to do,
C

the claim has no basis in law, and it is subject to dismissal u EORule 91a. See GoDaddy.com, 429

S.W.3d at 762." §©>

9
II. The Court should dismiss Plaintiff’s claim aga?@go% acebook with prejudice

The nature of Section 230 immunity med; %&fendants should not be subject to multiple

@
rounds of litigation where it is clear that 1mm@ would cover any new or alternative iteration of the

underlying legal theories. This case pres@s the very danger that Congress sought to prevent in

)

enacting Section 230: that platformg@ﬂng immeasurable amounts of third-party content would face

endless litigation based on that @tent—the “death by ten thousand duck-bites” about which the

Ninth Circuit warned in Rox.mm, 521 F.3d at 1174. The Coutrt should dismiss Plaintiff’s claim
(4

against Facebook With%\"/ dice. See GoDaddy.com, 429 S.W.3d at 753, 761 (reversing denial of Rule
N

Y
&

7 To the exfeént Plaintiff secks to impose liability on the theory that Facebook should have prohibited
tecnag&om communicating with adults in the absence of parental consent, any such theory is also
foreclosed by the First Amendment of the U.S. Constitution. See Brown v. Entertainment Merchants Ass’n, 564
U.S. 786, 795 n.3 (2011) (striking down state law prohibiting the sale or rental of violent video games to
minors without parental consent). So long as the regulated speech is otherwise protected, minors enjoy
full First Amendment rights. Id. at 794-95 & n.3. Accordingly, laws that would prohibit minors from
engaging in or being exposed to protected speech without their parents’ prior consent are “obviously an
infringement” on the free speech rights of young people and, absent some justification satisfying strict
scrutiny, “must be unconstitutional.” Id. at 795 n.3. Plaintiff may not recover on a claim that would require
this Court to “applly] a state rule of law” that would “impose invalid restrictions on [a litigant’s]
constitutional freedoms of speech and press. See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 265 (1964).
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91a motion on interlocutory appeal and finding that futile amendment of petition “would be contrary
to the policies set forth in the CDA”).
CONCLUSION

Subject to its Special Appearance, Facebook asks the Court to dismiss Plaintiff’ 3 claim against

S\

Facebook under Rule 91a. \@)
"
@
X
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Introduction: Three Take-Aways

Facebook relies upon Section 230 of the federal Communications
Decency Act of 1996 as the sole basis for its motion to dismiss Jane Doe’s

claims.! That motion should be denied for three overriding i%%ependent
reasons: @

The federal courts got this wrong. The majority @e federal courts,
o@ .
and subsequently the state courts, have ignored the @n meaning of Section
5
230’s language, mistakenly interpreted Congres@ﬁntent when enacting the

g

statute, and disregarded any plausible cor@b&rsense understanding of the

objectives Congress sought to achieve this Court is not required to follow

Q
these decisions, and it should not. §@
The 2018 amendments délonstrate that Congress does not want
@
Section 230 to immunize @érnet service providers from claims such as
those brought by Jan%@e. Section 230 was enacted in 1996, when the
. . Q . . .
internet was in an@@o onic state. Because the courts had misinterpreted
N/
Section 230, C@ress was forced to pass an amendment to the section in
2O
N

2018 to make'it clear that the section did not apply to human trafficking

O
claims.\b there was any real doubt that the courts had gotten the

1 A nearly identical copy of this response is being filed in a companion
case, No. 2018-69816.
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interpretation of Section 230 wrong in connection with human trafficking
claims, the amendment has made Congress’s intent unmistakable.
Without regard to the first two points, this Court is not obligated to

. .. . . (- .
follow the prior decisions broadly construing Section 230. Thg@%@ue raised
AN
by Facebook’s motion is, at its core, one of preemption. Butéé{ion 230 does
IS @)

not preempt Texas law with respect to human trafﬁck;ia@ claims, so it does

NS
not require this Court to follow the decisions of theﬁ@eral courts. There are
2
@

only three Texas appellate opinions dealing w@%ection 230 in Texas—all
three from the Beaumont court of appeal se decisions are not binding
precedent on this court. There has beg&“‘g guidance on the construction of
Section 230 from any of this C@@% superior courts. The Court will be
writing on a blank slate. é

%)

The Court, however, @%d not be standing alone. Even before the 2018
amendments, a growiré)umber of courts interpreted Section 230 based on
the text, not outd@g notions of Congress’s policy goals for the internet.
These courts P@g@ield that internet service providers were not immune from
claims sei@%? to hold them liable for their own conduct, claims such as
failure t@varn and negligent undertaking. Jane Doe seeks to hold Facebook

liable for its own conduct—for facilitating trafficking, failing to warn Jane
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Doe about trafficking, and negligently undertaking to protect Jane Doe from
harmful and abusive activity.

Standard of Review for 91a Motions

Rule 91a permits a party to “move to dismiss a cause of a@i@n on the
@
grounds that it has no basis in law or fact.” Tex. R. Civ. P. 9@)1. “A cause of
: . : : O .
action has no basis in law if the allegations, taken as;@le, together with
NS
inferences reasonably drawn from them, do not en@e the claimant to the
5
relief sought.” Id. In ruling on a motion to dggﬁa/fss under 91a, the Court
O
should take all the plaintiff’s allegations %iﬁle and consider whether her
petition contains “enough facts to stat@aim to relief that is plausible on
R
its face.” GoDaddy.com, LLC v. Teups, 429 S.W.3d 752, 754 (Tex. App.—
Beaumont 2014, pet. denied). é
L)

Facebook has mov%%&% dismiss Jane Doe’s claims on pure legal

grounds. The sole ques%i before the Court is whether Section 230 of the
O
federal Communi@@gls Decency Act of 1996—as recently amended in
N\

2018—complet@ immunizes internet service providersz against state

2O
N
statutory ar&ommon—law claims based on the providers’ roles in facilitating

$
human Qlb@fficking of minors.

2 Facebook contends it is an internet service provider. For the purposes
of this response, we will assume that to be the case.
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Argument and Authorities

I..) The Historical Context Explains Why Facebook’s Motion
Should Be Denied

Reviewing the history of litigation against internet service providers
N
shows why Facebook’s motion should be denied. That history&@ts in 1996,

)
when Congress, appalled by pornographic content on the ‘internet, enacted

O
&

the Communications Decency Act, including Section 230

Shortly thereafter, the Fourth Circuit issugg]j@its opinion in Zeran v.

é@

: : : % . .
America Online, Inc. 129 F.3d 327 (4th Cir. 1@3, which was a defamation
case against a service provider. Zeran he@hat Section 230 grants broad
immunity to internet service provide@%irom virtually all claims based on

@
harmful online content or condu@%r years, the vast majority of courts
followed Zeran’s approach. P@Qtiffs who sued internet service providers
©
almost always lost. é&

As time went on@%me cracks in the service providers’ armor began to
emerge. Some cou@—even some federal circuit courts—began to doubt the
soundness %&C}revmus decisions. Commentators argued that Zeran’s
progeny i@plicably ignored the statutory language and totally disregarded
the legislative intent of Congress.

And the internet changed. Dramatically. By the time people realized

that harmful online conduct could have widespread and serious

Response to Rule 91a Motion to Dismiss Page 4

MR361

Document ID: 0.7.2270.6687-000003



consequences, the internet of the mid-9os had become a distant memory.
But by then, the prevailing judicial interpretation of Section 230 was

providing legal immunity for intentionally harmful, and frequently criminal,

conduct. &Nﬂﬁ
NG
In 2018, Congress amended Section 230, spemféﬁy exempting
o &&9

human trafficking cases from its purview. While clal@ against internet
service providers premised on conduct other than@@man trafficking may
still need to contend with the cases Facebook r%%éfs upon here, Congress has
mandated that Jane Doe does not. @©

II.[1 Congress Passed Section 23@ Shield Minors from Internet
Pornography

1 The Congressmna&&%ent Behind 230(c)(1)

In June 1995, two re@e@entatlves introduced a bill that largely
contained the language o@%’z would become the Communications Decency
Act: An Act to Encour@%and Protect Private Sector Initiatives that Improve
User Control OV& mputer Information Services, H.R. 1978, 104th Cong.
(1995). Dlsc%g%\éﬁlg that bill, the Committee on Commerce, Science, and
TechnoloQ@oted that:

The information superhighway should be safe for families and

children. The Committee has been troubled by an increasing

number of published reports of inappropriate uses of

telecommunication technologies to transmit pornography,
engage children in inappropriate adult contact, terrorize
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computer network users through “electronic stalking” and seize
personal information.

S. Rep. No. 104-23, at 59 (1995).

Thus, Congress wanted to incentivize internet service pimders to
create lock-out mechanisms: it sought to “encourage teleca%)x@lumcatlons
and information service providers to deploy new techn%@es and policies
which would allow users to control access to prohi@é}communicaﬁonsf’
Id. As the bill wound its way through the leg%;@tlve process, a House
Conference Report noted: “This section Q@Wdes ‘Good Samaritan’
protections from civil liability for proﬁggrs or users of an interactive
computer service for actions to restrl@or to enable restriction of access to

objectionable online material.” H§§{ep No. 104-458, at 194 (1996).

1 Congress Als 7@}ranted Internet Service Providers
Immunity fré Certain Defamation Claims

At the same time%@ongress worried about pornography, it became
concerned about d@@ation claims against internet service providers. Two
courts in New @g@( had reached opposite results in similar defamation cases.
These two &1510% set the stage for “publisher” protections ultimately
adopted@ the Communications Decency Act.

First, Cubby, Inc. v. CompuServe, Inc., 776 F. Supp. 135 (S.D.N.Y.

1991), held that CompuServe was a distributor, rather than a publisher, of
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defamatory content posted by a customer in one of its forums. As a
distributor, CompuServe could not be liable unless the plaintiff proved it had
actual or constructive knowledge of the defamatory content. Id. at 139.

But a few years later, the court in Stratton Oakmont, In% Prodigy

Services Co., No. 31063/94, 1995 WL 323710, (N.Y. Sup. Q@ay 24, 1995),

O
held that Prodigy was a publisher of defamatory stat;g&}nts posted by an

unknown user on its online bulletin board. The cour@stlngulshed this case
D
-

from Cubby because Prodigy had exercised edi&%ﬁi@al control over content by
&/\

creating guidelines, automatically screeni%%?osts, monitoring the bulletin
>
boards, and occasionally censoring Q@ent. Id. at *4. Thus, the court
)

concluded that Prodigy was sub%@qo publisher liability for defamatory
LN

content. Id. at *3. ©)
@
1 Section 230(« )1) Was Intended to Protect Internet
Service Pr ers from Defamation Claims

The statutory la@age that ultimately made it into law provided:

(c) Prot gé‘n for “Good Samaritan” blocking and screening of
offe@ve material.

\@
Treatment of publisher or speaker

Q\Io rovider or user of an interactive computer service shall
p p
be treated as the publisher or speaker of any information
by another information content provider.

A House Conference report observed that “[o]ne of the specific

purposes of this section is to overrule Stratton-Oakmont v. Prodigy and any
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other similar decisions which have treated such providers and users as
publishers or speakers of content that is not their own because they have
restricted access to objectionable material.” H.R. Rep. 104-458, at 194

(1996) (emphasis added). The report continued that the “conf %ées believe

AY
that such decisions create serious obstacles to the 1mportan§t§gaeral policy of
o &&9
empowering parents to determine the content of co\%ﬁmumcatlons their
children receive through interactive computer semc@ ” Id.
@@
II1.[ 1 Ignoring Congressional Intent, the Courts Expanded Section
230(c)(1) Into a Broad Immu :% for Internet Service
Providers @

1 Federal Courts Began I ;\preting Section 230(c)(1) As

Providing Broad Immu
A

[ Zeran Expansive@ﬂerpreted Section 230(c¢)(1) in
Order to Protect© he New and Burgeoning Internet
Medium” @

o)
The Fourth Circuit, i ran v. America Online, Inc., 129 F.3d 327 (4th

S

N

Cir. 1997), was the fg&% circuit court to address Section 230(c)(1). See
Bennett v. Googl{gc, 882 F.3d 1163, 1166 (D.C. Cir. 2018) (describing
Zeran as theo\s@g?nal case). Zeran was the victim of a hoax that attributed
offensive i@ posted on an AOL bulletin board to him. Zeran, 129 F.3d at

329. Zeran filed suit and asserted defamation and negligence claims. Id. at

330. He argued that because Section 230 was drafted to respond to Stratton-
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Oakmont, Section 230 only precluded publisher liability and not distributor
liability. Id. at 331.

The court identified broad policy reasons for immunizing internet
service providers. It argued Congress thought tort-based lawO/ S were a
threat to “the new and burgeoning Internet medium.” Id. at%gg So the court

©)

concluded that “to maintain the robust nature of Inter%%i communication”

while encouraging the self-regulation of offensive ma@“lal Congress enacted
&)
-

Section 230. Id. The court rejected Zeran’s arguég@@nt because it believed that
subjecting internet service providers to di@tor liability would defeat the
purpose of Section 230. Id. at 333. \%

But while Congress was con@@éd with promoting the development of
the internet, that was not its prifnary motive for Section 230—its intent was
to encourage “blocking ary@gftering technologies that empower parents to
restrict their children”% access to objectionable or inappropriate online
material.” 47 U.S. ({930@)(4) As commentators have observed, the Zeran
line of cases go%@@’ar beyond that: “Lawmakers thought they were devising a

\
limited safe)harbor from liability for online providers engaged in self-

$
regulation.” Danielle Keats Citron & Benjamin Wittes, The Problem Isn’t Just

Backpage: Revising Section 230 Immunity, 2 Geo. L. Tech. Rev. 453, 455

Response to Rule 91a Motion to Dismiss Page 9

MR366

Document ID: 0.7.2270.6687-000003



(2018). But after Zeran, most courts were not guided by what Congress
intended.
7 Most Federal Courts Followed Zeran and Relied on Its

Broad Policy Arguments to Support Their Fﬂ)ipansive
Application of Section 230(c)(1) Q\

@
Most circuit courts have followed the Zeran court’s 1e@ hese courts
s . . « ¥ @/} . 2]
rely on Zeran’s policy goals related to protecting the n@and burgeoning
N
internet to justify extending immunity under Secf@ 230(c)(1). See, e.g.,
5
Universal Commc'n Sys., Inc. v. Lycos, Inc., 478 @?Bd 413, 419 (1st Cir. 2007)
O
(“In light of these policy concerns, we toc@’s& that Section 230 immunity
should be broadly construed.”); Green @merica Online, 318 F.3d 465, 471
D
(3d Cir. 2003) (rejecting plaintiff’s @@e\rpretation of “information” in Section
230(c)(1) because it “would ruréfoul of the intention of section 2307). In
@
doing so, the courts expax@é internet service providers’ immunity under
Section 230(c)(1) in tw% respects.
O
First, courts @@%mined that whenever third-party content was a but-
N/
for cause of pl@iffs injury, Section 230(c)(1) applies regardless of the
AY)
N
cause of ac@ asserted. See, e.g., Doe No. 1 v. Backpage.com, LLC, 817 F.3d
N
12, 19—@1& Cir. 2016) (plaintiffs’ federal human trafficking claim treated

defendant as a publisher because “there would be no harm to [plaintiffs] but

for the content of the postings”); Doe v. MySpace, Inc., 528 F.3d 413, 419-20
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(5th Cir. 2008) (negligent failure to monitor claim treated defendant as a
publisher because but-for plaintiff and third party communicating through
internet service provider, plaintiff would not have been injured); Johnson v.

Arden, 614 F.3d 785, 791 (8th Cir. 2010) (because none of @ﬂ? offensive
\/‘

information originated from internet service providegéi@ was not a
o @)
publisher). /K%\
o@
Second, the courts held that an internet se/;@e provider would be

2

liable only when the provider directly and mateg@igj?y contributed to offensive
content on its platform. This high standar@s not satisfied even when the
Q)
internet service provider designed an@rated its website to facilitate and
profit from illegal third-party con@@%nd conduct. See e.g., Backpage.com,
817 F.3d at 21 (rejecting the argument that internet service provider was a
%)
content provider becaus@@ facilitated and benefited from the illegal
conduct); Jones v. Dir%@orld Entm’t Recordings LLC, 755 F.3d 398, 413,
9
415-16 (6th Cir. {q@) (holding internet service provider that solicited,
selected, and mented on defamatory statements was immune under
&
Section 230);
<
T}Q, under the Zeran line of cases, Section 230 barred plaintiffs’

claims regardless of the type of cause of action asserted unless the internet
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service provider participated directly and materially in creating the offensive
content on its platform.

1 Many State Courts Have Blindly Followed the Zeran
Line of Federal Decisions
Ny

Many state courts have also followed Zeran. Likg@eir federal
counterparts, these courts rely on broad policy statem@r@v\t; justify their
expansive constructions of Section 230(c)(1). See, @, Doe v. America
Online, Inc., 718 So. 2d 385, 387-89 (Fla. 4th Dist ﬁ@ App. 1998), approved,
783 So. 2d 1010 (Fla. 2001) (“For the reasons @essed in Zeran as set forth
in this opinion, we affirm the trial court’s ?@imssal of Doe’s complaint with

x%

The three Texas state cour %10% that address Section 230(c)(1) fall

prejudice.”).

into this camp. In its first cg;@, the court set the tenor for the cases that
followed, citing Zeran f@%s conclusion that “[i]n section 230, Congress
apparently made a clé@%e not to deter harmful online speech through the
separate route &gﬁnposmg tort liability on companies that serve as

o 60\
intermediar &%} See Milo v. Martin, 311 SW.3d 210, 215 (Tex. App.—

Beaumc@@glo, no pet.) (quoting Zeran, 129 F.3d at 330).
The second case, GoDaddy.com, LLC v. Toups, 429 S.W.3d 752 (Tex.
App.—Beaumont 2014, pet. denied), has been cited by scholars as one of the

most flagrantly expansive applications of Section 230(c)(1). Danielle Keats
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Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad
Samaritans §230 Immunity, 86 Fordham L. Rev. 401, 408 (2017) (“the
broad construction of the CDA’s immunity provision adopted by the courts
has produced an immunity from liability that is far more sw@i)lng than

anything the law’s words, context, and history support.”). gijge‘j court argued

° &&9
that allowing liability related to any claim in which the pl?aintlffs injury stems

from third-party content would be contrary to Sect@l 230 and “legislative
9
-

intent.” GoDaddy.com, 429 S.W.3d at 758, <%§% n.3. The most recent
Beaumont court opinion also concluded tl@}ectlon 230 immunity applied

N
because a cause of action would not oth e ise have accrued but for the third-
N
party content. Davis v. Motiva F@@*prwes L.L.C., No. 09-14-00434-CV,

2015 WL 1535694, at *4 (Tex. ép.—Beaumont Apr. 2, 2015, pet. denied)
%)
(plaintiff’s negligent supeg&@gu%n and negligent entrustment claims treated

defendant as a pubhsh%@cause they related to harm caused by third-party
SR
content). Q

D
O Sot{é Courts Have Limited the Scope of Section
c)(1) Immunity

&e Seventh Circuit Applies a Text-Based Analysis

The Seventh Circuit was the first circuit court to recognize the
disconnect between Zeran’s application of Section 230 and the statutory

language and history of Section 230. In Doe v. GTE Corp., 347 F.3d 655, 660
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(7th Cir. 2003), the court noted that Section 230 is titled “Protection for
‘Good Samaritan’ blocking and screening of offensive material” and asked:
“Why should a law designed to eliminate ISPs’ liability to the creators of
offensive material end up defeating claims by the victims og&)rtlous or
criminal conduct?” Id.; see also City of Chicago, Ill. v. Stlég@lb Inc., 624
F.3d 363, 366 (7th Cir. 2010) (“subsection (c)(1) \%&ég not create an
‘immunity’ of any kind”). Q\
/p)

After analyzing the language of Sectlo%@go the GTE Corp. court
concluded Section 230 did not apply to th 1nt1ff s negligent entrustment
claim because that claim did not seek g@pose liability for a duty related to
publisher or speaker conduct. 86@% Corp., 347 F.3d at 660. Unlike the
Zeran progeny, the Seventh Cyl@llt evaluated whether the cause of action
treated the internet servic@g%@vider as a publisher or speaker. Id.; see also
Chicago Lawyers’ COT%I. for Civil Rights Under Law, Inc. v. Craigslist,
Inc., 519 F.3d 66@@9 71 (7th Cir. 2008) (applying Section 230(c)(1) to
statute that m%@%ubhshmg discriminatory advertisements illegal).

e Ninth Circuit Explicitly Limits Section 230(c)(1) to

@ CClaims Where the Duty Violated Involves Publication or
Speech

Recognizing that the internet had “outgrown its swaddling clothes and

no longer need[ed] to be so gently coddled,” the Ninth Circuit followed the
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Seventh Circuit’s text-based analysis of Section 230. See Fair Hous. Council
of San Fernando Valley v. Roommates.Com, LLC, 521 F.3d 1157, 1164-65,
1175 n. 39 (9th Cir. 2008) (en banc). The court expressly limited its prior
decisions that followed Zeran. See id. at 1170-71; see also Barn&%ﬁ Yahoo!,
Inc., 570 F.3d 1096, 1105 n.11 (9th Cir. 2009) (also ackn@ging that its

IS @)
earlier decisions following Zeran had read Section 230 \%@ broadly).

Most significantly, it articulated the test tha}@ @Seventb Circuit had
implicitly applied to determine whether a clai%éeated the internet service
provider as a publisher or speaker. The Ni@ircuit instructed that “courts
must ask whether the duty that the p}g\&ff alleges the defendant violated
derives from the defendant’s statu@@gconduct as a ‘publisher or speaker.’ If

it does, Section 230(c)(1) prec&es liability.” Barnes, 570 F.3d at 1102.
%

N\

Applying the test in Doe v.g@éé?rnet Brands, Inc., 824 F.3d 846, 852 (9th Cir.
2016), the Ninth Circ@eld that Section 230(c)(1) did not apply to the
O
plaintiff’s failure @rn claim because the claim had “nothing to do with
Internet Bran%sg@fforts, or lack thereof, to edit, monitor, or remove user
generated ent.”
N

T@Ninth Circuit also expressly rejected the broad “but-for” test,

which had been expressly and tacitly applied by courts that followed Zeran,

because such a test would result in general immunity against all claims
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derived from third-party content. Id. at 853. After all, “[pJublishing activity
is a but-for cause of just about everything” an internet service provider is
involved in. Id.; see also HomeAway.com, Inc. v. City of Santa Monica, 918
F.3d 676, 682 (gth Cir. 2019) (“Internet Brands rejected use gﬂi ‘but-for’

N
test that would provide immunity under the CDA solely b&%&se a cause of

> @
action would not otherwise have accrued but for the thlr&party content”).

1 Other Courts and Members of @gress Have Also

Repudiated Zeran’s Broad Immug@ty
@
The Seventh and Ninth Circuit Courts al@ot alone. Other courts have

also interpreted Section 230(c)(1) as ong@grantmg limited immunity to

3

internet service prov1ders For exame\g

e[ JA Georgia court of ap §held that the plaintiff sought to hold
internet service providerliable for its conduct, not for publishing or
speaklng, because sthlalmed the prov1der failed to warn that its

e[ /Based on t %tatutory language of Section 230(c)(1) and the
presumptiofagainst preemption, a Wisconsin court of appeals held
“the Act% not protect a website operator from hablhty that arises
from itgjown conduct in facilitating user activity.” It concluded
Sec @ 30 did not apply to the plaintiffs’ claim to hold the internet
se provider liable for its own conduct in designing and

ating the website, not for content published by a third party.
@aniel v. Armslist, LLC, 913 N.W.2d 211, 214 (Wis. App. 2018) pet.
granted, 918 N.W.2d 642 (Wis. 2018).

¢[1One of the three Texas opinions applying Section 230 includes a
concurrence arguing that Zeran “over-read Section 230(c)(1)” and
applied publisher liability too broadly. Milo v. Martin, 311 S.W.3d
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210, 220 n.1 (Tex. App.—Beaumont 2010, no pet.) (Gaultney, J.
concurring).

The Seventh and Ninth Circuit’s interpretation of Section 230 was also
recently validated in an amicus brief from “current and past m&mbers of
Congress” who participated “firsthand” in the development a@%nactment
of Section 230 or the recent sex trafficking amendment. Brf%&f?;f Members of
U.S. Congress as Amici Curiae Supporting Responden@%\banlel v. Armslist,
LLC, No. 2017AP344, 2019 WL 654471, at *1, 3- 5%5@]15 Jan. 28, 2019). The
legislators explained that Section 230 does n%@r claims that seek to hold
internet service providers liable for their /g " conduct, such as claims that
the internet service provider “failed t@%rn of dangers of using its website
or designed a website to facilitateg&%%lgful conduct.” Id. at *3-10. The Zeran
line of cases that Facebook asks:this Court to follow, therefore, “strayed from

)
\,
the text, upset the rule @%aw, and undermined the state courts’ role as

arbiters of private lav@i. at *8, 11.

0 The %an Line of Cases Immunized Bad Actors,
%hmg that Cannot Have Been Intended by

%@ress

In aﬁ@[ement to Congress in 2017, Yiota Souras, Senior Vice President
and General Counsel of the National Center for Missing and Exploited
Children noted:

The child sex trafficking victims who have been denied relief due
to the [Communications Decency Act] include:
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e[ JA 14-year-old child who was trafficked online for two years and
advertised with photos displaying her private body parts in sexually
exploitive poses.

e[ ] A 15-year-old child who estimates she was raped over 1,000 times
while trafficked on Backpage.com for a year and a half. e

e[| A 15-year-old child who was trafficked for two years @% ads posted
on Backpage.com an average of six times a day wi&ve to fifteen
customers a day.

Stop Enabling Sex Traffickers Act of 2017: Hearing w\@%l 693 Before the S.
Comm. On Commerce, Sci. & Transp., 115th Cg%. (2017) (Statement of
é@
%
Yiota Souras at 2). She continued: “NCMEC h%@g%anaged tens of thousands
of cases where children have been bought @ sold by the commercialization
N
of child sex trafficking online.” Id. &\\%
@

So, at this point in the histd@the question emerges: Can it really be

the case that Congress intende@@ immunize internet service providers from
O
intentional bad conduct&& facilitated the commission of rape, human
trafficking of minors, @ terrorism?
~O~ , .
As the Court@ﬁll see in Section V below, the answer is “no.” We know
{0

that is the a @r because Congress specifically told the nation so when it

was consi@ng the 2018 amendments to Section 230.
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IV.[] Meanwhile, the Internet Changes

1 Today’s Internet Service Providers Do Not Need
Protection from Us, We Need Protection from Them

Although the point is debatable, it may be that the fledgling internet
needed some of the protection that the Zeran decision a@s progeny
bestowed upon it. But the internet of 1996 has mutatedoi\ggg\ éomething far
more pervasive and dominant in our society. §

First, it is ubiquitous. Information and corr%t%}lnications technologies
are more widespread than electricity, reach&@ﬁ over four billion people.
Martin Hilbert, Technological Informatz@]nequallty As an Incessantly
Moving Target: The Redzstnbutzon&@ Information & Communication
Capacities Between 1986 & 201&% J. of Ass’n for Info. Sci. & Tech. 821,
832 (2014); Internet Usa@©5tatlstlcs—March 2019, https://www.
internetworldstats.com/ wtm

Second, it no lo@r exists to primarily sell internet services. It is not
confined to ger@ing profits through online advertising. Rather, it
produces w éb{?echnology philosopher and Harvard Business School
professor @@mshana Zuboff labels “prediction products,” harvesting
information about us from our phones, fitbits, “smart” appliances and home

devices, and marketing that information to “insurance, retail, finance, and

an ever-widening range of goods and services companies.” Shoshana Zuboff,
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The Age of Surveillance Capitalism: The Fight for a Human Future at the
New Frontier of Power 10 (2019).

To the extent the Zeran line of cases had an underlying goal, it was to
protect the internet service provider during the early days of @&é industry.

The question is not now, and may never have been, whetthré;r}ernet service

O
providers need to be protected from us; the question n%&sls whether we can
N\
protect ourselves from them. ﬁ@
2
-

1 Today’s Facebook Knows Wh @It Is Being Used for
Harmful Purposes §g

One of the concerns that runs thro% e Zeran line of cases was that
the internet service provider could no@%mtor the material that was posted
on its platform. When the Cornm&§atlons Decency Act was passed in 1996,
that was almost certainly a Vaj5@ concern. It no longer is.

Jane Doe has alleg&nd at trial, will prove that Facebook can target
users “based on a van@of factors including age, gender, location, interests,
and behaviors. co%&;gton Amended Petition, § 199. To do so, Facebook
classifies its %éfe?rs into over 1,300 categories, including categories such as
“Away f@@@?amﬂy.” Id. Tt uses this information and its algorithms to sell

ads to micro-target groups such as the roughly 1,300 forty-year-old female

motorcyclists in Nashville, Tennessee. Id. at 1 200.
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Today, Facebook monitors not just its users’ postings but also their
“interests and behaviors,” because it generates “substantially all” of its
revenue from selling ads. Id. at Y 224. If it knows when a user is “Away from

Family,” Facebook knows when traffickers are targeting a@&grooming
AN
victims. @

o\& )
7 Today’s Facebook Can Warn and Otherwise Protect Its

Ve

Users 2
Q

r

Facebook itself tells its community in the Terms of Service it attaches
@
to the Rule 91a motion that “[w]e help you fin@d connect with people . . .
. 99 .
that matter to you,” by using “the data we;\ﬁ%re to make suggestions for you

and others.” Terms of Service, § 1. &
@
And it explicitly tells its us&@at it employs “dedicated teams around
O

the world” and develops “advg@ed technical systems to detect misuse of our
o QJ)
\,

Products, harmful cond owards others, and situation where we may be
able to help support@ @)rotect our community.” Id. It claims it develops

“automated systems‘to improve our ability to detect and remove abusive and
o OB

<

dangerous a ﬁy that may harm our community and the integrity of our
Product K@ Finally, Facebook claims that it will act when it learns of
harmful conduct on the platform by “offering help, removing content,
blocking access to certain features, disabling an account, or contacting law

enforcement.” Id.
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1 Today’s Internet Facilitates the Trafficking of Minors

In 2017, the Senate Committee on Commerce, Science and
Transportation heard Souras testify:

Technology has fundamentally changed how childrei'sare
victimized through sex trafficking in ways that would ha\@ een
unimaginable just a few years ago. An adult can now @ip from
the privacy of his home or hotel room, often on a ¢ ﬁ;phone, to
buy a child for rape. Traffickers lure and recruit c@ren online.
Websites can be used to create virtual marketplaces on which

predatory offenders can peruse a variety of al experiences
being offered for sale, including with children, and complete
their purchase online. @

Stop Enabling Sex Traffickers Act of 201 @Qkaring on S. 1693 Before the

S. Comm. On Commerce, Science & @spormtion, 115th Cong. (2017)
A
(Statement of Yiota Souras at 2). Slé continued: “Traffickers have learned
that by leveraging the power o@e internet, they can more easily recruit,
@
control and sell children f%%céek.” Id.

V.l The 2018 Ame\@nent to Section 230

1 The [ I ment

5)

N
The 2018 @endment added this language to Section 230(e)(5):
7\L/
o U
No ef Q2)n sex trafficking law. Nothing in this section (other
tha section (¢)(2)(A)) shall be construed to impair or limit—

(955 any claim in a civil action brought under section 1595 of
Title 15, if the conduct underlying the claim constitutes a
violation of section 1591 of that title;
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(B) any charge in a criminal prosecution brought under State
law if the conduct underlying the charge would constitute
a violation of section 1591 of Title 18; or

(C) any charge in a criminal prosecution brought under State
law if the conduct underlying the charge would constitute
a violation of section 2421A of Title 18, and promo or
facilitation of prostitution is illegal in the jurigdiction
where the defendant’s promotion or facili@lon of
prostitution was targeted. . \é%y

- . . S
Allow States and Victims to Fight Online Sex Trafflcku@ct of 2017, Pub. L.

No. 115-164, sec. 4, § 230(e)(5), 132 Stat. 1253, 125/4@2018). As the Court will
é@

. . % . . . .
see in Section VI, below, when the amendmer@ considered in conjunction
with Section 230(e)(3), which explains wh@@Section 230 will preempt state

law claims, it becomes clear that Sec %230 does not apply to Jane Doe’s

O
state law claims. §§

But Congress’ intent is eyen more clear when the legislative history of
o @)
the amendment is examig\%}\

[ In Passingthe Amendment, Congress Recognized the
e Human Trafficking Problem

Prior to P@%@hg the 2018 amendment, the Senate Subcommittee on

<

=)

Investlgatlo@of the Committee on Homeland Security conducted an
O
PN . . « . .
extenm@avestlgatlon of “how sex traffickers increasingly use the Internet
to advance their trade and evade detection.” Human Trafficking

Investigation, 114th Cong. 39, at 1 (2015). During that hearing, Senator

Portman observed “that technology has fundamentally changed the way
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children can be victimized through sex trafficking.” Id. at 11. The

Subcommittee heard evidence documenting an 846% increase in the number

reports of suspected child sex trafficking. That increase was “directly

correlated to the increased use of the Internet to sell children g@}/%ﬁex.” Id. at

2. The Subcommittee also heard testimony that the éﬂq‘munications
O

Decency Act was being used as a shield against 1aw\%§1§s and threats of

\S
prosecution. Id. at 20-21. Q
@
9

On the floor of the Senate, it was recognizg%@%at an estimated 100,000
children are victims of human trafficking <@rear in the United States. 161
Cong. Rec. S1617 (daily ed. March 1&@%%15) (statement of Sen. Cornyn).
Senator Feinstein commented th@q@r]egardless of how children are first
trafficked, one thing is almostO universal—victims will be advertised on the
internet.” Id. at S1621 (sta@g@@;lt of Sen. Feinstein). She concluded that “the
Internet has made th(%mdustry what it is, the second largest criminal

industry in the WO@?@ Id. at S1622.

D
O Con@ess Made It Clear that the Zeran Line of Cases
ore Wrongly Decided

Ir@@@ﬂ 2018, Congress passed the amendment to Section 230. The
caption of the amendment indicates that it is intended “to clarify that section
230 of [the] Act does not prohibit the enforcement against providers and

users of interactive computer services of Federal and State criminal and civil
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law relating to sexual exploitation of children or sex trafficking.” Allow States
and Victims to Fight Online Sex Trafficking Act of 2017, Pub. L. No. 115-164,

132 Stat. 1253 (2018). Note that this statement of purpose makes no

distinction between federal and state civil law claims. @&Nﬂﬁ
Senator Portman, one of the sponsors of the amendm&l . made it clear
that the motivation for the amendments was theo C%@a%t opinions that
interpreted the Communications Decency Act as, @Eviding immunity to
X

internet service providers: the Act “was never iggémded to protect those who
knowingly facilitate the sex trafficking of erable women and girls.” 163
Q)
Cong. Record S3977 (daily ed. July 1 17) (statement of Sen. Portman).
Sy
Congress stated the “sense of Cm@@ss” was that Section 230 “was never
intended to provide legal protection to . . . websites that facilitate traffickers
%)
in advertising the sale of:i %lwﬁil sex acts with sex trafficking victims.”
Pub. L. No. 115-164, s% 2(1) 132 Stat. 1253 (emphasis added). Thus, the
9
point of the amen@nt was “to ensure that such section does not provide
. A . 2]
such protectlolé@ such websites.” Id. at sec. 2(3).
X
cebook Does Not Acknowledge the Fatal Problem

O
§V ith Its Motion: The Cases It Relies Upon Do Not Apply
to Human Trafficking Claims

Facebook’s only comment concerning the 2018 amendments is that

they “do not apply” because Jane Doe does not seek relief under Sections
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2421(A) or 1595 of title 18. Motion, p. 5 n.4. But Facebook does not provide
a basis for its position—there is no explanation why the amendments might
only apply to those two statutes. As we will see in the preemption analysis
below, neither the amendments nor the original statute actuall@ievented a

Texas plaintiff from relying upon a state cause of act%é;x) in a human

o &&9
trafficking case. K%
° @
But more importantly, Facebook disregards 1 @t Congress stated in

D
-
2018 about its original intent in 1996 when it pC%?ed Section 230. Congress

has made clear that the courts have fu@entally misinterpreted that
intent. That, in turn, makes it clear tb@%%he array of cases Facebook relies
Q)

upon to support its 91a motion sl@ﬁ@ not be applied to human trafficking

N

cases. @

VI.[] Section 230 Does %@%@ Preempt Jane Doe’s State-Law Claims

1 The Stangéi@ds for Finding Federal Preemption Are
Narrow Demanding

A federal 1 vgﬁlay expressly preempt state laws. Moore v. Brunswick
Bowling & %@ds Corp., 889 S.W.2d 246, 247 (Tex. 1994); Cipollone v.
Liggett G , Inc., 505 U.S. 504, 516 (1992). It may also impliedly preempt
state laws if Congress has indicated its intent to exclusively occupy the entire

field or if state law actually conflicts with the federal law. Great Dane

Trailers, Inc. v. Estate of Wells, 52 S.W.3d 737, 743 (Tex. 2001); Freightliner
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Corp. v. Myrick, 514 U.S. 280, 287 (1995). An actual conflict exists when
(1) “it is impossible for a private party to comply with both state and federal
requirements”; or (2) “state law obstructs accomplishing and executing
Congress’ full purposes and objectives.” Great Dane, 52 S.\% at 743;

AN
Freightliner, 514 U.S. at 287. %Q
IS @)

As shown, Section 230 does not apply to Jane Dge/ﬁs@aims. Regardless,
it cannot immunize Facebook from Jane Doe’s stat%@ claims unless it was
intended to preempt such claims. See Kaufm%g/% Allied Pilots Ass’n, 274
F.3d 197, 203 (5th Cir. 2001) (preemptio@@%trine immunizes defendants
from claims under state law). Theg§ always a presumption against
preemption. Great Dane, 52 S.W. @%43 ; Maryland v. Louisiana, 451 U.S.
725, 728 (1981). That presgr@%ion is strongest when states exercise
authority over matters ir%@@@;ng public health and safety—matters over
which states have histgcally exercised primary authority. Hyundai Motor
Co. v. Alvarado, @ﬁ S.W.2d 1, 4 (Tex. 1998); Hillsborough County v.
Automated J\{eg}abs., Inc., 471 U0.S. 707, 718-19 (1985). Accordingly, courts
must assuig@\‘that the historic police powers of the States were not to be
superse@d by the Federal Act unless that was the clear and manifest
purpose of Congress.” Hyundai, 974 S.W.2d at 5 (quoting Medtronic, Inc. v.

Lohr, 518 U.S. 470, 484 (1996)) (emphasis in original).
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“The purpose of Congress is the ultimate touchstone in every
preemption case.” MCI Sales & Serv., Inc. v. Hinton, 329 S.W.3d 475, 482
(Tex. 2010); Wyeth v. Levine, 555 U.S. 555, 565 (2009). To determine that
purpose, courts must examine the language, purpose, and i@@%ry of the

federal statute. Moore, 889 S.W.2d at 247; Worthy v. Co@%n Corp., 967

o @/)
S.W.2d 360 (Tex. 1998); Medtronic, 518 U.S. at 486., C§

\S
1 Congress Has Clearly Stated that /S@tion 230 Does Not
Preempt Jane Doe’s Claims n@@

%
As always, the Court’s analysis should@n with the language of the

. . %) . . . .
statute. Section 230(e)(3) contains an ex<@§€és preemption provision, while

congressional intent is expressed thr@ﬁ%out the remainder of the statute.

@
Section 230(e)(3) begins by stati@

Nothing in this section ghall be construed to prevent any State
from enforcing any State'law that is consistent with this section.

This sentence expresses @gress’s clear intent to permit at least some state
laws that would @%se liability upon internet service providers. The
9

N\
provision conti :
7\L/
No ca of action may be brought and no liability may be
im Q@d under any State or local law that is inconsistent with this
seg%on

This sentence expresses Congress’s intent to preempt only those state laws

that actually conflict with the rest of Section 230.
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As discussed above in Section II, the original purpose of Section 230,
as expressed in subsections (b) and (c), was to promote the development of
the internet by encouraging providers to restrict access to obscene materials
and preventing the imposition of liability upon service pO/ iders for

&
defamatory-type content. N
Ny

The new amendments in subsection (e)(5) then \%@rlfy that Congress
did not intend the protections afforded by Section 2@@ to have any effect on
sex trafficking laws, whether state or federal, 6%? or criminal. Pub. L. No.
115-164, 132 Stat. 1253. Given Congr@ stated intentions and the
heightened presumption against pree@@?on in matters concerning health
and safety, Section 230 should nc@@ interpreted as preempting state laws
that provide civil remedies againist online facilitators of human trafficking.

Texas’s human tra@g{lg statute—Chapter 98 of the Texas Civil
Practice and Remedie@)de—tracks the language of the federal human
trafficking statute@ctions 1591 and 1595 of Title 18 —which are expressly
exempted froﬁ% ection 230 by the 2018 amendments. See 47 U.S.C. §
230(e)(5)(§§ hapter 98 imposes civil liability upon:

efendant who intentionally or knowingly benefits from
participating in a venture that traffics another person.

Tex. Civ. Prac. & Rem. Code § 98.002(a) (West 2019) Similarly, the federal

statute imposes civil liability upon:
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Whoever knowingly . . . benefits . . . from participation in a
venture which has engaged in [human trafficking]. . . .

18 U.S.C. 88§ 1591, 1595 (2018). Thus, both the Texas and federal statutes
target those who knowingly benefit from human trafficking. Sinﬂ(f Section
230 expressly excepts the federal human trafficking statute&,g%xcannot be
inconsistent with the analogous Texas human trafflcklngos@wte

The Texas Supreme Court has also repeatedly that common-law
actions based upon negligence involve the state’ wwer to regulate health
and safety matters and are therefore p@cted by the heightened
presumption against federal preemptlon C@%eat Dane, 52 S.W.3d at 743;
Moore, 889 S.W.2d at 249. It has fu@ held that an express preemption
clause that applies to state “lawg§irally must be narrowly construed so
that it does not preempt statq;@ommon—law claims. See Moore, 889 S.W.2d
at 250. Jane Doe’s negl@&e claims, therefore, is also not preempted by
Section 230. Q%

O

Finally, t}l&ggmflcance of the state interest at issue permits federal
preemption @% where Congress has expressed that intent in “clear and
certain t@ s ” Id. at 251. Texas, like other states, has a “compelling interest
in protecting children from sexual exploitation” and “in safeguarding the

physical and psychological well-being of children.” Ex parte Ingram, 533

S.W.3d 887, 904 (Tex. Crim. App. 2017); Ex parte Fujisaka, 472 S.W.3d 792,
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801 (Tex. App.—Dallas 2015, pet. ref’'d); Fleming v. State, 455 S.W.3d 577,
610 (Tex. Crim. App. 2014); see also New York v. Ferber, 458 U.S. 747, 757
(1982) (recognizing that “[t]he prevention of sexual exploitation and abuse

of children constitutes a government objective of surpassing i@%rtance”)
Far from expressing an intention to usurp the states’ poweﬁr%g@}protect these
interests, Congress has clearly stated in the amendme \%&g >Sect10n 230 that
it never intended to do so. ©\

C
>
Prayer 0/@

g

Facebook’s Rule 91a motion should @%emed Jane Doe requests the

fees and expenses she is entitled to if totlon is denied.

§§
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INTRODUCTION

Plaintiffs’ opposition brief! and subsequently filed Executive Summary effectively concede
that, under decades of consistent federal and Texas precedents, Plaintiffs’ claims against Facebook are
barred by Section 230 of the Communications Decency Act because they nec ily turn on
third-party content that allegedly was transmitted via Facebook’s platform. Pla@% lead argument
is that this Court should disregard all of these prior cases—including three@as Court of Appeals
decisions—on the theory that (1) this consistent line of federal and sp@:ases interpreting Section
230 to bar claims that depend on third-party content were all in ;%, and (2) Congtess silently and
impliedly repealed Section 230 to the extent that it applies togéhan trafficking claims. Neither of

oY

these contentions has merit. Rather, they show that the ptties actually agree on the central point of

Facebook’s motion: As Section 230 is has been cons@tly interpreted by the courts, all of Plaintiffs’

A
Q,

claims are barred, including the two new claims(é@ed by the recent amendments to the petitions.
And the principal case that Plaintiffs cited @ontraqf proposition—Danzel v. Armslist, LLC, 913
N.W.2d 211, 214 (Wis. App. 2018)—i.iat Section 230 “does not protect a website operator from
liability that arises from its own co@’%& in facilitating user activity” (Resp. at p. 16)—was expressly
reversed by the Wisconsin Sup%me Court this week. See Daniel v. Armslist, ILC, --—- N.W.2d ---, 2019
o . . |
WI 47 (Wisc. April 30, 2@ ection 230 bars claims, “no matter how artfully pled,” that an internet
service provider “pgoyj}@cil an online forum for third-party content and failed to adequately monitor
that content”). @Q%\@

For @these reasons, the claims against Facebook have no basis in law, and Facebook asks

the Court to dismiss these cases with prejudice pursuant to Rule 91a. Facebook moves for dismissal

1 Facebook’s motions to dismiss in Causes Nos. 2018-82214 and 2018-69816 are both set for a consolidated
hearing on May 3, 3019. Accordingly, and because the two actions present substantially identical legal issues
for purposes of Facebook’s motions to dismiss, Facebook files this consolidated Reply in support of its motion
to dismiss in each action.
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subject to and without waiving its previously filed Special Appearance to Contest Personal Jurisdiction,
Objection to Improper Venue and Motion to Dismiss for Improper Forum, and Answer (“Special
Appearance”). See Tex. R. Civ. P. 91a.8 (defendant does not waive special appearance by seeking and

S

ARGUMENT AND AUTHORITIES \@)

obtaining a ruling on a Rule 91a motion to dismiss).

I. Texas and federal courts have consistently interpreted CDA 230 tggy r claims such as
Plaintiff’s o QQ

Plaintiffs admit that courts around the country—includin%1 oi@hree decisions from the

Beaumont Court of Appeals and a published decision from the U<S
1
)

Circuit—have held that CDA 230 bars claims like theirs. The r@g@nse concedes that federal and state

)

ourt of Appeals for the Fifth

courts have “barred plaintiffs’ claims regardless of the Qg@of cause of action asserted unless the
internet service provider participated directly and m@lly in creating the offensive content on its
platform,” (Resp. at 10-13), and Plaintiffs do &%@ contend that Facebook directly and materially
participated in creating any of the content 1%) ed in their claims.

Plaintiffs’ response is for all 1nt@s and purposes a request that this Court decline to follow
any of these consistent precedentsdmg Texas Court of Appeals decisions, that bar the claims
against Facebook. Nothing in t e response provides this Court with a warrant to do so, and it should
decline Plaintiffs’ invitati @ Q course, Section 230 is binding on this court, particularly given that its

)
preemption provisi(gr&@%pressly bars state law claims that fall within its scope. “[TThe Supremacy
Clause of the C@%}udon requires that a state court follow the laws passed by Congress when the
Congress @g&pressed its intent to preempt state law.” Milo v. Martin, 311 S.W.3d 210, 215 (Tex.
App.-Beaumont 2010, no pet.). Section 230 is “a federal statute that ‘overrides the traditional
treatment of publishers, distributors, and speakers under statutory and common law.” Id. And for

good and sensible reasons, Texas courts generally will defer to federal decisions construing federal

statutes. See zd. (citing and following federal precedents regarding construction of Section 230).

REPLY IN SUPPORT OF FACEBOOK’S MOTION TO DISMISS Page 2
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The response contends that this long line of federal decisions is wrong, and that the Texas
courts are wrong for following them, because, in Plaintiffs’ view, Congress’s sole intent in enacting
Section 230 was “to encourage ‘blocking and filtering technologies that empower parents to restrict
their children’s access to objectionable or inappropriate online material”’—in o%er words, to
encourage “Good Samaritan” engagement by platforms without penalizing them ;xz'&@abﬂity for such
efforts. Resp. at 9 (quoting 47 U.S.C. § 230(b)(4)). Even if Plaintiffs could é%(;\; that was the only

5§

purpose of the statute—to protect “Good Samaritan” monitoring and pﬂﬁ%kjng efforts—the law is

NS
clear that the meaning of a statute is not constrained by an underlying@slative purpose that is either
C

=

narrower or broader than the enacted text. See Resp. at 10—13 (@};{@g cases). Here, the actual text of
Section 230 was written broadly, and reasonably so, as othe@%@it could be too easily evaded. That
is why, beginning with Zeran and continuing through th%oqog line of federal and state (including Texas)
cases that Plaintiff cites and challenges, Section Z%Q%Vays has been read broadly. See, e.g., Zeran v.
America Online, Inc., 129 F.3d 327 (4th Cir. @g? (“By its plain language, § 230 creates a federal
immunity to any cause of action that wouldinake service providers liable for information originating
with a third-party user of the servicggggg@oDad@.mm, LILC». Toups, 429 SW.3d 752, 758 (Tex. App.—
Beaumont 2014, pet. denied) (“t@ain language of the statute contemplates application of immunity
from civil suit under sectio or interactive computer service providers”).

For these reas @exas courts consistently and correctly have held that Section 230 preempts

o)

state causes of ac@%@}i{at “stem” from a defendant’s alleged “publication of ... contested content, its
failure to remof©)the content, or its alleged violation of the Texas Penal Code for the same conduct.”
GoDadaju%BL&LC v. Toups, 429 SW.3d 752, 758 (Tex. App.—Beaumont 2014, pet. denied).

For the same reason, courts in Texas and across the country have uniformly held that where

a critical part of the chain of causation in a plaintiff’s theory of liability against a platform turns on

third party content posted on the site, CDA 230 bars the claim. “Allowing plaintiffs to assert any
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cause of action ... for publishing content created by a third party, or for refusing to remove content
created by a third party would be squarely inconsistent with section 230.” GoDaddy.com, I.LLC v. Toups,
429 S.W.3d 752, 758 (Tex. App.—Beaumont 2014, pet. denied) (citing Barnes v. Yahoo!, Inc., 570 F.3d
1096 (9th Cir. 2009) and Zeran v. America Online, Inc. 129 F.3d 327 (4th Cir. 1997));@%’5 v. Motiva
Enterprises, I.L.C., No. 09-14-00434-CV, 2015 WL 1535694, at *4 (Tex. App.@mont Apt. 2,
2015, pet. denied) (Section 230 barred plaintiff’s negligence claims becaus:a &%j Jtheory of liability”

was “based on [the defendant] allowing [a third party] access to the Internﬁ&. to publish fake Craig’s

List posts and failing to prevent those posts from being published”); so Milo v. Martin, 311 S.W.3d
C

=

210, 215 (Tex. App.—Beaumont 2010, no pet.) (following Zemﬂ@?gﬁ)@other federal cases that “applied
section 230 broadly”); Jomes v. Dirty World, 755 F.3d 398 (6th gg@om); Jobnson v. Arden, 614 F.3d 785,
791-92 (8th Cir. 2010); Barnes v. Yahoo!, Inc., 570 F.3d @@(%h Cir. 2009));> Doe v. MySpace, Inc., 528
F.3d 413, 419-20 (5th Cir. 2008); Universal Com;m@x , Inc. v. Lycos, Inc., 478 F.3d 413, 419 (1st Cit.
2007); Green v. America Online, 318 F.3d 465;@6@2@ 1 (3d Cir. 2003); Herrick v. Grindr, 1.L.C, 306 F.
Supp. 3d 579, 591-92 (S.D.N.Y. 2018); Fofeo)v. Facebook, Inc., 304 F. Supp. 3d 315, 319-25 (E.D.N.Y.
2018); Gonzalez v. Google, Inc., 282 %@% 3d 1150, 1165 (N.D. Cal. 2017); Pennze v. Twitter, Inc., 281

F. Supp. 3d 874, 88892 (N.D. (@2017); Fields v. Twitter, Inc., 217 F. Supp. 3d 1116, 1128-29 (N.D.

(4
2 Later Ninth Circuit cases@not change that court’s holdings that claims alleging that a platform should have
monitored, removed, or 3warned about third-party content are barred. In Doe v. Internet Brands, Ine., the plaintiff,

an aspiring model, poo%sﬁs@a profile on a website called modelmayhem.com. 824 F.3d 846 (9th Cir. 2016). Two

predators found file and contacted her, lured her into a fake modeling audition, drugged her, and raped
her. Id. at 848—49 e Ninth Circuit held that the CDA did not bar the plaintiff’s failure to warn claim because
no part of the d duty arose from third-party content on the site. Id. at 851. The only content posted on
the site was of the plaintiff herself—there were no postings by the third party predators that Internet
Brands allegedly should have prevented through monitoring or other publishing activity. Id at 851. Nor was
there any “allegation that Model Mayhem transmitted any potentially harmful messages between Jane Doe and
[the predators]” or that the predators “posted their own profiles on the website.” Id at 852. The court held
that the claim “d[id] not arise from an alleged failutre to adequately regulate access to user content ot to monitor
internal communications that might send up red flags about sexual predators.” Id. at 853. HomeAway.com, Inc.
v. City of Santa Monica confirmed and followed this reading of Internet Brands. 918 F.3d 676, 682 (9th Cir. 2019)
(“[W]here the website provider was alleged to have known independently of the ongoing scheme beforehand, the
CDA did not bar an action under state law for failure to warn.”). Where, as here, the duty “would necessarily
require an internet company to monitor third-party content,” the claim is barred. Id.
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Cal. 2010), aff’d on other grounds, 881 F.3d 739 (9th Cir. 2018); Ighonwa v. Facebook, Inc., 3:18-cv-2027,
2018 WL 4907632, at *6 (N.D. Cal. Oct. 9, 2018).
Under these cases and others like them, Plaintiffs’ claims are barred by Section 230 because
they necessarily depend on Facebook’s not preventing, or allowing, third party comm %atlons on its
N

internet platform—i.e. the communications that traffickers made to Plaintiffs @\@that platform.
4
)
GoDaddy.com, 429 S.W.3d at 758. ggy
Q\QQ
None of the cases cited in the response is contrary or even 1nc9§%§tent Putting aside the

0

concurring opinion and amicus brief cited by Plaintiff, see Resp. at 16@ which have no precedential
C
value, the cases cited by Plaintiff as “limit[ing]” or “repudiat[ing] @é@road immunity” merely apply the
accepted principle that Section 230 does not apply to a defe@&g%s active participation in developing
the harmful content at issue.> See Fair Hous. Council of @emmdo Valley v. Roommates.com, 1L1LC, 521
F.3d 1157, 1166—67 (9th Cir. 2008). For exampl@ago Lawyers’ Comm. for Civil Rights Under Law,
Inc. v. Craigslist, Inc., affirmed the district court @mg that claims against Craigslist were barred because
Craigslist was “not the author of the [allegédly harmful] ads and could not be treated as the ‘speaker’
of the posters’ words.” 519 F.3d 6 (@% (7th Cir. 2008); accord Maynard v. Snapchat, Inc., 816 S.E.2d
77, 81 (Ga. Ct. App. 2018) (Secti@30 did not apply “because there was no third-party user content
published”). Q
O

As Facebook <;é>d in its motion, this distinction is crucial, as it serves to distinguish bad

o CO\
actors such as Bagk@e who are alleged to have actively participated in creating illegal content, from

neutral, “passivie transmitters” (such as Facebook) who are generally immune. See Roommates.com, 521

3 Plaintiffs also cite dicta from two Seventh Circuit decisions: Doe . GTE Corp., which expressly declined to
“decide which understanding of § 230 is superior” and affirmed dismissal on other grounds, 347 F.3d 655, 660—
62 (7th Cir. 2003); and City of Chicago, I/l. v. StubHub!, Inc., which briefly noted that Section 230 “limits who may
be called the publisher of information that appears online” but was “irrelevant” to the City of Chicago’s
authority to tax the resale of event tickets sold online, 624 F.3d 363, 366 (7th Cir. 2010) (“Chicago’s amusement
tax does not depend on who ‘publishes’ any information or is a ‘speaker.”).
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F.3d at 1166—67 (Section 230 barred claims based on Roommates.com’s publication, as written, of
third parties’ comments on their profile pages).
Significantly, one of the critical cases on which Plaintiffs rely for the proposition that Section
230 ““does not protect a website operator from liability that arises from its own conduc%in facilitating
user activity”” (Resp. at p. 16, quoting Daniel v. Armslist, LLC, 913 N.W.2d 211/, @%\’(ﬁs. Ct. App.
2018), was reversed just this week by the Wisconsin Supreme Court, Dfné%@i‘lrm;/z’ﬂ; LIC, ---
N

N.W.2d ---, 2019 WI 47 (Wisc. April 30, 2019). In Armsiist, the Wiscons}%ﬁéﬂpreme Court held that,

NS
to prevent the “obvious chilling effect” on free speech of “impos[ing@)rt liability for hosting third-
C

=

party content,” Section 230 “immuniz[es| interactive computer @5@1@ providers from liability.” Id.
5
at *4. Section 230 “prevents the specter of tort liability frg% dermining an interactive computer
@5
service provider’s willingness to host third-party conter@ d. 'The Wisconsin Supreme Court adopted
the “material contribution” test from Roommates. %nd so rejected the very theory pressed by

g
Plaintiff here; @C@

Daniel’s negligence claim is simply(@nother way of claiming that Armslist is liable for
publishing third-party firearm adygrtisements and for failing to properly screen who
may access this content. Th @plaint alleges that Armslist breached its duty of care
by designing a website t Id be used to facilitate illegal sales, failing to provide
proper legal guidance t ers, and failing to adequately screen unlawful content.
Restated, it alleges that-Armslist provided an online forum for third-party content and
failed to adequat’eéfﬁi or that content. The duty Armslist is alleged to have violated

derives from its a publisher of firearm advertisements. This is precisely the type

of claim that i hibited by § 230(c)(1), no matter how artfully pled.
Id. at *10—*11 (ci@&éfggmw, 570 F.3d at 1101-02, and MySpace, 528 F.3d at 416, 420). The Wisconsin
Supreme Cou&(é@%versal of the one of Plaintiffs’ leading appellate cases makes clear that, contrary to
the centr@emise of Plaintiffs’ argument, the overwhelming trend continues to be foward broad
immunity, not away from it.

II.  Courts have read and interpreted CDA 230 correctly.

Plaintiffs do not dispute that the courts’ consistent reading of the law bars their claims—the

response effectively admits that it does. Instead, the response argues that this court should not follow
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these cases. Resp. at 1 (asserting that “[tjhe majority of the federal courts, and subsequently the state
courts” are “wrong”). Plaintiffs’ various arguments for why this Court should depart from consistent
and overwhelming precedent are meritless.

A. Subsequent Technological and Social Changes Do Not Alter the, K Text or the
Meaning of Section 230 &

¥

The response first argues that this Court should disregard existing decis@l}g%lw interpreting
Section 230 because the internet has changed and grown dramatically since{i%)@ when Section was
enacted. This argument is both legally and logically flawed. A court cz@@hange the text or meaning
of a statute simply because surrounding circumstances have cha%% since the statute’s enactment.

2
Rather, “[i]n the absence of a specific amendment, a statute sh@%} be given the meaning which it had

&
when enacted.” Chamnl v. Amerisure Mut. Ins. Co., 486 S.\@l@ 125 (Tex. App.-Houston [1st Dist.]
2016, pet. denied) (quoting Taylor v. Firemen’s & Policiguen’s Civil Serv. Comm’'n of City of Lubbock, 616
\“
S.W.2d 187, 189 (Tex. 1981)). %
§@
The meaning of a federal statute fd% s its text, and in construing that text, courts look to

©)

“the ordinary meaning of the term(s] . .’;@the time Congress enacted the statute .” Perrin v. U. S., 444
U.S. 37, 42 (1979). Although th@%%%se and context of the statute when enacted may bear upon
how that text is interpreted, Feaning of the text does not change over time based on real-world
changes. Where a statu@@leant to change based on such changes in the real world, Congress can
so indicate. See ]amoy@'/ Fin. Corp., 139 S. Ct. 759, 769 (2019) (discussing interpretation of statutes
that, unlike SCCQ%C%%O, expressly “refer[] to” and incorporate a subject that is subject to change).
Otherwis@%\up to Congress to make such changes. See New Prime Inc. v. Oliveira, 139 S. Ct. 532,
539 (2019). The reason is clear: “if judges could freely invest old statutory terms with new meanings,
we would risk amending legislation outside the single, finely wrought and exhaustively considered,

procedure the Constitution commands.” Id. (internal quotation marks omitted). Put another way,

“stare decisis carries enhanced force when a decision ... interprets a statute because, unlike with a
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constitutional provision, any errors in the court’s analysis can easily be corrected by Congress.” Kimble
v. Marvel Entm’t, I.1LC, 135 S. Ct. 2401, 2409 (2015); see also United States v. Wise, 370 U.S. 405, 411

(1962) (““[S]tatutes are construed by the courts with reference to the circumstances existing at the time

NI

Moreover, even if none of these principles applied, it is not at all clear tha@ changes in the
(e

of the passage.”).

)
internet would watrant /ess protection for platforms, given the greater volume 6f traffic on the internet

o \&Q

and the degree to which our economy has come to depend on it. If plat@%ls or other internet sites

had to monitor any and all posts to ensure that no such posts could @ibly do real-world harm, the
C

=

crushing burden on platforms would be even greater now thal@f@@ould have been in 1996 absent
Section 230, given the much larger volume and complexity <@rnet communications today. Butin
any event, even if some such adjustments in the stati&gé% scheme could possibly be warranted to
account for technological advances, it is for Congr make those adjustments—not this Court.

B. The Legislative History of the @Amendment Does Not Exempt State Law Civil
Actions from Section 230

The response’s argument that t}@Court should depart from existing precedent in this case is
rendered even more implausible b Q29018 amendments that Congress actually did make to Section
230—precisely to address the issue of child trafficking that is the centerpiece of Plaintiffs’ entire
argument. Speciﬁcally,@i;ress enacted the Allow States And Victims To Fight Online Sex
Trafficking Act of %0@%{“FOSTA”) Pub. L. 115-164, Apr. 11, 2018, 132 Stat. 1254, in response to
overwhelming @mamon that advocacy groups and affected parties presented to Congress to
document@@highhght the growing problem of child trafficking. Presented with voluminous
evidence regarding the proliferation of child trafficking on the internet—and specifically trafficking

over sites like backpage.com that were knowingly used to buy and sell children for sex—Congress

amended both the underlying federal substantive law and Section 230 to address the problem.
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First, it created a new federal civil cause of action against operators of interactive computer
services who intentionally “promote or facilitate the prostitution of another person.” Id. at § 6
(codified at 18 U.S.C. § 2421A).

Second, it amended Section 230 to create a specific exception to Section 230, immunity for
federal civil claims brought under 18 U.S.C. § 1591 and § 1595 (which together p/r@ a federal civil

)
cause of action against knowing and reckless participants in sex trafficking).* Eé%A, § 4 (codified at

A
&
47 U.S.C. § 230(e)(5)(A)). N
o@
Finally, it also exempted certain types of state criminal pr@utions. Notably, it did not

c
exempt state civil actions at all. See 47 U.S.C. § 230(e)(5) <B)_(C)<V2§@
,

The response contends that the legislative history o%%@@mendment shows Congress’s desire
to allow any and all civil actions by victims of sex traff@gé% See Resp. at 23—-24. But that argument
ignores what Congress actually wrote into law, as t@%t of FOSTA makes clear that state civil claims
are not exempted from Section 230. The am@@nts to Section 230 expressly carve out the specific
federal causes of action, and also expresslylexempt state criminal prosecutions based on conduct that
would violate 18 U.S.C. § 1591 or %@D@A’ but they contain no provision exempting state ¢zv// claims
from the reach of Section 230. @17 U.S.C. § 230(e)(5). If Congress had intended to exempt state
civil actions, it would have :0. See, e.g., Jennings v. Rodrignez, 138 S. Ct. 830, 844 (2018) (applying
the negative—implicati%ga%on); Russello v. United States, 464 U.S. 16, 23 (1983) (same). The fact that
Congtress exemp@é&%‘cain claims and not others, makes clear that it intended to limit the scope of

the exemptioacted through FOSTA. In carefully crafting specific exemptions to Section 230 to

combat thescourge of child trafficking while retaining the important protections necessary for internet

* Notably, Section 1595 also permits state attorneys general to bring claims under the new federal cause of
action as parens patriae. 18 U.S.C. § 1595(d).
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service providers to continue operating their platforms in the face of otherwise potentially limitless
liability, Congress chose not to exempt state civil claims from Section 230 immunity.
Contrary to Plaintiffs’ argument, FOSTA’s legislative history confirms that Congress sought
to exempt only certain state ¢riminal proceedings based on the exempted federal cau@of action, a
solution strong and precise yet carefully limited in scope. The House Judiciary @mittee Report
C
)

noted that FOSTA “is designed to combat online sex trafficking by providing new tools to law

<

enforcement through a new federal criminal statute and by making it easief&%ft states to prosecute criminal
S
actor websites by amending section 230 of the Communications Decex@Act, 47 U.S.C. S 230.” H.R.
C

REP. 115-572, 3, 2018 U.S.C.C.A.N. 73, 74 (emphasis added). '@)@\t@eport continued, explaining that
FOSTA “will allow vigorous criminal enforcement a@?@s = all bad-actor websites, not just
Backpage.com, through the creation of a new federal laé Od by explicitly permitting states to enforce
criminal laws that mirror this new federal law and %&%t federal sex trafficking law. With this robust
criminal enforcement, victims will have m@ppormmnes to obtain restitution.” Id. at 73, 77.

Nowhere does the Report mention abrogafing Section 230 for state civil claims.

To the extent that Plainti ’@aigument is based on statements in the legislative history
supposedly evincing a broader @nt to address child trafficking, those statements are entirely
consistent with the limited y that Congress enacted—and in any event, the legislative history
cannot be use to exte d e amendments to subjects not covered in the express text. Exxon Mobil
Corp. v. Allapattah, S&%@\]ﬂf 545 U.S. 546, 568 (2005) (“[T]he authoritative statement is the statutory
text, not the législative history or any other extrinsic material. Extrinsic materials have a role in
statutory Qﬁ)retation only to the extent they shed a reliable light on the enacting Legislature's
understanding of otherwise ambiguous terms.”); Presidio Indep. Sch. Dist. v. Scott, 309 S.W.3d 927, 930

(Tex. 2010) (same); 47 U.S.C. § 230(e)(5); aceord HR. REP. 115-572, 3, 2018 U.S.C.C.A.N. 73, 74, 77.
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C. A Statement of Purpose Does Not Change the Meaning of a Statute

Nor does the statement of purpose in FOSTA—which makes a general, imprecise reference
to state and federal criminal and civil claims—mean that state civil claims are now exempted from
Section 230. See Resp. at 24-25. The law is clear that this kind of prefatory language is not operative
law and cannot change the operative statutory text. Hawaii v. Office of Hawatian /@@% 556 U.S. 163,
175 (2009). This type of uncodified statement of purpose “recite[s] facts 1c are supposed to

O
represent the justification, in the minds of the legislature, for the provis;@% adopted in the ensuing
enactment.” See N. Singer & S. Singer, 1A SUTHERLAND: STATUTES A@TATUTORY CONSTRUCTION
C

§ 20:3 (7th ed. 2008); accord A. Scalia & B.A. Garner, READING LA%E INTERPRETATION OF LEGAL
TEXTS 219 (2012). (“[A]n expansive purpose in the pream@%not add to the specific dispositions
of the operative text. After all, no legislation or prlvateg‘rg%osmon pursues its stated purposes at a//
costs. And there is no requirement that the limitati %onmined in the enactment must be recited in

A
the prologue.”). §6@

Even if a statement of purpose is of the legislation enacted by Congtess, is not law unto
itself and cannot “change the plain @Ong of the operative clause” of the statute. Kingdonmware Techs.,
Inc. v. United States, 136 S. Ct. 19@978 (2016). When faced with a prefatory provision such as this,
a court simply “has no licens: %—aake [the statute] do what it was not designed to do.” Hawaii, 556
U.S. at 175 (quoting %@Ojf Columbia v. Heller, 554 U.S. 570, 578 n.3 (2008)); see also Yazoo & Miss.
Valley R. Co. v. Tbo@ 132 U.S. 174, 188 (1889) (“[A]s the preamble is no part of the act, and cannot
enlarge or confer)powers, nor control the words of the act, unless they are doubtful or ambiguous,
the necess f resorting to it to assist in ascertaining the true intent and meaning of the legislature is
in itself fatal to the claim set up.”).

That is especially true here. FOSTA created three discrete, narrowly tailored exemptions to

Section 230, none of which covers state civil claims. Reading a state civil claim exemption into
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FOSTA’s prefatory language would impropetly “change the plain meaning of [FOSTA’s] operative
clause,” 47 U.S.C. § 230(e)(5). Kingdommware Techs., 136 S. Ct. at 1978. As the Supreme Court has
explained, it is “the job of Congress by legislation, not [courts] by supposition, both to write the laws

NI

D. The Express Exemptions from Section 230 Make Clear That Oth&f)Categories of
Human Trafficking Cases, Including State Law Civil Actions, @ain Preempted.

and to repeal them.” Epz Sys., 138 S. Ct. at 1624.5

2,
Finally, the response suggests that the express preemption clause in %@ S.C. § 230(e)(3) does
not apply to state law causes of action that are “consistent” with Sectiof O Resp. at 28. What the

response fails to mention is that this language was in Section 230 ﬁ(@n its inception, and courts have
/_7
%
been aware of it even as they have interpreted Section 230 toide broad immunity and bar state
9

failure to warn and negligent undertaking claims. T @15 language was left untouched when

9

Congress amended the statute (to add Zmited excepti(@ot relevant here) indicates an intent to refain

Q,

this immunity, not to repeal it sub silentio. See Texq({/%ep 't of Hous. & Cmty. Afffairs v. Inclusive Communities
Project, Inc., 135 S. Ct. 2507, 2520 (2015)@21 word or phrase has been ... given a uniform
interpretation by inferior courts .. é@ version of that act perpetuating the wording is presumed
to carry forward that interpr? 7 (quoting Scalia & Garner, READING LAW: THE

INTERPRETATION OF LEGAL T%Ts 322 (2012)); Grimes Cty. Bail Bond Bd. v. Ellen, 267 S.W.3d 310, 315
Q

~OQ

5> Plaintiffs’ argumeni@ a statement in FOSTA’s legislative history establishes that Section 230 was never
e civil claims like hers (Resp. at 25-20) is even further afield. Unenacted speculation
about what the intentions of the 1996 Congress cannot alter the meaning of Section 230.
annot change the meaning of a statute enacted by an earlier Congress simply by saying
record. Bruesewitz v. Wyeth LIL.C, 562 U.S. 223, 242 (2011) (“Post-enactment legislative history
in terms) is not a legitimate tool of statutory interpretation.”); In re Doe, 19 S.W.3d 346, 352
(Tex. 2000) (“[Clourts construing statutory language should give little weight to post-enactment statements by
legislators. Explanations produced, after the fact, by individual legislators are not statutory history, and can
provide little guidance as to what the legislature collectively intended.” (internal quotation omitted)). Congress
has the power to amend the statute—as it has done—but in order to do so, it must amend the text. Broad
policy statements, even if contained in legislative “findings,” cannot effect an implied repeal of a prior statute—
only actual enacted statutory text can do that. O’Gilvie v. United States, 519 U.S. 79, 90 (1996) (“|T]he view of a
later Congress cannot control the interpretation of an earlier enacted statute.”); see also In re Doe, 19 S.W.3d at
352.
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(Tex. App.—Houston [14th Dist.] 2008); Keene Corp. v. United States, 508 U.S. 200, 212 (1993) (where
Congress re-enacts language that has been subject to a settled judicial interpretation, the Supreme
Court will “apply the presumption that Congress was aware of these earlier judicial interpretations
and, in effect, adopted them?”); Lorillard v. Pons, 434 U.S. 575, 581 (1978) (“Congress ngrmally can be

presumed to have had knowledge of the interpretation given to the incorporated da®)at least insofar

C

| @
as it affects the new statute.”). R
Y

FOSTA expressly carves out three specific exceptions to the ﬁf& preemptive effect of

Section 230(e)(3): one for a newly created federal civil cause of acti@nd two for certain kinds of
@

state criminal prosecutions. See 47 U.S.C. § 230(e)(5). Plaintiffs @%% have the Court create a fourth

exception—for state civil causes of action addressing sex t@@mg—on the theory that this fourth

exception would be consistent with one of the exce@%?s that Congress actually created. But if

Congress had intended to exempt state civil actio@ould have said so. See Jennings, 138 S. Ct. at
D

‘0 e .
844; Russello, 464 U.S. at 23. Where, as her@statute contains a “meticulous . .. enumeration of
exemptions and exceptions . . . [,] courts afe)not authorized to create additional exceptions.” Law ».

Siegel, 571 U.S. 415, 424 (2014). Q%\@)

Plaintiffs’ argument is, @ffect, that FOSTA zmpliedly repealed Section 230 immunity as
applied to state civil claims ;1g to sex trafficking. As the Supreme Court reaffirmed just last term,
“la] party seeking to S%@that two statutes cannot be harmonized, and that one displaces the other,
bears the heavy b@% of showing ‘a clearly expressed congressional intention’ that such a result
should follow}’\ pic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1624 (2018) (quoting Izmar Seguros y Reaseguros,
S.A v M@@/ Reefer, 515 U.S. 528, 533 (1995)). The intent must be “clear and manifest,” as there

is a “‘stron[g] presum|ption]’ that repeals by implication are ‘disfavored’ and that ‘Congress will

specifically address’ preexisting law when it wishes to suspend its normal operation in a later statute.”
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Id. (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974), and United States v. Fausto, 484 U.S. 439, 452,
453 (1988)).

Where it is argued that a later federal statute overrides an earlier provision, as the response
does here, the court must determine whether there is a clear and irreconcilable conﬂi%tbetween the
two provisions, meaning a later-enacted statute must “expressly contradict” an ear@tatnte ot be so

;
)
incompatible that inferring amendment or repeal “is absolutely necessary ... ik %21 that [the] words
Q\QQ
[of the later statute] shall have any meaning at all.” Na#'/ Ass’n of Home B}@m v. Defs. of Wildlife, 551

QO

S
U.S. 644, 662 (2007); see also Radzanower v. Touche Ross & Co., 426 U.S@B, 155 (19706) (statutes are in
/7

» . . e @
‘irreconcilable conflict” when there is a “positive repugnanc&}j@tween them or ... they cannot

)
. - Y , ,
mutually coexist”). Even where such a conflict is found@@ must be a manifest expression of
QD

Congressional intent that the later enactment superseie\ displace the earlier provision. Branch .

Smith, 538 U.S. 254, 273 (2003); Morton, 417 U.S. a@% Radzanower, 426 U.S. at 153; accord |.E.M. Ag
Supply, Inc. v. Pioneer Hi-Bred Int’l, Inc., 534 U.S@Cg@l42 (2001) (“The rarity with which [the Court has]
discovered implied repeals is due to the rélatively stringent standard for such findings, namely, that
there be an irreconcilable conflict b@lé@g the two federal statutes at issue.”).

Section 230 and FOSTA ress no such “irreconcilable conflict,” because the two statutes
comfortably coexist as Writ< OSTA addresses the problem of child trafficking on the internet by
creating a new federal %@of action and abrogating Section 230 immunity for specific federal causes
of action and forgcxﬁég?n state criminal prosecutions. FOSTA, §§ 4, 6; accord H.R. REP. 115-572, 3,
2018 U.S.C.CQ . 73, 74. That FOSTA did not go further to exempt state 22/ claims from Section
230 immunity does not create an “irreconcilable conflict.” Rather, it reflects Congress’s careful
balancing between providing a response to child sex trafficking and permitting internet service

providers to continue operating their platforms without fear of boundless liability. FOSTA’s new

federal cause of action and its exceptions for certain federal civil claims and certain state criminal
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prosecutions provide crucial tools in the fight against child sex trafficking, and their value exists apart
from any exemption for state civil claims. As a result, this is not a case where inferring amendment
or repeal “is absolutely necessary ... in order that [the] words [of the later statute] shall have any
meaning at all,” Naz'/ Ass’n of Home Builders, 551 U.S. at 662. Because the “two statute%e capable of
co-existence, it is the duty of the courts ... to regard each as effective.” Rﬂd@mm@6 U.S. at 155.

(
)
E. Plaintiffs’ Counsel Made A Strategic Choice Not to Pleag&;g Federal Claim
Provided By Congtess 0\@2

: @,
The response suggests that, unless this court breaks from @evant federal and Texas

precedent and reads a new exception into CDA 230, victims will never recover for their injuries and
@

D

bad actors will never be held accountable. But, as Faceboo nted out in its motion to dismiss,

K=
Congress has provided a federal cause of action speciﬁc@ address these concerns. It even went

so far as to permit state attorneys general to bring @s under the new federal cause of action as
o%

parens patriae. 18 U.S.C. § 1595(d). Plaintiffs’ CO@@%CI chose not to plead these cases under the new
)

federal cause of action, which she certainly @&1 have done against the Backpage defendants. Rather,

o @)
quite clear why. First, Plaintiffs d @even arguably have a claim against Facebook under the federal

Plaintiffs’ counsel instead chose to plea@mte law claims against Facebook in state court. It is now

causes of action, which req multiple elements that she cannot allege—including the intent
Q
requirement and the “X@—@e > requirement. Second, Plaintiffs’ counsel likely wanted to avoid
)
removal because the ral courts have applied Section 230 to claims such as these, and they may
Y
o U
have wished to@g to this Court that it should disregard the overwhelming body of precedent
interpreti@ion 230. So they chose to forego the federal cause of action expressly provided by
Congress to pursue Plaintiffs’ cases in state court, under state law, and now must accept the
consequence that CDA 230 applies.

Accordingly, this case is not about whether sex trafficking victims ¢z sue internet service

providers—or even about whether criminals engaged in such trafficking can be prosecuted. Congress
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has ensured that victims will have a remedy against perpetrators—and websites that openly foster the
sex trafficking trade—and that certain state criminal proceedings can also go forward. Rather, it is
about whether Plaintiffs can deploy these limited amendments to evade the application of Section 230

in a state law action against an internet platform. Under the regime created by Congreis pursuant to

S\

its power to regulate interstate commerce, they cannot do so. @
(

"
III.  The New Causes of Action in Plaintiffs Third Amended Petition Are Barred by
Section 230 0\@9
'S

On the same day Plaintiffs filed their response, they also amen @eir petitions to add claims

for negligent undertaking and strict products liability. These claim\%re barred for the same reasons
&

as the original claims. é@

Notably, even the narrower “Good Samaritan” @\g of CDA 230 for which the response

advocates applies fully to Plaintiffs’ claims. An interr@rvice provider “cannot be held liable for its

Q,

good faith efforts to restrict access to or availabi&@%of certain [third-party] material.” Davis v. Motiva
Enterprises, 1.1..C., 09-14-00434-CV, 2015 Y&§535694, at *4 (Tex. App.—Beaumont Apr. 2, 2015,
pet. denied). As the negligent undertaﬁ@@aim makes explicit, Plaintiffs’ claims seek to use against
Facebook the fact that Facebook (\%& flas been actively working to prevent its site from being used
for harm, including harm to te%gers on its site.
Q

As the response@@owledges, Facebook has always been dedicated to protecting against
harmful uses of its sétg@%sp. at 21. The petitions expressly try to use Facebook’s own Safety policies
and procedures@é@%%st Facebook—indeed, they now say that Facebook is liable for negligent
undertakir@@ should be “strictly liable” for any misuse of its site. Plaintiffs also say that Facebook
should be liable not because it is not taking protective steps, but because it zs taking such steps but,
according to Plaintiffs, it should have taken different or better protective steps, and should be liable

every time those steps fail to prevent some harm. See Resp. at 21 (noting that Facebook employs

“advanced technical systems to detect misuse of [its] Products, harmful conduct towards others, and
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situation where we may be able to help support or protect our community.”). This is precisely the
type of liability for third-party content that CDA 230 was intended to prevent, even under the
“narrow’” interpretation for which the response advocates. Davis v. Motiva Enterprises, I.1.C., 09-14-
00434-CV, 2015 WL 1535694, at *4 (Tex. App.—Beaumont Apr. 2, 2015, pet. d%ied) (holding

negligent undertaking claim against internet service provider was barred “[b]ecau/&@O(c) (2) allows

)
an interactive computer service provider to ‘establish standards of decency withtout risking liability for

o \QQ

doing s0™). Accordingly, all of Plaintiffs’ claims against Facebook, igﬁ@img—especially—those

added by the Third Amended Petition, are barred by Section 230. @
C

=

C
@

Any further amendment would be futile. Federal @ exas courts consistently have held

CONCLUSION

Plaintiffs’ theory of liability is barred by Section 230. Ea@’lamuff has already amended her petition
multiple times, and has only added more barred c@%@f action. Accordingly, it is clear that further
leave to amend would serve no purpose. § e@l@zd@w;ﬂg LLC v. Toups, 429 S.W.3d 752, 753 (Tex.
App.—Beaumont 2014, pet. denied) (rever&ing trial court and dismissing claims with prejudice); Davis
v. Motiva Enterprises, 1..1..C., No. 09- ﬁ\(0434—CV, 2015 WL 1535694, at *4 (Tex. App.—Beaumont
Aprt. 2, 2015, pet. denied) (afﬁm@dismissal with prejudice).

Subject to its Special@earance Facebook asks the Court to dismiss all of Plaintiffs’ causes

of action against Face@mth prejudice pursuant to Rule 91a.6
SO

%\@
Sl

¢ As stated in Facebook’s Original and Amended Motions to Dismiss, Facebook is willing to waive its right,
should the Court grant its motion, to any award of its legal fees pursuant to Texas Rule of Civil Procedure
91a.7.
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Introduction
This post-hearing brief has three major sections. In the first, we discuss
why Plaintiffs’ claims do not treat Facebook as a publisher or speaker of
third-party content. Preemption is the subject of the second se&i@n In the

~©
final section, we take each of the Court’s main questions fr&g/}he hearing—

S
we count fourteen of them—and briefly answer those qg% ions.
&
Argument Q
@
=
I. Plaintiffs’ Claims Do Not Treat Fa%?ook As a Publisher or
Speaker of Third-Party Content §g

Section 230 Does Not Ap\% Because Plaintiffs’ Claims
Are Based on Conten acebook Should Create or
Actions It Should Take@

A single sentence of Sectlo&o has been interpreted as providing
broad immunity to internet ce providers: “No provider or user of an
interactive computer ser@%ﬁhaﬂ be treated as the publisher or speaker of
any information pro@%d by another information content provider.” 47
U.S.C. § 230(c)(&@%e Court asked, “What is it Facebook does that . . . isn’t
a speaker a%ﬂ}t a publisher?” Reporter’s Record, Motion Hearing May 3,
2019, Pp. hereafter, “R.R. 49”). The answer is that Facebook may be a
publisher in some scenarios, but Plaintiffs do not seek to impose liability on
Facebook for publisher functions. Rather, Plaintiffs’ claims are based on

Facebook’s failure to warn or act.
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When a statute uses a word that it does not define, courts must
determine the word’s common, ordinary meaning by examining, among
other things, the context in which it is used, the legislative history of the
statute, dictionary definitions, treatises and commentaries, 6&% judicial

AL

constructions of the word in other contexts. Yates v. Unite @tes 135 S. Ct.
1074, 1082-85 (2015); Jaster v. Comet II Constr., Inc;@%% SW.W.3d 556,
563 (Tex. 2014). With respect to Section 230, the wog@pubhsher must have
a meaning relevant to legal causes of action ba%??on publisher status.
Under the principle of noscitur a @&s, “a work is known by the
company it keeps—to avoid ascribing g@ word a meaning so broad that it
is inconsistent with its accompan@ords, thus giving unintended breath
to the Acts of Congress.” Yates, é% S. Ct. at 1085. Thus, “publisher” should
%
be construed consistently@@ge@h the word that accompanies it, “speaker.”
Liability based on one’*tatus as a publisher or speaker is encompassed by
defamation law. @@ Zeran line of decisions and Facebook construe
“publisher” in %@ay that stretches that word well beyond its common legal
meaning ar&ie meaning of the word “speaker” with which it is paired.
B@( s defines “publish” as (1) “to distribute copies (of a work) to the

public,” (2) “[t]o communicate (defamatory words) to someone other than

the person defamed,” (3) “[t]o declare (a will) to be the true expression of
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one’s testamentary intent,” and (4) “[t]Jo make (evidence) available to a jury
during trial.” Black’s Law Dictionary 1352 (9th ed.). The second definition,
expressly related to defamation, is the only one that makes sense in the
statutory context. And under the common law, publication @Eﬂéﬁrs when

AN
“statements are communicated orally, in writing, or in pr@o some third

Q\QQ
person,” i.e., libel or slander. Exxon Mobil Corp. v. R%s&ones, 520 S.W.3d
N
572, 579 (Tex. 2017). ﬁ@
o2

Additionally, as discussed in Plaintiffsé%esponses, the legislative
history of Section 230 indicates that one o@gress’s specific purposes was
to overrule Stratton-Oakmont v. Procj%@%%‘ervices Co., No. 31063/94, 1995
WL 323710 (N.Y. Sup. Ct. May%@,& 1995). That opinion held Prodigy
potentially liable as publisher of{defamatory statements posted on its site by

%)
a user. @ /

Nothing in the te@%@ history of Section 230 indicates an intent to give
the word “publish@@broader meaning than it has in defamation law. Thus,
in a plain 1a11g@€§e construction of Section 230, Facebook cannot be liable
for a 1ib% \im, which treats it as a publisher, based on defamatory
statements written by a user on his Facebook page; nor can it be liable for a

slander claim, which treats it as a speaker, based on defamatory statements

made by a user in a video.
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Here, Plaintiffs’ claims are that Facebook knowingly facilitates and
benefits from sex trafficking, is negligent, and has negligently undertaken
actions to combat its problem with human trafficking. For each claim,

Plaintiffs allege that Facebook should have created its OV@%ﬁcontent—
Y
warnings. Additionally, for each claim, Plaintiffs allege (Eéé%book should
\©)
have taken affirmative steps to protect potential Victi/%ﬁ»@\ of sex trafficking
N\
such as the Plaintiffs. ﬁ@
For example, with respect to the Chap&%gS sex trafficking claim,

g

Plaintiffs contend Facebook knowingly facilitated and benefited from sex

trafficking by, inter alia, “not usingo@rtising space for public service
S

. NS .
announcements regarding the @@@ers of entrapment, grooming, and

recruiting methods used by sex @vaffickers.”t That is, Facebook should have

@
created content. Plaintiff@%ﬁso contend Facebook negligently failed to

discharge its duty to wg@y failing to warn of the danger of “grooming” by

9
sex traffickers.>2 Si@@gﬂy, Plaintiffs allege Facebook negligently undertook

SO

&

2O
S
&
B

1 For Jane Doe 1 (No. 2018-69816): Third Amended Petition,  327a;
For Jane Doe 2 (No. 2018-82214): Second Amended Petition, § 324.a.

2 For Jane Doe 1: Third Amended Petition, Y 339; for Jane Doe 2:
Second Amended Petition, Y 330.
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to warn users and “failed to exercise reasonable care in warning Jane Doe
about sex trafficking recruitment on its platforms.”3
Because these claims assert Facebook should have created its own

content, they do not treat Facebook as a publisher or speaker c@@hﬂﬁrd—party
\,}

content. “[A]n alleged tort based on a duty that would r q@?}e ... a self-
Q)
produced warning falls outside of section 230(c)(1).” Dg@ Internet Brands,

NS
Inc., 824 F.3d 846, 851 (9th Cir. 2016); see also @@1 v. Denton, 841 F.3d
2
I

733, 742-43 (7th Cir. 2016) (reversing dismisQ ?vhere some of plaintiff’s
&
o

allegations did not fall within Section 230 @ erefore, none of the claims or

allegations should be dismissed. \%&\
S

Negligent Underta]%@
With respect to Plaintiff%%egligent undertaking claims, the Court

asked how the allegation%@e%ared with the provisions of Section 230.
R.R. 44. Counsel, unfo%@ately, launched into a discussion of preemption
and legislative his@%hich is certainly not the most direct way of dealing
with the Court’x@estion. See R.R. 45-49. The most direct answer is that the

2O
N
provisions &ne statute do not concern the same type of content as would

$
be invo@i in the undertaking allegations.

3 For Jane Doe 1: Third Amended Petition, § 331; for Jane Doe 2:
Second Amended Petition, Y 337.
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In Texas, the elements of a negligent undertaking claim are (1) the
defendant undertook to perform services that it knew or should have known
were necessary for the plaintiff’s protection, (2) the defendant failed to
exercise reasonable care in performing those services, and e@%ﬂﬁr (3) the

AN
plaintiff relied upon the defendant’s performance, or&&j defendant’s
G

performance increased the plaintiff’s risk of harm%@rrington Co. v.
N\
Stutzman, 46 S.W.3d 829, 838 (Tex. 2000). ﬁ@
£
Plaintiffs have pled that Facebook: @S@@

S

e Undertook to warn users about a%% screen for illegal conduct on
its platforms because it knew or.should have known such actions
were necessary to protect Plaj S,4

N

e Failed to exercise reason%@\ care in warning Plaintiffs about sex
trafficking recruitment& its platforms, in screening and
identifying sex traffickérs on its Platforms, and in identifying and
reporting Plaintiffs’ @@zebook/ Instagram friend,5

e Plaintiffs relied@ these undertakings or Facebook’s negligent
performance i& ased the risk of harm to Plaintiffs,® and

5P

SO

4 For. Jane Doe 1: Third Amended Petition,  330; for Jane Doe 2:
Second Amended Petition, Y 336.

5 For Jane Doe 1: Third Amended Petition Y 331; for Jane Doe 2: Second
Amended Petition, Y 337.

6 For Jane Doe 1: Third Amended Petition, 1Y 332-33; for Jane Doe 2:
Second Amended Petition, 1Y 338-39.
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e Facebook’s negligent undertaking proximately caused Plaintiffs’
harm.”

As explained in Section I(A) above, these allegations are not
inconsistent with the provisions of subsection 230(c)(1) (treat&ent as a
publisher/speaker) because the allegations relate to informat/ﬁ&z@%rovided by
Facebook, but Section 230(1)(c)(1) only applies to informa\@%il/provided by a
third party. ©@

Additionally, the allegations do not conflict %@h subsections (c)(2)(A)
or (B). Subsection (A) precludes liability for a@%ns taken in good faith “to
restrict access to or availability of materia%@t the provider or user considers

to be obscene, lewd, lascivious, filt@\@ xcessively violent, harassing, or

@
otherwise objectionable.” 47 l@ § 230(c)(2)(A). That subsection is

O
obviously intended to prot&@ internet service providers from liability
el
\,
connected with pornogr , and the undertaking allegations do not relate

to content that is ob@@)nable from that standpoint. Similarly, subsection

(B) prevents liab&%’y for “actions taken to enable or make available . . . the
o OB
technical m@s? to restrict access” to the same material, i.e., pornographic

content.S.C. § 230(c)(2)(B).

7 For Jane Doe 1: Third Amended Petition, § 334; for Jane Doe 2:
Second Amended Petition,  340.
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It should be added that Plaintiffs do not know what Facebook has
actually done with respect to the undertaking allegations, they only know
what Facebook says it has done. Thus, even if Facebook’s objections to the

undertaking claims were potentially well-taken, they wou@l@%pose an

\
evidentiary issue that cannot be resolved by a motion t&j miss on the
O
pleadings. /&%\

None of Facebook’s Examples of @es Where Section
230 Did Not Apply Followed Faceﬁ)ok’s But-For Test

According to Facebook, Section 230 ba&@%ﬁabﬂity when “the cause of
action depends in any way [on] the c}%@ of causation on a third-party
[content] that’s posted on the site or@ c%&x@%ed on the site.” R.R. 8 (emphasis
added). In other words, Faceboqilé /‘s the Court to apply a but-for test for
determining whether Section @O(C) applies to Plaintiffs’ claims. See R.R. 10.

In response to the@rt’s question about what kind of claims would
not be barred by Se@-l 230, Facebook described three cases from the
Seventh and Nm&lgélrcults R.R. 14-15. But Facebook ignored the fact that

o 60\
those court%@jected the but-for test. Rather, they recognized that “[t]o

prov1ded immunity ‘every time a website uses data initially obtained

2%

from third parties would eviscerate [the CDA].”” HomeAway.com, Inc. v.
City of Santa Monica, 918 F.3d 676, 682 (9th Cir. 2019) (citing Barnes v.

Yahoo!, Inc., 570 F.3d 1096, 1100 (9th Cir. 2009)).
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Facebook first discussed City of Chicago, IIl. v. StubHub!, Inc., 624
F.3d 363 (7th Cir. 2010), in which the defendant (like Facebook) asked the
court to apply a but-for test. It argued Section 230 prevented Chicago from
assessing taxes on sales conducted on its site because the tax s’%}%ﬁe sought

N

to make “on-line sites liable for activities conducted on t @sites by third
IS @)
parties.” Brief for Appellee, City of Chicago, Ill. v. Stu@ ub!, Inc., No. 09-
&
3432, 2010 WL 3950593 at *15 (7th Cir. Feb. 5, 2010). The Seventh Circuit
f\
disagreed, holding that “subsection (c)(1) doe%©>@bt create an ‘immunity’ of
&
any kind.” StubHub!, Inc., 624 F.3d at 366 oted that Section 230 matters
D
“for defamation, obscenity, or copyrig}g@ingement” claims, but the tax did
Q

not depend on “who ‘publishes’ ar@@ormaﬁon or is a ‘speaker.”” Id.

Facebook also relied on Eée v. Internet Brands, Inc., 824 F.3d 846
%)
(9th Cir. 2016), which inw@%@d a failure to warn claim brought by a rape
victim against a social%etworking site. In that opinion, the Ninth Circuit
9
explained why the b \?for test effectively deletes the phrase “treated as the
. \ 9 . 13
publisher or sgg&ker from Section 230. It acknowledged that “Internet
Q\QQ
Brands ac& s the ‘publisher or speaker’ of user content by hosting Jane
S
Doe’s user profile on the Model Mayhem website, and that action could be

described as a ‘but-for’ cause of her injuries.” Id. at 853. But “[pJublishing

activity is a but-for cause of just about everything [the defendant] is involved
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in” and “[w]ithout publishing user content, it would not exist.” Id. at 853.
The but-for test “stretch[es] the CDA beyond its narrow language and its
purpose.” Id. at 853.

And the Ninth Circuit reaffirmed its rejection of the bl@%ﬁor test in

AN
HomeAway.com, 918 F.3d at 682. It held Section 230 did (g\ti%pply to a city
o @)
ordinance prohibiting online rentals with unlicensed %@rd parties merely
&
because the ordinance would require the internet sg@ce provider to remove
9
s

third-party content. Id. at 683. CS
&

In short, the instances in which cou not bar claims under Section

A

&

230 do not apply Facebook’s but-for ’@ Those courts concluded that the
Q
but-for test rewrote Section 230 @ﬁ@iminating “treated as a publisher or
speaker.” See Internet Brands, l&, 824 F.3d at 853; HomeAway.com, Inc.,
7@
918 F.3d at 684. Because @&f)lain language of the Section 230 invalidates
Facebook’s but-for testg%hat test should not be applied to determine whether
9
Section 230 bars P@/@tlffs’ claims.

AN
Ingé@et Brands, not MySpace, is Instructive
N
Face@( claims that the Fifth Circuit’s opinion in Doe v. MySpace,

N
Inc., 52@.3d 413 (5th Cir. 2008) is “very similar” to Plaintiffs’ lawsuit. R.R.
58. But, of all the cases the parties discussed, Internet Brands is the most

analogous.
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Facebook incorrectly suggests that MySpace concerned a failure to
warn claim. Rather, the plaintiffs only sought “to hold MySpace liable for its
failure to implement measures that would have prevented Julie Doe from
communicating with [her sex trafficker].” MySpace, Inc., 528 1§§d at 420.
The court, relying heavily on block quotes from the Zeran{jg;@ of cases and

)

o
the trial court’s opinion, affirmed dismissal of the plat@xffs claims. Id. at

@
419-20. It then proceeded to chastise plalntlff@ounsel for his oral
9
-
arguments. See id. at 420-22. @@

The plaintiff in Internet Brands did @&Q‘t a failure to warn claim. She
was an aspiring model who posted a plggig on the internet service provider’s
platform. After seeing her profile@ predators contacted her through the
platform pretending to be talerit'scouts and lured her to a fake modeling
audition where they druggét C’)r;d raped her. 424 F.3d at 849, 851.

The plaintiff alle%%Qhat the internet service provider failed to warn its
members that thee at risk of being victimized by predators. Id. at 849.
The Ninth ans(ﬁ@t decided the claim did not treat the internet service
provider a ubhsher or speaker of third-party content because it was based

on self-produced content. Id. at 852-54. As a result, the court reversed the

dismissal of the plaintiff’s claims. Id. at 854.
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Likewise, Plaintiffs seek to hold Facebook liable for its own content and
conduct. Under Internet Brands, Section 230 does not bar their claims.

II. Even if the Zeran Line of Cases Is Accepted, It Does Not
Matter: Plaintiffs’ Claims Are Not Preempted by S%Eion 230

The Medtronic Presumption @

At the hearing, we argued that the U.S. Supreme @@urt decision in
Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996), establ@%td a presumption
against federal preemption of state law in areas o% traditional state concern,
absent a “clear and manifest” expression of Co&@ggssional intent. Counsel for
Ms. Linsley suggested that Medtronic }&@been essentially overruled by
Puerto Rico v. Franklin California T@ﬁ‘ee Trust, 136 S. Ct. 1938 (2016).

@
R.R. 55-57. The Court should rej@at suggestion.

The Medtronic decmm@gose out of negligence and strict-liability
claims against the manu@ﬁ?er of a heart pacemaker lead. Medtronic, 518
U.S. at 480-81. The m@facturer argued that the plaintiffs’ state law claims
were preempted@he provisions of the Medical Device Amendments of
1976, 90 Sta@%@\@g\ Id. at 481. Thus, Medtronic dealt with the same situation
confrontl@e Court: a defendant claiming traditional state law theories
were preempted by a federal statutory change.

The Supreme Court observed that “[i]Jn all pre-emption cases, and

particularly in those in which Congress has ‘legislated . . . in a field which the
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States have traditionally occupied,” we ‘start with the assumption that the
historic police powers of the States were not to be superseded by the Federal
Act unless that was the clear and manifest purpose of Congress.”” Id. at 485
(internal citations omitted). &Nﬂﬁ
N
In response, Facebook argued that Puerto Rico, Whl(‘,b\\j olved Puerto
@)

Rico’s attempts to restructure some of the Commonweé}h s massive debt,

«9D
had impliedly overruled Medtronic. In Puerto @0 the Court wrote:

9

P

“because the statute ‘contains an express pre@B@lptlon clause,” we do not
invoke any presumption against pre- emp@ut instead focus on the plain
wording of the clause.” Puerto Rico, 13@ Ct. at 1946 (quoting Chamber of

N
Commerce v. Whiting, 563 U.S. 5@94 (2011)).

First, the Court did not(verrule or even mention the Medtronic
%)
decision in its Puerto Rico6pinion.

Second, Puerto R/%o dealt with federal bankruptcy laws, which are not
an area of tradltloﬁtate regulation or historic police powers. Medtronic,
on the other h{&@ expressly dealt with “the historic police powers of the
States” in t@ orm of tort law. Medtronic, 518 U.S. at 485.

T@federal courts have had an inconsistent reaction to Puerto Rico.

The Third Circuit continues to apply the presumption against preemption of

claims “historically regulated by states,” because such claims were not
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implicated by Puerto Rico’s analysis of bankruptcy issues. Lupian v. Joseph
Cory Holdings, 905 F.3d 127, 131 (3rd Cir. 2018). The Second and Ninth
Circuits have continued to apply the presumption against preemption in
cases involving historic state police powers without commentlrg\ﬁ)n Puerto

Rico. See Marentette v. Abbott Labs, Inc., 886 F.3d 112, 11&9@%‘1 Cir. 2018);

o @
Lazar v. Kroncke, 862 F.3d 1186, 1195 (9th Cir. 2017) B@)ot Inc. v. Caring
\
for Montanans, Inc., 862 F.3d 1186, 1195 (9th Cir. 2@), cert. denied, 138 S.
o
Ct. 2647 (2018). CS)@

The Fourth Circuit noted the Sup@ Court’s “somewhat varying
pronouncements on presumptions @%press preemption cases,” and
decided not to apply the presum@ in a series of cases involving airline
deregulation. Air Evac EMS, Iné v. Cheatham, 910 F.3d 751, 762 (4th Cir.

Z
2018). Other circuit court%%gige followed that approach. See EagleMed LLC

v. Cox, 868 F.3d 893, 3 (10th Cir. 2017); Watson v. Air Methods Corp.,

e

O
870 F.3d 812, 817 @@ Cir. 2017). These decisions do not support Facebook’s

contention th%i\@uerto Rico has impliedly overruled Medtronic because
airline der/x ation is not a traditional concern of the states.
N
Perhaps most significantly, two Texas courts of appeals have applied

the presumption against preemption since Puerto Rico, and neither

commented on the decision. One of those opinions—In re Union Pac. R.R.
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Co., No. 14-18-01046-CV, 2018 WL 6836827, at *2 (Tex. App.—Houston
[14th Dis.] Dec. 28, 2018, no pet.)— is binding on this Court. See also Sunset

Transp., Inc. v. Texas Dep’t of Transp., 557 S.W.3d 50, 65 (Tex. App.—

. (=
Austin 2017, no pet.). QS
7, 10 pet.) @&
In conclusion, there is no legal support for Faceboogk\\;f‘ ssertion that
S
Q)

Medtronic has been overruled or limited. That beingﬂs@ the presumption

NS
against preemption should apply. There is no reasgr@le argument that any
9
@

of the statutory language shows a “clear and manifest” Congressional intent.

)

The Court should reject Facebook’s po@m that the Communications
|
Decency Act preempts Jane Doe’s cog@n—law and statutory claims under
)
»
state law. @QQ

Facebook’s Argurént that “Congress Did Not Carve Out
State Civil Actig@& in the 2018 Amendments” Should Be
Rejected N

The 2018 amen% nt, codified in Section 230(e)(5), states that

O
nothing in the sect'@@%ﬁould “be construed to impair or limit™:
N\

e Claitiis in civil actions brought under the federal human
cking statute, Section 1595 of Title 18, based on conduct
t violates the federal criminal statute, Section 1591;

N
@ Criminal charges brought under state law based on conduct that
violates Section 1591; or

e Criminal charges brought under state law in jurisdictions where
prostitution is illegal based on conduct that violates Section
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2421A, which criminalizes the promotion or facilitation of
prostitution over the internet.

47 U.S.C. § 230(e)(5). Facebook argued that civil claims under state law are

preempted because they are not expressly mentioned in this arrﬂfndment.
QS
R.R. 18-28. C)\@&
)
At the hearing, Facebook also argued that the am% ment does not
Q

change the preemption analysis. R.R. 24. In other words, the amendment

was promulgated and passed in order to solve thé problems that Congress
%
perceived that the Zeran line of cases had c@ed with respect to human

. 1 . . N)
trafficking via the internet. But Facebook g&ﬁtends that background has no

bearing on the scope of Section 230’s @%mptive effect.8
@
First. If the Court accep’g&%e preemption argument advanced in
O

Section II(A), that argumentgdisposes of Facebook’s contention. That is
)

because Facebook argue@%reemption by implication, i.e., because Section

230(e)(5) applies to 6@% types of claims, it must mean that no other types

of claims are all&@d. But preemption by implication is not a “clear and
o OB
~J

manifest” ex@iﬁsion of Congressional intent to preempt.
il

8 Facebook also seemed to contend that Section 230(e)(3) only referred
to Section 230 as it existed prior to the amendment. R.R. 24-26. But once the
amendment was signed into law, it modified Section 230. At that point,
Section 230(e)(3) applies to the modified Section 230.
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Second. The act through which Congress amended Section 230—the
Allow States and Victims to Fight Online Sex Trafficking Act (FOSTA)—
clearly states what Congress was trying to do, and shows it was not trying to
limit state civil law claims unless those claims were “incons%ﬁ?}nt with”

Y
Section 230, as provided in the pre-existing preemption pr@on 47 U.S.C.

@)
§ 230(e)(3). Congressional intent can be seen in FO\%@' s preamble: “To
amend the Communications Act of 1934 to clarlfy @t section 230 of such

f
Act does not prohibit the enforcement :':1ga1Q providers and users of

interactive computer services of Federal @ State criminal and civil law
relating to sexual exploitation of chlld§ or sex trafficking, and for other
purposes.” Pub. L. No. 115-164, 13@ 1253 (2018) (emphasis added).
FOSTA states that Sectionn_-230 “was never intended to provide legal
%,
protection to . . . websites @Cf)@facilitate traffickers in advertising the sale of
unlawful sex acts with %{ trafficking victims” and that “clarification of such
section is warran@@to ensure that such section does not provide such
protection to s \websites.” Id. at sec. 2, 88 (1), (3). Section 7 of FOSTA, the
“Savings C&e > provides that “[n]othing in this Act or the amendments
made b@ms Act shall be construed to limit or preempt any civil action or

criminal prosecution under Federal law or State law (including State

statutory law and State common law) . . . that was not limited or preempted
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by section 230 . . . as such section was in effect on the day before the date of
enactment of this Act.” Id. at 132 Stat. 1255 (emphasis added).
Facebook will argue, of course, that Section 230 had previously

preempted all claims that could be based on third-party content§§o nothing
\

was preserved by the savings clause. But Congress said that wasnot its intent.

O

And the fact that Congress specifically “saved” state\%%atutory and state

common law claims that might have made it thr%@h the gamut of pre-

amendment decisions certainly shows that %‘%ggress did not intend to

preempt those types of claims. The savi@clause must also have some

meaning, given the rule that statutes a@x%@ be construed “so that no part will

be inoperative or superfluous, voic@%‘f\nsignificant.” Corley v. United States,

556 U.S. 303, 314 (2009) (quoti@%Hibbs v. Winn, 542 U.S. 88, 101 (2004)).
%

Third. FOSTA’s legié@g@e history shows Congress did not intend the
types of claims listed i@e amendment to be exclusive. It was attempting,
in part, to make i‘(e/@Qier for prosecutors to bring criminal charges against
internet servic&@oviders that facilitate human trafficking. A congressional
report dis \ed how, pre-amendment, a state criminal law could be
enforce éamst an internet service provider “as long as it is ‘consistent’ with

§ 230.” H.R. Rep. No. 115-572, at 9 (2018). However, that provision was

“problematic” because the states were forced to litigate the application of
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Section 230. Id. So Congress amended the section “to allow states to enforce

certain criminal laws without litigating the application of § 230.” Id.
Congress created “an explicit carve out to permit state criminal

prosecutions.” Id. “The language used in the carve-out is de&gn&o ensure

\

that [internet service providers] are subject to one set of crn& 1laws, rather

° @
than a patchwork of various state laws.” Id. at 10. The %éwe outs that were
«9D

created by FOSTA are listed in Section 230(e)(5)(B)@d (C) and are codified
at 18 U.S.C. § 1591 and 18 U.S.C. § 2421A, wh&%g refer to sex trafficking of
children and promotion of prostitution, re@lvely

In the final version of the amendment, Congress added another carve-
out to ensure that federal civil cla@@under 18 U.S.C. § 1595 would not be
subject to analysis under Sectiyoé%go. 47 U.S.C. §230(e)(5)(A). As we have
argued before, Texas’s ciﬁ%@gﬁ;an trafficking statute, Chapter 98, tracks the
federal civil remedy a%ost exactly. Response, pp. 29-30. It is therefore
consistent with Se ction 230 and is not preempted.

Faceboi)lg @argument at the hearing was that because the 2018
amendme d not carve out state civil actions, it preempted them—but that
is not h@express preemption works. Congress has to demonstrate “clear

and manifest” intent to preempt. What Congress showed with respect to

sections 230(e)(5)(A), 230(e)(5)(B), and 230(e)(5)(C) was an intent to (1)
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streamline and make uniform criminal proceedings involving human
trafficking and prostitution and (2) to provide a federal civil remedy that did
not previously exist.

This Court is in the same position as the Supreme C@ﬁ‘t was in

Medtronic, when it observed that “[t]here is, to the best Qf%@r knowledge,

Q)
nothing in the hearings, the Committee Reports, or th@ ébates suggesting
NS
that any proponent of the legislation intended a ;@ping pre-emption of
f\
traditional common-law remedies against manlé%tturers and distributors of

defective devices.” 518 U.S. at 491. Th urt continued: “If Congress
intended such a result, its failure evg hint at it is spectacularly odd,
”\\\
particularly since Members of bo@@ouses were acutely aware of ongoing
products liability litigation.” Id. (footnote omitted).
%)

Substitute “interne%%%rvice providers” for “manufacturers and
distributors of defectiv evices” and “ongoing human trafficking litigation”
for “ongoing pro@@s liability litigation,” and the conclusion is clear:
Facebook has %@Shown an intent to preempt state law claims.

%\
il
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III. Plaintiffs’ Answers to the Court’s Questions

Questions to Ms. Lindsley

1. “Explain to me how a statute that’s entitled “Protection for Private
Blocking and Screening of Offensive Material” becomes this ex e bar to
any claim against your client?” R.R. 11-12. &Q)
L : : O,
This is, of course, the overarching question: @at is the proper
o@
interpretation of Section 230? Part of the answer to @t question is that “the
/7
9
@

title of a statute and the heading of a secti01<1>@@e tools available for the
O
resolution of a doubt about the meaning of@@atute.” Almendarez-Torres v.

United States, 523 U.S. 224, 234 (1998§

Q)
2. “The Fifth Circuit—did it [re%@@%ction 230 broadly] as well?” R.R. 12.
Section I(D) of this brief yzes the MySpace opinion of the Fifth
Circuit. Q%\@
3. “Soif the 1angua§e©as intended to be that broad, why are there also
exemptions or proé)@\@@ns from liability in [230(c)(2)], and in the Digital
N/

Millennium Cg)@ight Act, why do we have separate protections for

5
@

[Facebook] other actions?”
T@ourt’s question illustrates why the interpretation of Section 230

adhered to by the Zeran line of cases and by Facebook is wrong—it renders
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230(c)(2) meaningless because 230(c)(2) does not add anything to the
“broad immunity” they believe is conferred by 230(c)(1).

4. “So how does [(e)(5)] come into play, then?” ... The sex trafficking law,

no effect on sex trafficking.” R.R. 18. @0\\\@
AN
Section II(B) of this brief discusses this question. Ky@
\©)
5. “[T]alk to me about (e)(3) then.” R.R. 22. A &
7
Section II deals with the preemption prp@ion of Section 230
2
@
generally. @@
&

6. “[D]oes the addition of the sex tr@ing piece in (5) change the

[preemption] analysis?” R.R. 24. §
N

See Section I1(B) §©§
7. “Sohow is her cause of action preempted under 230?” R.R. 27.

7@

See Section II. Q%\QU

Questions to Plainhﬁs’%@nsel
9
8. “Soletme ju@gart with what is it Facebook is actually doing that you
are seeking to them liable for?” R.R. 35.
O
This @ stion is addressed in both Sections I(A) and I(B) of the brief.
N

9. is Facebook not essentially a publisher?” R.R. 39.

Section I of the brief deals with this issue.
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10. “Are you sure about [the 2018 amendment carving out ‘the entire area
of sex trafficking, including state civil causes’]? Because I see what the

purpose is, but the specifics they drafted was Section (e), which lists—doesn’t

list state civil action.” R.R. 40. &\ﬂﬁ
See Section II(B). &C)
@)
11. “The negligent undertaking, meaning theyve ﬂ@lgenﬂy failed to
&
protect?” R.R. 44. @
/7@

Section I(C) deals with negligent underta @g
12. “So this language, ‘no cause of actlo@y be brought and no liability
may be imposed under any state or loeal'law that is inconsistent with this

<

section’ doesn’t include common law elaims? . . . Tt had to say ‘common law

N

claims?” R.R. 45. ©)
%)

Yes; if Congress inte@%& to preempt all common-law claims, it would
have said so. See Moore%@runswick Bowling & Billiards Corp., 889 S.W.2d
246, 250 (Tex. 1@9 (“We conclude that the precepts that preemption
clauses must @arrowly construed and that Congress’ intent to preempt

N7
must be ¢ cl$ and manifest’ counsel us to decline to read ‘law or regulation’
N
SO broa@r as to include state common-law claims.”). The only clear and

manifest intent expressed in Section 230 is to preempt defamation-type

claims under the common law that rely on publisher or speaker liability.
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13. “Was that a defamation claim? The Prodigy case was a defamation
claim?” R.R. 48.
Yes. See Stratton Oakmont, Inc. v. Prodigy Services Co., No.

31063/94, 1995 WL 323710, at *3 (N.Y. Sup. Ct. May 24, 1995$A finding

that PRODIGY is a publisher is the first hurdle for plalntlfgf\ggg overcome in

o @
pursuit of their defamation claims.”). /K%
\
14. “How does 98 fall—where does Chapter 98 1 within this federal
9
-
statute, or does it?” R.R. 51. @%2)@

Chapter 98 is a state law that is @)reempted because it is not
inconsistent with Section 230. It 1mp§§ liability on the same grounds as
the federal statutes that are expr y exempted by the amendments in

subsection (e)(5). é

% Prayer

The motions to %ISIIHSS should be denied and the Court should

9
entertain a motioestablish the amount of Plaintiffs’ attorney’s fees and
\
expenses. ng
%\
&
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I. INTRODUCTION
Defendant Facebook, Inc. (“Facebook”) files this Supplemental Brief in support of its Rule
91a motions to dismiss the claims against it in these two cases, in response to an invitation from the
Court at the close of the May 3, 2019 hearing in these matters." This brief addresses f%ur points that

were raised at last Friday’s hearing. First, contrary to comments by counsel for@ two Jane Doe
C
)

Plaintiffs (“Plaintiffs”) at the hearing, Facebook works diligently to proteét minors from sexual

)
\,,
exploitation on the Facebook platform, as the Petitions acknowledge. Se% , Plaintiffs concede that
N . N . .

their claims here are barred under a mountain of federal and state cas@v interpreting Section 230 of

/‘7

2
the Communications Decency Act. Third, nothing in the 2018 @'g@hdments to Section 230 changed

5
O
that result—on the contrary, those amendments only furt@ggnﬁrm that Plaintiffs’ claims against
@5

Facebook are inconsistent with the immunity created b@g?éon 230. Finally, the preemptive language
in Section 230 applies squarely to all of Plaintiffs’ c@gainst Facebook in these cases. Accordingly,
the Court should dismiss those claims with p ice.

ID) ARGUMENT

@
A. Plaintiffs’ Petitions ShowQ@ Facebook Works Diligently to Protect Minors from
Sexual Exploitation Q&

During the May 3 he@\%ﬂg, Plaintiffs’ counsel made several inaccurate and inflammatory
statements about Faceb@k??peciﬁcaﬂy, Plaintiffs’ counsel stated, in open court, that Facebook “has
created a product gh@.@% Vbeing used to rape children. Facebook knows it. Facebook allows it.
Facebook facih@@t.” Exhibit A, May 3, 2019 Hearing Transcript (“Hearing Tt.””) 49:23-50:10.
Facebook@@he deepest sympathy for all victims of human trafficking, but this rhetoric leveled by

Plaintiffs’ counsel is not only untrue, but is belied by the myriad allegations in Plaintiffs’ own Petitions

1 Facebook files this Supplemental Brief subject to and without waiving its previously filed Special
Appearances to Contest Personal Jurisdiction, Object to Improper Venue and Motion to Dismiss for
Improper Forum, and Answer.
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acknowledging that Facebook has implemented significant controls and practices to prevent its site
from being misused—including controls, such as content monitoring, specifically directed at various
forms of exploitation of children.

For example, Plaintiffs admit that Facebook “doles| not allow content that se@ally exploits

or endangers children,” and that when such content is discovered, Facebook “\@eport it to the

;
)

National Center for Missing and Exploited Children [(“*NCMEC”)].” Cause No. 2018-69816, Third

Y

Amended Petition (““Third Am. Pet. (69816)”)  161; Cause No. 201&@ 14, Second Amended

<

Petition (“Second Am. Pet. (82214)”) § 167. This is more than just a@icy—Plaintiffs concede that
@
Facebook does in fact “report instances” of “child abuse,” “s @l assault of a child,” and “child

5
@)
human trafficking” to NCMEC. Third Am. Pet. (69816) 1@&@2; Second Am. Pet. (82214) 99 40-
9,
42. NCMEC itself has acknowledged that Facebook i%@f partner in this regard:

Since 2011, Facebook has worke %%ely with NCMEC to combat
online child sexual exploitation. % rticipating in voluntary NCMEC
industry initiatives, Faceb@is proactive in detecting child
pornography on its syste nd working to prevent continued
victimization. Considered @jechnology leader, Facebook remains on
the cutting edge by devélgping tools to protect children and sharing
best practices with Eclonline companies.

Partners, NATIONAL CENTER F@\/HSSING AND EXPLOITED CHILDREN, http://www.missingkids
.com/supportus/pattners (la@%ited May 8, 2019).
o
Beyond FF aceb% ’savork with NCMEC, Plaintiffs’ petitions affirmatively allege that Facebook

o>
regularly employsba@%j/onal measures to curb sexual exploitation of minors on its platform:

° Faok “has taken precautions specific to child users between the age of 13-17.2 Third
@Pet. (69816) 9/ 109-10; Second Am. Pet. (82214) 9 112-13.

2 Plaintiffs admit that a user must be 13 or over to join Facebook. Third Am. Pet. (69816) 9 134; Second
Am. Pet. (82214) § 138. This comports with Congress’s decision in the Children’s Online Privacy
Protections Act to require parental consent for children under 13 to share personal information on the
internet, but not to require such consent for children 13 and over. See 15 U.S.C. §§ 6502(a)(1), 6501(1).
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e Facebook “has monitored content” and continues to monitor content on its site regarding
“sexual exploitation of minors” and “human trafficking of minors.” Third Am. Pet.

(69816) 9 45-46; Second Am. Pet. (82214) 14 45-46.

e Facebook prohibits any person that is involved in human trafficking from “having a
presence on Facebook.” Third Am. Pet. (69816) § 160; Second Am. Pet. (82214) § 165.

e TFacebook has “provided information to Texas law enforcement agen TN §egardlng the
trafficking of minors in Texas.” Third Am. Pet. (698106) ] 44; Secq A m. Pet. (82214)

99 44.

e TFacebook has blocked users on Facebook for explicit content, QIﬁdlng that involving the
sexual exploitation of minors. Third Am. Pet. (69816) ﬂﬂo\ econd Am. Pet. (82214)

€9 51.

@
e TFacebook prohibits all nude images of children, even@@se (such as family photos) that
might be shared with good intentions, due to the gtendal for abuse by others and to
i

help avoid the possibility of other people reusin, isappropriating the images.” Third
Am. Pet. (698106) § 161; Second Am. Pet. (8 @ 167.

e TFacebook “work|[s] with external experts, itictuding the Facebook Safety Advisory Board,
to discuss and improve [its] policie& 1d enforcement around online safety issues,
especially with regard to children.” Thi Nxm. Pet. (698106) 4161; Second Am. Pet. (82214)

q1167. @/

e Facebook prohibits sexual solicitation on its platform. Third Am. Pet. (69816) 9 162;
Second Am. Pet. (82214) ]@
o @)
One of the important obje@s of Section 230 was to “encourage service providers to self-
regulate the dissemination of o%nmve material over their services.” Bennett v. Google, I.1.C, 882 F.3d

1163, 1165 (D.C. Cir. 20@)@‘%10@; other objectives, Congress wanted to “incentivize companies to
)

neither restrict conter@%por bury their heads in the sand in order to avoid liability.” Id. As is clear
¢

7

from the above @y of policies that Plaintiffs acknowledge in their operative Petitions, Facebook is
not bury1r§4@©ead in the sand.

To the contrary, Facebook is working diligently to protect minors from sexual exploitation in
any form. Section 230 sweeps broadly to protect platforms from liability for civil claims that turn on
third-party content—in part because Congress did not want to chill efforts such as those that

Facebook has taken here to prevent human trafficking and the exploitation of children. Because
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https://LLC,882F.3d

Plaintiffs’ claims in these matters stem entirely from third-party content on Facebook’s platform, and
because none of the legal arguments that Plaintiffs’ counsel has made against the application of Section
230 has merit, the Court should dismiss Plaintiffs’ claims against Facebook.

B. This Court Should Decline Plaintiffs’ Request That This Court Depart From the
Consistent Interpretation of Section 230 by Texas and Federal Appellate Courts
@
At the May 3, 2019 hearing, Plaintiffs’ counsel all but conceded that, u@ the last 22 years

X
of Texas and federal Section 230 precedent, Plaintiffs’ claims against Face&%@k are barred.> Rather
than arguing otherwise, Plaintiffs ask this Court to hold that that all ca ‘&@Cluding and since Zeran v.

America Online, Inc., 129 F.3d 327 (4th Cir. 1997), “were incorrectly @ided,” and to decline to follow
(@
52

the myriad cases from across the country holding that civil cau@f action should be dismissed when

an internet service provider did not directly or material@cipate in creating the content at issue.

Hearing Tt. 53:12-54:11 (“We think Zeran and all of @ses following it were incorrectly decided ...
o%

[a]nd there are a lot of them, and we acknowledggzgéﬁat.” .
J

Section 230 provides that “[n]o prc@{ r or user of an interactive computer service shall be

treated as the publisher or speaker of@y information provided by another information content
o @)

provider,” and that “[n]o cause oi%sn may be brought and no liability may be imposed under any

State or local law that is inco%stent with this section.” 47 U.S.C. § 230(c)(1), (e)(3). Since Zeran,
Q
courts across the count((@luding in Texas) have confirmed that Section 230 immunizes internet
W)

service providers—gu@%in particular, social media platforms—from liability for allegedly harmful
\Y
o U
Y
K©§

3 At las&@iay’s hearing, Plaintiffs’ counsel effectively conceded that Plaintiffs’ claims are barred for an
additional reason by answering “Yes” to the question “you want to impose some affirmative duty [on
Facebook] to protect children?”. Hearing Tr. 37:11, 9-10. “As a general rule, a person has no legal duty
to protect another from the criminal acts of a third person ... .” Walker v. Harris, 924 S.W.2d 375, 377
(Tex. 1996). A “special relationship may sometimes give rise to a duty to aid or protect others,” Pagayon v.
Esexcon Mobil Corp., 536 S.W.3d 499, 504 (Tex. 2017), but there is no such “special relationship” between an
online platform and its users that would give rise to an affirmative duty to protect those users from third-
party harm, e.g., Beckman v. Match.com, I.L.C, 743 F. App’x. 142 (9th Cir. 2018) (men.), cert. denied, 139 S. Ct.
1394 (2019).
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third-party communications conveyed through their services.

For example, in 2008, the Fifth Circuit addressed this issue in Doe v. MySpace, Inc., a remarkably
similar case in which the plaintiff claimed that her daughter joined MySpace (a social medial platform)
at age 13 by lying about her age, and then was contacted by another user on the sitew%reed to meet
with him off-line, and was sexually assaulted by the other user during the off-line f@nter. 528 F.3d

)
413, 416 (5th Cir. 2008). She alleged that MySpace had “failed to implement Basic safety measures to
)

prevent sexual predators from communicating with minors on its Web /sﬁé” including measures to
o

N\
prevent underage individuals from lying about their age to join the si@a’. at 414-17.
C

, N , o2
The Fifth Circuit held that the claim was barred by Sectl%z@o. The court looked to both the
5
@)
plain language and the consistent judicial interpretations o@@tamte to conclude that Section 230
9
extends “broad immunity ... to Web-based service &Qoders for all claims stemming from their
publication of information created by third partie@d. at 418. And the plaintiffs’ claims, though
. o @ .
couched in terms of “failure to implement safety measures to protect minors,” were “merely
another way of claiming that MySpace WQS&IC for publishing the communications” of third parties.
Id. at 419-20. Accordingly, th%%@@ﬁrt held that these claims were barred by Section 230
“notwithstanding [the plaintiffs’]@ertion that they only sought to hold Myspace liable for its failure

to implement measures tha@@d have prevented Julie Doe from communicating with [the sexual

(4
predator].” Id. @

o
The Texag @c of Appeals in Beaumont came to the same conclusion in 2014 in GoDaddy.com

LIC v Toz;py;\ S.W.3d 752 (Tex. App.—Beaumont 2014, pet. denied). In GoDaddy, a class of
S

women alleged that they were victims of non-consensual postings of pornographic images of

themselves on two “revenge porn” websites that were hosted by GoDaddy. Id. at 753. The plaintiffs

alleged that GoDaddy “knew of the content, failed to remove it, and then profited from the activity

on the websites.” Id. GoDaddy filed a Rule 91a Motion to Dismiss, arguing that it was immune from
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civil liability under Section 230. The trial court denied the motion (7Z.), but the Court of Appeals
reversed, finding that “[a]llowing [the] plaintiffs to assert any cause of action against GoDaddy for
publishing content created by a third party, or for refusing to remove content created by a third party

N

Finally, just 10 days ago, in Daniel v. Armsiist, LLC, ---N.W.2d---, the Wiscom& upreme Court
C

would be squarely inconsistent with section 230.” Id. 758.
)
reaffirmed that Section 230 bars any claim—*“no matter how artfully pled,” andeyen if allegedly based
)
on an internet platform’s “own actions”—where the claim turns on an ation that the platform

<

NS
“provided an online forum for third-party content and failed to ad@tely monitor that content.”
C

=

2019 WL 1906193, at *11 (Wisc. April 30, 2019). The Court er@fj@?ed this legal framework to hold
that Section 230 barred claims by a shooting victim that '@ine gun merchant from which the
shooter purchased the weapon had deliberately desigr@d@ogs website to enable “prohibited persons”
such as the shooter (i.e., persons prohibited by@%\%ﬁom possessing a firearm) to avoid federal
background checks and waiting periods by g@ﬁgthem to the “private sale” option, which did not
include those restrictions. The plaintiff afgued, and the mid-level Wisconsin appellate court agreed,
that Section 230 did not apply b&x@g@plaindff was challenging the website’s “own conduct in
facilitating user activity” thro@ the design of its site, not the underlying content of the
advertisements. Daniel v. f, 913 N.W.2d 211, 214 (2018). The Wisconsin Supreme Court
reversed, holding that %@ourt of Appeals’ reading did not give effect either to the plain language of
Section 230, or tg @g@many judicial decisions construing it. The Court noted that the purpose of

Section 230 \y@o “prevent|[] the specter of tort liability from undermining an interactive computer

service pr@er’s willingness to host third-party content.” Id. Because all of the plaintiffs’ claims
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“require[d] Armslist to be treated as the publisher or speaker of information posted by third parties
on armslist.com, her claims are barred by § 230(c)(1).”

In short, both the text of Section 230 and all relevant precedent are clear: Section 230 provides
broad immunity to internet service providers for state law claims stemming from their%lblication of

information created by third parties. Because Plaintiffs’” claims against Facebook@q entirely from
C

)
content created by third parties, this Court should dismiss Plaintiffs’ claims against Facebook under

)
Section 230. Plaintiffs have cited no authority for holding otherwise. A;@e arguments Plaintiffs

presented at the hearing in an effort to justify a departure from ow@wo decades of Section 230
C

=

precedent should be rejected for the reasons set forth below. @2;@

,
C. Plaintiffs’ Claims Are Inconsistent with Section @@Ven Under the 2018 Amendments

to Section 230 @)
9
In addition to asking the Court simply to ignor%g&ades of adverse precedent, Plaintiffs contend

Q,

that this precedent no longer applies because their«z%ims are now allowed by the 2018 Amendments to
§ )
Section 230 in the Allow States and Victims@g ight Online Sex Trafficking Act (“FOSTA”). But the

amendments in FOSTA only further cqr@m that Section 230 bars private civil actions under state law,
Q\Qj
including the claims against Faceb@%ﬁ: these cases.

As noted in Faceboo reply, Congress enacted FOSTA in response to overwhelming
Q
information presented b)@@cacy groups and affected parties to document and highlight the growing
)

problem of child trgf@ng. Presented with extensive evidence regarding the proliferation of child
Y

&
O
8

4 Plaintiffs’ response briefs relied on the Wisconsin Court of Appeals decision that this case reversed. Resp.
16. Just two days ago, Eric Goldman, a well-regarded expert on Section 230 and Professor of Law and
Director of the High Tech Law Institute in Santa Clara University, wrote that the Wisconsin Supreme
Court had “corrected” a “bizarre opinion” from the Wisconsin intermediate court to “restor[e] sanity to
Wisconsin’s Section 230 jurisprudence.” E. Goldman, Wisconsin Supreme Court Fixes a Bad Section 230
Opinion—Daniel  v.  Armslist, TECH. & MARKETING LAW BLOG (May 7, 2019),
https:/ /blog.eticgoldman.org/archives/2019/05/ wisconsin-supreme-court-fixes-a-bad-section-230-
opinion-daniel-v-armslist.htm.
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trafficking on the internet—and after much discussion and compromise—Congress amended both the
underlying federal substantive law and Section 230 to address the problem.

The 2018 amendments added three exemptions to the immunity created by Section 230:

e First, FOSTA created a new federal civil cause of action against platform_operators who
intentionally “promote or facilitate the prostitution of another person,” FOSTAS Pub. L. 115-
164, Apr. 11, 2018, 132 Stat. 1254, § 3 (codified at 18 U.S.C. § 2421A), aﬁx@lended Section
230 to create a specific exception to Section 230 immunity for this new(federal civil cause of

action, 7. § 4 (codified at 47 U.S.C. § 230(e)(5)(A) é&

2 &)

o Second, FOSTA for the first time authorized state Attorneys Ge N to bring an action to
enforce the federal provisions i parens patriae behalf of state residénts, #d. at § 6 (codified at 18
U.S.C. § 2421(d)), and it amended Section 230 to create a s ic exception to Section 230

immunity for claims brought by state Attorneys Genera,lj@z' . § 4 (codified at 47 U.S.C.

=

§ 230(e)(5)). @/’@
e Finally, FOSTA exempted certain types of state crimi osecutions related to sex trafficking
that previously would have been covered by Section 230. "See FOSTA § 4 (codified at 47 U.S.C.

§ 230()(5)B)~(C). %9
Crucially, none of these exemptions applies to state@ﬂ actions brought by private plaintiffs.

Q,

N

Despite Congress’s enacting of three e @s exemptions and its failure to enact an exemption
covering state-law civil claims, Plaintiffs askg?%is Court to read into FOSTA an implied exemption for
state-law civil claims brought by priza@laintiffs. See Hearing Tr. at 51:4-10, 54:12—18. Plaintiffs
point to the language in section @that states that Section 230 does not bar enforcement of “any
State law that is consistent Wit@%is section”—language that, notably, has been in the statute since the
inception. They argue @@lis language applies because FOSTA created an exemption for federal

N

civil claims to enf@g@ the federal anti-trafficking statute and Texas’s anti-trafficking statute is
substantively : %milar to the federal” anti-trafficking statute. Hearing Tr. at 51:8-9. Thus,
Plaintiffs c@&&d, their state-law claims are “consistent with” Section 230 and therefore not barred.
See Ps” Resp. Br. at 28-30.

This argument fails for three reasons. First, FOSTA did not create an exemption to Section

230 for state-law civil claims, and where Congress has expressly created a limited number of exceptions
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to a statute, it is “inconsistent with” the statute for a court to create additional exceptions by

implication. See 47 U.S.C. § 230(e)(3). As noted above, Congress created three express exemptions

to Section 230 for human-trafficking claims: one for a federal civil claim; one for certain state criminal

prosecutions; and one for certain state-law civil actions brought in parens patriae by state attorneys

general. Congress did nof create a fourth exemption for state-law civil claims &@ght by private
C

)
plaintiffs. The “meticulous ... enumeration of exemptions” in FOSTA “conflrms that courts are not

o \QQ

authorized to create additional exceptions.” See Law v. Siegel, 571 U.S. 415/,%%4 (2014); accord Jennings v.

Rodrignez, 138 S. Ct. 830, 844 (2018) (the existence of an “express exc@n” “precludes the [creation]
C

=

of implicit” exceptions); see also Alexander v. Sandoval, 532 U.S. 27%@)/@? (2001) (“The express provision
of one method of enforcing a substantive rule suggests that@@ress intended to preclude others.”).

Second, the legislative history of FOSTA sho&@lt Congress’s omission of any exemption
for state civil actions such as this one was no acci % The original version of the Bill that became
FOSTA, introduced in April 2017, would hav@qﬁded a broad exemption that expressly carved out
from the scope of Section 230(¢) “any other Federal or State law that provides a cause of action,
restitution, or other civil remedies Q&@&@dms of [trafficking].” See H.R. 1865 115th Cong. (Ist Sess.
1997). But a year later, when Cc@ess enacted FOSTA, Congtess dropped the exemption for state
civil claims. In other WOId@@gICSS expressly considered the very exemption to Section 230 that

(4
Plaintiffs now ask the og\;t)to create—an exemption for civil actions under state law brought by private

plaintiffs—but rej o\é%@uch a provision in the final version of FOSTA. It would be inappropriate for
this Court (or(@ny court) to amend the statute judicially to create an exception that Congress
considere%ﬁ rejected. See Camacho v. Samaniego, 831 S.W.2d 804, 814 (Tex. 1992) (““The deletion of
a provision in a pending bill discloses the legislative intent to reject the proposal.” (quoting Swith .

Baldwin, 611 SW.2d 611, 61617 (Tex. 1980))); Russello v. United States, 464 U.S. 16, 24-25 (1983)

(“Where Congtress includes limiting language in an earlier version of a bill but deletes it prior to
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enactment, it may be presumed that the limitation was not intended.”). If Congress had wanted to
create an additional exception to Section 230 for civil claims by private plaintiffs under state anti-
trafficking statutes, it would have written that exception into FOSTA.

Finally, with no exemption for Plaintiffs to fall back on, it is clear that their%laims against

Facebook in this case are “inconsistent with this section” within the meaning of 4@(:. § 230(e)(3)
(

<

)
because those claims would hold Facebook liable for harm allegedly causedthy third-party content
)
and are therefore barred by 47 U.S.C. § 230(c)(1). If section (c)(1) did notr%%ts terms, bar civil claims

against interactive computer service providers under these anti-trafficking statutes, there would have
C

=

N g
been no reason for Congress to create the express carve-out n@‘/@mon (e)(5)(A) for civil claims to

5
enforce the federal anti-trafficking statute. Plaintiffs con§ at their state-law claims are “very
@5

similar to the federal civil remedy for human trafficking” (Hearing Tr. at 51:8-9) for which Congress
chose to create a statutory exemption. But Con@chose not to create a similar exemption for

private state civil claims. Any attempt to o@e

their claims against Facebook would be irfconsistent with the immunity created by Section 230 and

that choice and allow Plaintiffs to proceed with

@
the carefully crafted remedial scher%@t Congtress created with FOSTA.
D. The Express Preempti@’rovision in Section 230 Preempts All of Plaintiffs’ Claims,
Including Their Com%on Law Claims

Q)
At the hearing, I@a@ s argued that—despite 22 years of contrary precedent—Section 230
)

does not preempt stato W claims because its preemption provision is not sufficiently “specific” and
there should bﬁ@%%%yjresumption” against preemption in this context. Hearing Tr. 40:16-19. But
Section 23 ) is an express preemption provision, and where, as here, a “statute contains an express
preemption clause,” [courts] do not invoke any presumption against pre-emption but instead ‘focus
on the plain wording of the clause, which necessarily contains the best evidence of Congress' pre-
emptive intent,”” Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct. 1938, 1946 (2016) (quoting Chanzber

of Commerce v. Whiting, 563 U.S. 582, 594 (2011)). And in any event, there is no need for a
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“presumption’ here because, as multiple courts have held, the plain wording of Section 230 could not
be clearer: “no cause of action may be brought and no liability may be imposed under any State or
local law that is inconsistent with this section.” 47 U.S.C. § 230(e)(3) (emphasis added). Given this
unambiguous language, the Court need not employ any presumption for or against pre%mption—if a
state-law cause of action is “inconsistent with” Section 230 (as all of Plaintiffs’ c/a@ of action are),
it is necessarily preempted. See Air Evac EMS, Inc. v. Cheatham, 910 F.3d 751,]}2@%%.1 (4th Cir. 2018)

o \QQ

(“[TThe best course is simply to follow as faithfully as we can the wordin the express preemption

provision, without applying a presumption one way or the other.”). ©\
@

Equally unavailing is Plaintiffs’ argument that Section QC?E@@)(ES) does not preempt her non-
statutory claims because it does not use the phrase “comm@” or state “a specific state act [that]
is being preempted.” Hearing Tr. 40:16-19; 45:1-5. T aQtOzrgument fails for two reasons. First, the
Beaumont Court of Appeals has already found@as% Section 230 preempts Texas statutory and
common law. See e.g., GoDaddy, 429 S.W.3d &“We recognized that [Section 230] ‘overrides the
traditional treatment of publishers, distfibutors, and speakers under statutory and common law.”
(emphasis added) (quoting Milo v. %@9@311 S.W.3d 210, 214-15 (Tex. App.—Beaumont 2010, no
pet.)). Plaintiffs lean heavily on @fact that these decisions are not formally binding on this Court,
but a Texas court “should nre a case in point from a sister court,” Enbanks v. Mullin, 909 S.W.2d
574,576 (Tex. App.&g%(/orth 1995, no writ).

o)

Second, PJ@%&S’ argument runs counter to precedent construing other federal preemption
statutes, none&f@which has adopted the kind of “magic words” requirement Plaintiffs ask this Court
to require@\e phrase “common law” does not appear in the text of ERISA’s preemption provision,
see 29 US.C. § 1144(a), and “ERISA preempts state common law causes of action,” Co/o. v. Tyco 1V alyes
& Controls, L.P., 432 S.W.3d 885, 891 (Tex. 2014) (quotation marks and citations omitted)). Likewise,

that phrase does not appear in the preemption provision of the Airline Deregulation Act, yet the
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Supreme Court had “little difficulty rejecting th[e] argument” that ADA preemption does not apply
“to a common-law rule,” Northwest., Inc. v. Ginsberg, 572 U.S. 273, 281 (2014). The same is true of the
preemption provision in the Federal Cigarette Labeling and Advertising Act: the phrase “common
law” does not appear in the statute, see 15 U.S.C. § 1334, and the statute “easily encom@[es]” certain

“obligations that take the form of common-law rules,” Cipollone v. Liggett Group, Iim\ U.S. 504, 521
C

)
(1992). As these cases make clear, Congtress meant exactly what it said: “n0‘cause of action may be

o \QQ

brought and no liability may be imposed”—by state statute, common Jaw, or otherwise—that is

inconsistent with Section 230. 47 U.S.C. § 230(e)(3) (emphasis addeé@

9
ITI. CONCLUSION @‘j@

5
For all of the reasons stated herein, Facebook respe @ asks this Court to grant its

)
Motions to Dismiss Pursuant to Rule 91a. Q))

N
Dated: May 10, 2019 §©

& /s/ Russ Falconer

’ @ Veronica S. Lewis
\@ State Bar No. 24000092
% Russell H. Falconer
@ State Bar No. 24069695
% GIBSON, DUNN & CRUTCHER LLP
Q 2100 McKinney Ave., Suite 1100
@© Dallas, TX 75201-6912
N Telephone: (214) 698-3100
@% Facsimile: (214) 571-2936
- (O VLewis@gibsondunn.com
@ WDawson@gibsondunn.com
&
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal
Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for reconsideration of the Court’s May

23,2019 order denying Facebook’s motion to dismiss under Rule 91a (the “Order”).!

N

Facebook asks that the Court reconsider its Order denying Facebook’s @13 motion to
4

INTRODUCTION

N
dismiss Plaintiffs’ claims pursuant to Section 230 of the Communications %eécy Act, 47 US.C.

)
§ 230 (“Section 230”). The Court denied Facebook’s motion on the grog@& that Plaintiffs’ petitions
o@
include claims based on an alleged duty to warn, the cases cited b@ieebook did not specifically

@
=
address claims under the Texas anti-trafficking statute, and th@g@cases also pre-dated Congress’s
,

recent amendments to Section 230 through the Allow S@@\nd Victims To Fight Online Sex
Trafficking Act of 2017 (“FOSTA?”), Pub. L. 115—164,{%@11, 2018, 132 Stat. 1254, § 4 (codified at
47 US.C. § 230(e)(5)(A)). Order at 2. @

Facebook respectfully submits that tk@g@d\rt erred on these points for the following reasons:

p y p &

First, multiple cases have held thafScction 230 applies to duty to warn claims, just as it does
to the myriad other legal theories pg%{@g%ave offered in an effort to avoid the scope of Section 230.
The critical question in deciding@ether a claim is barred by Section 230 is not how the plaintiff’s
cause of action is styled, bu@ﬁer whether the plaintiff’s legal theory necessarily seeks to hold a
defendant liable for %g)party content transmitted or posted through the defendant’s internet
platform. Where \t/i@g%aim turns on third-party content, Section 230 applies, even if the claim is
phrased in ter&@of something that the defendant should have done differently—such as monitoring

content o@e latform, implementing different policies or protocols to prevent bad actors from
p , 1MPp g p p p

1 Concurrently with this motion, Facebook is filing a motion in the alternative for permission to take an
interlocutory appeal from the Court’s Order.
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using the platform, or warning users that bad actors may transmit harmful content or use the platform
for harmful purposes. And Plaintiffs’” duty to warn theories—Ilike their assertions that Facebook failed
to monitor or take down content or to design its platform to prevent harmful communications—
necessarily turn on the assertion that Plaintiffs were harmed by third-party content tra@itted via the
Facebook or Instagram platforms. @

Second, like the duty to warn claim, Plaintiff’s claim under the underQ tl&}g)as anti-trafficking
statute is barred by Section 230 because, again, it necessarily turns on th@ged use of Facebook’s
platform by bad actors to transmit harmful content relating to Plainti@Courts have held that nearly

C
identical statutory claims asserted against platforms are barred b & tion 230.

Third, FOSTA does not change the applicability @@mn 230 to Plaintiff’s claims. With
FOSTA, Congtess created limited exceptions to Sectio@ for a newly-created federal civil cause of
action for sex trafficking, and for certain other @Vﬂ proceedings and state Attorney General
actions, but it created no such exception for @pnvate civil actions such as this one.

In light of these considerations, Fdcsbook respectfully submits that the Court should amend
its Order to grant Facebook’s moti@ggxwant to Rule 91a.

UMENTS AND AUTHORITIES

The Court should rz'der its Order because its reasons for finding that Section 230 does
not apply were m1stake§gﬁir>1is Court has plenary power to reconsider interlocutory orders at any point
before a final jud régt is signed. Callaway v. Martin, 2017 WL 2290160 at *3 n.3 (Tex. App.—Fort
Worth 2017, n@et) see also Flagstar Bank, FSB v. Walker, 451 S.W.3d 490, 504 (Tex. App.—Dallas
2014, no @ (“lA] trial court has the inherent right to change or modify any interlocutory order or
judgment until the judgment on the merits of the case becomes final.””). Facebook respectfully submits

that the Court erred in its application of Section 230 to these cases, and requests that it reconsider its

Order and grant Facebook’s motion to dismiss under Rule 91a.
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The Court’s Order offers several reasons for denying Facebook’s motion. The Order first
concludes that “the failure to warn cause of action presented in this case mirrors that presented in the
9th Circuit case” of Doe v. Internet Brands, 824 F.3d 846 (9th Cir. 2016). Order at 2. It further notes
that none of the cases cited by the parties specifically addresses the statutory cause of%ction at issue
here, and that all of these cases pre-date the FOSTA amendments that Congrf:S\@%opted in 2018.

Finally, the Order notes that the Texas cases that have addressed Section 230, :ﬁr@?on which Facebook

o\&j
relied, “come out of the Beaumont Court of Appeals” and do not “deal W%@w same causes of action
o
. . \ .
or facts as are presented in this case.” Order at 2. As shown below,/these reasons do not, either

C

\

individually or together, support the conclusion that Faceboo@é@not entitled to immunity under
Section 230. §>

9
I Section 230 immunity applies regardless of %?/spe(:lﬁc cause of action alleged when
the claims seek to hold the defendant lia@r third-party content

Section 230 bars the types of civil claim@@%serted in these cases because they seek to hold
Facebook liable as the publisher or speal§&r t third-party content. Plaintiffs do not allege any
involvement by Facebook in the acts of@olence that Plaintiffs suffered at the hands of the unnamed
traffickers and assailants who inju(%%in. Rather, they seek to hold Facebook liable for the fact that
communications by some of .these perpetrators were transmitted on the Facebook or Instagram
platforms, including un@r}@?eories that Facebook failed to verify the identity of Facebook and
Instagram users; to g@e in sufficient monitoring of messages, including detecting “red flags” such
as the words us@ 2che other user; or to warn Plaintiffs about, block, or remove the content that the
traffickers @éfg}dly created and transmitted on the Facebook or Instagram platforms. Third Am. Pet.
(Case No. 2018-69816) 9 201-210; Second Am. Pet. (Case No. 2018-82214) 9 213-22. All of these
claims necessarily depend on communications by third parties on Facebook or Instagram—not on

messages or content created by Facebook or Instagram, and not on any offline conduct by Facebook.

Courts across the country, both state and federal, have held that Section 230 immunizes online
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platform providers such as Facebook from claims, however styled, where the plaintiff alleges that a
third party used the defendant’s platform to communicate harmful content generated by that third
party. As one court recently put it, such a claim “derives from [the platform’s] role as a publisher and

is therefore prohibited by § 230(c)(1), no matter how artfully pled.” Daniel v. Armsém‘, LI.C, 926

N

N.W.2d 710, 726 (Wis. 2019); see also Doe v. MySpace, Inc., 528 F.3d 413, 419-20 (St@. 2008) (claims
C

N

couched in terms of “failure to implement basic safety measures to protecf%mnors” online were
o\&j
“merely another way of claiming that [the defendant] was liable for publishihg the communications”

o@
of third parties). Because Plaintiff’s underlying theory of liability ne@rﬂy seeks to hold Facebook
/‘7

liable for the communication of third-party messages, Section Z%@lmunity applies.

The Court’s Order notes that the cases from the&g@‘nont Court of Appeals construing
Section 230 do not “deal with the same causes of acﬁo@gogacts as are presented in this case.” Order
at 2. But as courts universally have recognized, i@a%nity under Section 230 does not turn on the
specific causes of action a plaintiff has ple@a@her, “|wlhat matters” for Section 230 is not the
“label[]” placed on the claim but “whethef the cause of action inherently requires the court to treat
the defendant as the ‘publisher or s@@gﬁ of content provided by another.” Barnes v. Yahoo!, Inc., 570
F.3d 1096, 1101-03 (2009); see @GODM{L])LMM, LLC v. Toups, 429 S\W.3d 752, 758 (Tex. App.—
Beaumont 2014, pert. De‘ (“Allowing [the] plaintiffs to assert any cause of action against
GoDaddy for publishi%@ntent created by a third party, or for refusing to remove content created
by a third party%@%@%d be squarely inconsistent with section 230.”);* Kimzey v. Yelp! Inc., 836 F.3d

1263, 1266 (9tHGir. 2016) (“[Plaintiff’s] effort to circumvent the CDA’s protections through ‘creative’

pleading t%@, and the district court did not err in granting Yelp’s motion to dismiss.”); MySpace, 528

2 That these cases issued from the Beaumont Court of Appeals does not make them any less deserving of this
Court’s attention: a Texas court “should not ignore a case in point from a sister court,” Ewubanks v. Mullin, 909
S.W.2d, 574, 576 (Tex. App.—Fort Worth 1995, no writ).
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F.3d at 420 (Section 230 applied “notwithstanding [the plaintiff’s] assertion that they only sought to
hold Myspace liable for its failure to implement measures that would have prevented Julie Doe from
communicating with [the sexual predator|”); Zeran v. America Online, Inc., 129 F.3d 327, 330-31 (4th
Cir. 1997) (Section 230 bars claim that depends on the assertion that the online service gas used as an
“intermediar(y]” for “other parties’ potentially injurious messages”); Gibson v. Fﬂffi@m, Cause No.
C
)
6:19-CV-00169, Order Granting Defendants” Motion to Dismiss with Prejudice (Dkt. No. 7) (W.D.
)
Tex. June 3, 2019) (plaintiff’s claim against Facebook for “fail[ing] to enﬁ%e its own safety polic[y]
- . D
that requires it to monitor and delete harmful content” was barred b@cnon 230); Murphy v. Twitter,
Inc., Case No. CGC-19-573712 (Cal. Super. June 14, 2019) (p@})@ff cannot avoid Section 230 by
5
O
recasting claims as “breach of contract, promissory estop{@“&%d unfair competition”); Grossman v.
& -
Rockaway Tuwp., 2019 N.J. Super. Unpub. LEXIS 1496,% 12, ¥38—*39 (June 10, 2019) (Section 230
applied to a products-liability claim based in part @ allegation that the online platform “[f]ail[ed]
04

to have adequate warnings on the product”). Y

Under these cases—including the @pplicable Texas cases—Section 230 bars all of Plaintiffs’
claims against Facebook because ea@ﬁhme claims seeks to hold Facebook liable based on allegedly
harmful third-party content pub@ad on the Facebook or Instagram platform. A contrary reading
would frustrate Congress’s @%ses in enacting Section 230. See generally Klayman v. Zuckerberg, 753

(4
F.3d 1354, 1355 (D.C.%\r 014).
N

II. Section Z}@}nmunity applies to failure to warn claims that turn on the risk of harm

created@%% hird-party content and Internet Brands does not hold otherwise

T}@rfs suggestion that Section 230 does not apply to failure to warn claims is incorrect.
The Second Circuit reached precisely that conclusion earlier this year in affirming the dismissal of
failure to warn claims in Herrick v. Grindr, 1.L.C, 306 F. Supp. 3d 579 (S.D.N.Y. 2018). In that case,

as here, the plaintiff alleged a “failure to warn claim—also pleaded as products liability and

negligence—based on Grindr’s failure to warn that the app can be used as a tool for harassment and
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that Grindr has limited ability to stop abuse.” The district court held the claim barred by Section 230,
reasoning that, to the extent that the plaintiff had “identified a defect in Grindr’ design or manufacture
or a failure to warn,” those alleged flaws were “inextricably related to Grindr’s role in editing or
removing offensive content—precisely the role for which Section 230 provides immur@” Id. at 588.

The court reasoned that the duty to warn claim necessarily required reference to@armﬁﬂ third-
e
)

party content itself, 7. at 591, and moteovet, requiring the platform to providéawarnings would be no
)
different functionally from requiring it to monitor or edit the content— r way, the claim would

require a court to treat the platform as a publisher, 74. at 591-92. @
@

The district court in Herrick found Internet Brands inappl@@?e because, in Internet Brands, the
alleged duty to warn claim had nothing to do with user-ge d content: “[tjhe bad actors ... did
not post any content to the website,” they “contacted Q%fﬂme > and there was “no allegation that
[the defendant] transmitted any potentially harmf@%ﬁsages between ... Doe and the [two men.]”
306 F. Supp. at 592 (alterations the court’s). @contrast the court held, the duty to warn claim in
Herrick turned on user-generated contentharmful profiles and communications on the platform
directed to the plaintiff—and also Q%@ result in dictating the platform’s execution of its editorial
functions. Id. Accordingly, the C@ held, Internet Brands “does not apply” to the duty to warn claims.
Id. The Second Circuit afﬁi agreeing with the district court that the failure to warn claim, unlike
that in Internet Brands, @nextricably linked” to the claim that the defendant failed to edit, monitor,
or remove the ofﬁefé@g:content Herrick v. Grindr, LLC, 765 F. App’x 586, 591 (2d Cir. 2019).

The Tk@ Circuit reached a similar conclusion with respect to duty to warn claims in Oberdorf
v. Amazon. Im —F.3d—, 2019 WL 2849153, at *12 (3d Cir. July 3, 2019). In Oberdorf, a pet owner
was injured by a dog collar that she purchased pursuant to a third-party listing on Amazon.com. Id.

at *1. She sued Amazon, alleging, among other claims, that Amazon failed to supplement the listing

with warnings about the dog collar. Id. at *10. The court held the duty to warn claims barred by
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Section 230 to the extent they rested on allegations “that Amazon failed to provide or to edit adequate
warnings regarding the use of the dog collar,” because that alleged activity “falls within the publisher’s
editorial function.” Id. at *11. The court reasoned that such “failure to warn claims are barred by the
CDA” because they would penalize Amazon for “fail[ing] to add necessary informatign to content
o[n] the website.” Id. at *12. As these cases show, Section 230 bars any claim tha@ends on third-
4
)
party content that was transmitted via an online platform, whether the clairits styled as failure to
)
\,,
monitor, failure to warn, failure to censor or edit, simple negligence, orﬂ%%f other theory. See, eg.,
0\ '
Herrick, 765 Fed. Appx. at 590; Zeran v. America Online, Inc., 129 F.3d@, 330 (4th Cir. 1997); Jones v.
/7
2
Dirty World Entertainment Recordings I.IC, 775 F.3d 398, 406-09 (6‘%2‘;@‘(. 2014); Daniel v. Armslist, I.1..C.,
5
926 N.W.2d 710, 726 (Wisc. 2019). §
8

As the courts in Herrick made clear, Infernet Bm@ es not create an exception to Section 230

for failure to warn claims. It held only that Section@oes not apply where the alleged duty to warn
D?
does not arise from or relate to third-party @ﬁt See Internet Brands, 824 F.3d at 851. In Internet
Brands, the plaintiff, an aspiring model, posted a profile on a modeling website. 824 F.3d at 846. Two
predators found the profile, contacg%&&h%r, lured her into a fake modeling audition, drugged her, and
raped her. Id. at 848—49. There @no allegation that the predators posted anything on the platform
or that the platform “trant d any potentially harmful messages between Jane Doe” and the
(4
predators. Id. Accor%%&%, the plaintiff’s duty to warn claims did not implicate any aspect of the
o)

platform’s functign@/ platform for the publication of third-party content and for that reason Section

230 did not baf(the claims. By contrast, in this case, as in Herrick and Oberdorf, the duty to warn claims

S
do turn o@rd—party content—namely, the risk of harmful messages and posts that Plaintiffs allege

3 See also Estate of McCoy v. Will, Case No. 15-CV-7342 (Wis. Cir. Ct. May 9, 2018) (claims alleging failure to
investigate, vet, edit, or remove third party content was barred by Section 230); Be// v. Care.com, 2016 WL
12583333 at *4 (Neb. Dist. Ct. Mar. 22, 20106) (claim premised on failure to screen third-party content barred
by Section 230).
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were transmitted by their assailants and traffickers over the Facebook and Instagram platforms. As in
Herrick and Oberdory, those duty to warn claims—Ilike Plaintiffs’ claims for failure to monitor, failure to
implement safety measures, failure to take down or censor content, and simple negligence—are barred

N

Nor would an exception to Section 230 for duty to warn claims comport W@ e rationale of
C

by Section 230.

)
the statute. Where the alleged duty is to warn about risks created by third—iﬁ{%cy content—such as

A
\,,
users’ profiles, posts, messages, or requests on Facebook’s platforms—it 1 extricably linked to [the
o@
website’s| alleged failure to edit, monitor, or remove the offensive co@lt.” Herrick, 765 Fed. Appx.
@

>
. . . .
at 591. A duty to warn about third-party content necessarily enfails a duty to monitor third-party
5
| ©
content (to locate content that should be the subject of a Wagg or a duty to screen out content that

would trigger a warning. And claims based on “failure to<<22arn” about offensive third-party content

&

ultimately reduce to claims that the website sho@ liable for publishing the content without a
Dy
warning. Imposing liability on that basis una@/bly treats the website “as the publisher or speaker

of ... information provided by [third partiés])” contrary to the mandate of Section 230.
Courts repeatedly have reﬁ%@% allow Section 230 to be circumvented in this way. Section

230 “is implicated not only by @15 that explicitly point to third-party content but also by claims

\

which, though artfully pleao avoid direct reference, implicitly require recourse to that content to

(4
establish liability.” G%g\;e% v. Google, Ine., 282 F. Supp. 3d 1150 (N.D. Cal. 2017) (brackets omitted)

oD
(quoting Coben v. l@& Inc., 252 F. Supp. 3d 140, 156 (E.D.N.Y. 2017)).*

O

4 Huon v. Denton, the other case cited in the Order, is inapposite. 841 F.3d 733 (7th Cir. 2016). In that case, the
Seventh Circuit held that Section 230 does not immunize an internet service provider from claims arising out
of content posted on its website by its own employees, because in that context the defendant is an “information
content provider” to which Section 230 does not apply. See id. at 742—43. Huon is inapplicable here. Plaintiffs
have not (and could not have) alleged that Facebook or any of its employees created or developed any of the
allegedly harmful messages that led to their injuries. And allegations that Facebook’s warnings were inadequate
also does not make this case about Facebook-generated content, because the liability that Plaintiffs allege still
flows from the third-party content to which the warnings would relate. Herrick, 765 F. App’x. at 591.
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ITI.  Section 230 applies to claims brought under the Texas anti-trafficking statute
For the same reasons, the Court’s observation that there are no cases applying Section 230 to
claims under the Texas anti-trafficking statutes is not a reason for denying Facebook’s motion. For
Section 230 purposes, statutory claims of this sort are no different from the other legal theories
discussed above: to the extent they turn on a defendant’s alleged role in aﬂowing@party content
C

. . . . . N\ .
to appear on its platform or to be transmitted via its messaging service, the%e barred by Section

<O
230. In fact, the First Circuit held that Section 230 barred claims br/@%&qt under a very similar
o@
Massachusetts anti-trafficking statute. See Jane Doe No. 1 v. Baaépa(ge.m@‘LC, 817 F.3d 12, 22 (2d Cir.

(Q

/7
. )
2016).” The court found that Section 230 immunity applied becayg@ “third-party content ... appears
5

as an essential component of”” the plaintiff’s claims and the ns therefore treated the defendant “as
the publisher or speaker of content provided by third %@.” Id. at 22 & n.7. That the claims were
based on a statute, as opposed to the common la\xﬁ@u% immaterial.

Here, Plaintiffs concede that the Té@%&nd—trafﬁcking statute “tracks the language of the
federal human trafficking statute—Sectioné%@l and 1595 of Title 18.” Plaintiff’s Responses to Rule
91a Motion to Dismiss at 29; see als o%@%ﬁg Tr. at 43:19-23 (“our human trafficking statute, is very,
very similar to the federal human@ﬁcking statute”). Before Congress amended Section 230 through
FOSTA in 2018 (the FOSTA@ndments are discussed in more detail below), federal courts had held
that Section 230 barre&@ms against internet platforms under the federal anti-trafficking law. See
Jane Doe No. 1, 81Z@§§zt 18-24; M. A. ex rel P.K. v. Village 1 oice Media Holdings, 809 F. Supp. 2d 1041,
1048-50 (ED/\ . 2011). Indeed, one of Congress’s main changes to Section 230 in FOSTA was to

exempt fe 1 anti-trafficking claims from Section 230 (an exception that, as discussed below, does

not extend to private civil claims under state anti-trafficking statutes). See 47 U.S.C. § 230(e)(5)(A).

5> Compare Mass. Gen. Laws ch. 265, § 50(d), with Tex. Civ. Prac. & Rem. Code § 98.002(a).
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Congtress thus acknowledged that, absent such an exemption, Section 230 immunity would bar state
statutory anti-trafficking claims.
IV.  The FOSTA amendments confirm that Plaintiffs’ claims are barred

The Court’s Order next notes that the cases Facebook cited “pre-dated the amendments
adopted in 2018” through FOSTA. Otder at 2. That is true, but FOSTA only cor@d that Section
230 bars private civil actions under state law, including the claims against Face@b%g()here Section 230

provides that “[n]o cause of action may be brought and no liability may B@ﬁ}nposed under any State

or local law that is inconsistent with this section.” 47 U.S.C. § 230@) As explained above, any
@

=

claim that treats an online platform as the publisher or speaker @f;@urd—party content is inconsistent
5
with Section 230 unless an exemption applies. See supra § If§
FOSTA created three exemptions to Section 230: ofie for certain federal civil causes of action;
one for parens patriae claims brought by state Atton@%eneml and one for certain types of state-law

criminal prosecutions. See FOSTA § 4, 47 U@% 230(e)(5); see also Facebook’s Post-Hearing Mem.

at 7-8. é

@
Crucially, FOSTA did not ci@;)@an exemption for state law civil actions brought by private

plaintiffs, and where, as here, a s@e contains an express “‘enumeration of exemptions,” the “courts
are not authorized to create @%ional exceptions,” Law v. Szegel, 571 U.S. 415, 424 (2014). In fact,
Congress considered 2& ected a version of FOSTA that would have added a broad exemption for
oW
state-law civil cla1gn@}5§/rther showing its intent that immunity under Section 230 continue to bar such
claims. See Fa ok’s Post-Hearing Memo at 9—12. Congress’s rejection of an exception to Section
o
230 that have applied here confirms that Section 230 continues to apply to the instant claims.
PRAYER

Defendant respectfully requests that the Court reconsider its May 23, 2019 Order and grant

Facebook’s motion to dismiss pursuant to Rule 91a.
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal
Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for permission to take an interlocutory
appeal of the Court’s May 23, 2019 order denying Facebook’s motion to dismiss under Rule 91a (the
“Order”). In the alternative to its concurrently filed motion for reconsideration, Faceb@respectfully

requests that the Court amend the Order to allow Facebook to seek an interlocut@ppeal.
e
©

o \QQ

on asking the Court to

INTRODUCTION

.

Concurrent with the filing of this motion, Facebook has filed a

‘é%

0

reconsider its Order denying Facebook’s Rule 91a motion to dlsm@lamnffs claims pursuant to
@

Section 230 of the Communications Decency Act, 47 U.S.C. § Z%Cﬁon 2307). If this Court does

not reconsider its Order, Facebook respectfully requests t$ Court amend the Order with the

findings necessary to allow Facebook to seek an interloc@ry appeal from the Court of Appeals. See

Tex. Civ. Prac. & Rem. Code § 51.014(d); Tex. R. @ 168.

The Section 230 issue raised by F@?\ok’s motion is well-suited to resolution by an
interlocutory appeal and meets all of the cftgtia for such treatment. The applicability of Section 230
is a controlling issue of law, there is é@stanﬁal ground for difference of opinion” as to whether the
Court’s resolution of that issue@ correct, and an immediate appeal may result in the “ultimate
termination of the litigatio@d §51.014(d)(2); Order at 1. Tex. Civ. Prac. & Rem. Code
§ 51.04(d)(1); see also %@at 2. More broadly, it makes sense for the Court of Appeals to evaluate
the Section 230 %s@}@; this stage. Section 51.014(d) reflects a “legislative intent favoring eatly,
efficient resol of determinative legal issues in [appropriate] cases.” See Sabre Travel Int’l, 1.1d. v.
Deutsche L@m‘a AG, 567 S.W.3d 725, 732 (Tex. 2019).

Section 230 creates an immunity that, if applicable, will decide all of Plaintiffs’ claims against
Facebook, and Texas courts have long recognized that immunities should be addressed at the earliest

stage of a case—as both the district court and the Beaumont Court of Appeals recognized in allowing
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an interlocutory appeal of the Section 230 issue in GoDaddy.com, L.L.C v. Toups, 429 S.W.3d 752, 759
(Tex. App.—Beaumont 2014, pet. denied). Early resolution of the Section 230 issue also allows the
Court of Appeals to provide guidance and direction on an important legal issue that will affect a

ARGUMENTS AND AUTHORITIES @

(e

number of similar cases pending in Texas trial courts.

If the Court does not reconsider its ruling, it should amend the Ord%'\\t;)\éﬂow Facebook to
take an immediate interlocutory appeal. To promote efficiency and co \: resources, the Texas
Legislature has provided for permissive interlocutory appeals of cer@ trial court orders. See Tex.

@

Civ. Pract. & Rem. Code § 51.014(d); Sabre Travel, 567 S.\W.3d @5%?3 Where, as here, the order at
issue does not contain such permission for an interlocuto%@@@eal, it “may be amended to include
such permission.” Tex. R. Civ. P. 168; see also Heinrich v, <O/;<‘2>megger @& Price, 1..1..P., 2015 WL 5626507,
at *1 (Tex. App.—Houston [1st Dist.] Sept. 24, 20@%% pet.). Once a trial court issues an order with
permission to appeal, the Court of Appeals @%cide whether to accept the case for interlocutory
review. Colvin v. B. Spencer & Associates, P.Cé%l 5 WL 2228728, at *1 (Tex. App.—Houston [1st Dist.|
May 12, 2015, no pet.). @g\&/\@g@

The Texas Supreme Co@has emphasized that permissive interlocutory appeals advance
important public policies a encouraged district courts to allow them where appropriate. Sabre
Travel, 567 S.W.3d at 3/ =33 (section 51.014(d) evinces a “legislative intent favoring early, efficient

o)
resolution of detc,ro\@i}ﬁ/tive legal issues”). An interlocutory appeal allows the “parties and the courts
[to] be spared(@he¢ inevitable inefficiencies of the final judgment rule in favor of early, efficient
resoludon@ontroﬂing, uncertain issues of law that are important to the outcome of the litigation.”
Id. at 733. “Indeed, the Legislature enacted section 51.014 to provide ‘for the efficient resolution of

certain civil matters in certain Texas courts’ and to ‘make the civil justice system more accessible, more

efficient, and less costly to all Texans while reducing the overall costs of the civil justice system to all
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taxpayers.”” Id. Thus, “in many instances, courts of appeals should do exactly what the Legislature
has authorized them to do—accept permissive interlocutory appeals and address the merits of the
legal issues certified.” Id.

Here, as in GoDaddy.com, I.LC v. Toups, 429 S.W.3d 752, all of the criteria for %interlocutory

appeal are present, and allowing such an appeal would further all of these pohcies\@@
4

)
I. All three prerequisites to a permissive immediate interlocutory ap}:&?‘lﬁ are present here.
)
These cases satisfy each of the statutory requirements for an imq@te interlocutory appeal.

-9
N

Section 51.014(d) provides that the Court may, “by written order, @ﬂt an appeal from an order

)

</

@

controlling question of law;” (2) “there is a substantial gro@r difference of opinion” as to that

that is not otherwise appealable if”” three criteria are satisfied: (1) “‘the order to be appealed involves a
question of law; and (3) “an immediate appeal from the sfder may materially advance the ultimate
termination of the litigation.” Tex. Civ. Prac. &Rem. Code § 51.014(d). All of these factors are
present here. @Cﬁ&

A. This Court’s Order addrésses a controlling question of law

As the Court recognized, th%%ui@ presented by Facebook’s motion is a legal one, in that, “[a]t
this stage, Facebook is not argui@ie facts, but rather claims it is not liable to the Plaintiffs because
of the immunity granted int@@% service providers under Section 230.” Order at 1. The immunity
provided by Section 2&@11 absolute defense to liability and its availability is a pure question of law.
See, e.g., GoDaddy, (@7}599 S.W.3d 752. Likewise, the preemption questions that are triggered by
Section 230 im@yrhity also are controlling questions of law appropriate for intetlocutory appeal. See
Sabre Trav 7 S.W.3d at 733 (accepting interlocutory appeal to determine whether a federal statute
preempted the plaintiff’s state tort claim). And whether Section 230 applies is a “controlling” question
because, if resolved in Facebook’s favor, it would resolve all of Plaintiffs’ claims against Facebook, as

this Court recognized. See Order at 1.
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B. There are substantial grounds for difference of opinion regarding the
application of Section 230 to Plaintiffs’ claims

Although the Court found against the application of Section 230 immunity, it acknowledged
that the question was uncertain and that there are substantial authorities supporting a contrary result.
The Court acknowledged that “[t]he language of the statute is broad and both parties & cited cases
that support their positions.” Order at 2. And the Court acknowledged that \/@%ook’s position
finds support in other cases, including, “among others,” “Doe v. MySpace, I@E@%S F.3d 413 (5th Cir.
2008) ... and Zeran v, America Online Inc., 129 F.3d 327 (4th Cir. 1997@@1’&&1&&5 themselves have
acknowledged that the overwhelming weight of case law supports ;\%)utcome different from the one
the Court reached in its Order. See Hearing Tr. at 53:12—54:1@%‘? e think Zeran and all of the cases
following it were incorrectly decided ...[a]nd there are %@%ﬁ them, and we acknowledge that.”).
And, as set out above, there are substantial authoriti%i@olding, contrary to the Court’s conclusion,
that duty to warn claims are covered by Section %%;éb

C. An interlocutory appeal n@g@nd this litigation

Finally, an immediate interlocui@ appeal will materially advance the ultimate termination of
the litigation, as the Order notes: “a@%&?g} in Facebook’s favor may end the case for Facebook.” Order
at 1; accord GoDaddy.com, 429 S%3d at 761 (dismissing all claims with prejudice under Section 230);
MySpace, 528 F.3d at 415@@%@ dismissal of Texas-law claims under Section 230).

)

II. The Court g@d exercise its discretion to permit an interlocutory appeal
G

An imw@ appeal here not only would satisfy the statutory criteria, but it would advance
the legislaﬁdes outlined above. At least three factors weigh heavily in favor of allowing an
immediate appeal of the Section 230 issue.

A. An immediate appeal is essential to ensure that the immunity from suit that
Section 230 creates will not be lost

Most importantly, immunities such as Section 230 are ideal candidates for interlocutory review
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because an immunity, by its nature, should protect a defendant not just from liability but from having
to stand trial—so that the question should be resolved at the outset of a case to prevent a defendant
that is entitled to the immunity from having to litigate the case against it. That is precisely the nature
of Section 230, which, “[b]y its plain language,” creates “a federal immunity to any cause of action that
would make service providers liable for information originating with a third-party k@of the service,”
C
. . . . \\J . .qe
Zeran, 129 F.3d at 330, and which has been interpreted as not only an immuiiity from liability, “but

%O
\,,
also the right to be immune from being sued,” Doe ex rel. Roe v. Backpa ;.7%%, LIC, 104 F. Supp. 3d

149, 155 n.4 (D. Mass. 2015), aff'd, 817 F.3d 12 (1st Cir. 2016). For th@son, courts “aim to resolve
C

the question of § 230 immunity at the eatliest possible stage of th%;;%e because that immunity protects

websites not only from ultimate liability, but also from ha %0 tight costly and protracted legal

battles.” Nemet Chevrolet 1.td. v. ConsumerAffairs.com, Im@@f?ﬁd 250 (4th Cir. 2009).

The Texas Legislature has recognized in @%alogous context the indispensable role that
interlocutory appeals play in ensuring full v@&a@on of a statutory right to be immune from suit.
Under Texas law, officers and employees @ the state enjoy official immunity from certain kinds of
civil suits. See generally Ballantyne v. Q@g@;@mn Builders, Inc., 144 SW.3d 417, 422-24 (Tex. 2004). The
Legislature has provided for an @ﬂocutory appeal of right from any order denying a motion for
summary judgment on gro official immunity. See Tex. Civ. Prac. & Rem. Code § 51.014(2)(5).
As the Texas Suprem ge%rt has explained, intetlocutory appeals are a critical component of this
immunity from sm@§Quse “[t]he very reasons for the grant of immunity are effectively unsalvageable
if the official i{\@termined to be immune from liability only after a trial on the merits.” Travis v. City
of Mesquite, S.W.2d 94, 102 n.4 (Tex. 1992); accord Pearson v. Callahan, 555 U.S. 223, 231 (2009) (“an
immunity from suit ... is effectively lost if a case is erroneously permitted to go to trial” (quoting

Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)). The same policy concerns that led the Legislature to enact

§ 51.014(a)(5) weigh in favor of permitting an immediate interlocutory appeal in cases presenting
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immunity questions under Section 230.

Other Texas courts agree. As noted above, in GoDaddy.com, after the district court denied the
defendant’s Rule 91a motion to dismiss under Section 230, the court amended its order to grant the
defendant’s motion for permission to appeal. See Petition for Order Permitting Interlo@tory Appeal
at iv—v, viil, GoDaddy.com, 1.L.C v. Toups, 429 S.W.3d 752 (Tex. App.—Beaumor/l@, pet. denied)

N\
(No. 09-13-1285-CV), available here. The Beaumont Court of Appeals their “granted GoDaddy’s
Y
\,,

request to file an interlocutory appeal” and held that the defendant was }%@ided to immunity under

Section 230. GoDadd.com, 429 S.W.3d at 753. To ensure that “the@icies set forth in the CDA”
@

. .. . . >
receive the fullest protection in these cases, see 7. at 761, this Co rtshould follow the same path.

5
B. Concerns about judicial resources couns avor of permitting an immediate

appeal @

A single question of federal law controls whet @his action and others like it will go forward.
N
If the Court of Appeals holds that Section 230«%{\3%5 to Plaintiffs’ claims against Facebook, that
J

ruling would fully resolve these cases as % een Plaintiffs and Facebook and thereby “forestall

)

burdensome and costly ... discovery,” ons practice, expert reports, and trial. See Sabre Travel, 567
S.W.3d at 736. On the other har@@%ﬁe Court of Appeals were to accept the appeal and affirm the
Court’s Order, the parties an\d@%\kge Court could proceed towards trial without any uncertainty about
how the Section 230 is&@@%‘ﬂd be addressed.! Either way, “[t]he pure legal question at issue here

is precisely the sort ¢ stion section 51.014(d) was enacted for.” I4. Allowing an immediate appeal
EN
£, QJ
/\kﬁ

1 Furtherm@mder Texas’s proportionate responsibility scheme, “each defendant,” “each settling person,”
and “each responsibility third party” who has been properly designated must be listed on the verdict form,
and the jury must assign a percentage of responsibility to each one. Se¢e Tex. Civ. Prac. & Rem. Code

§ 33.003(a). Itis not clear that a non-party may be listed on the verdict form and assigned a percentage of
responsibility if that party is immune from liability. See zd. § 33.004(g)(1); see also Holland v. 1ovelace, 352
S.W.3d 777, 795 (Tex. App.—Dallas 2011, pet. denied); but see Elliot v. Turner Const. Co., 381 F.3d 995, 1003
(10th Cir. 2004). If, after a trial, Facebook were held to be immune from liability under Section 230, that
holding could necessitate a new trial with Facebook omitted from the verdict form.
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of the Section 230 issue is the best way to minimize the risk of unnecessary trial proceedings.

C. The Section 230 issue presented here is relevant and important to a number of
cases pending in Texas courts

Finally, this case involves an important question of law that will affect multiple cases pending

in Harris County and elsewhere in Texas. Plaintiffs’ counsel in this case have name@%cebook as a

@

defendant in three trafficking cases here in Harris County, and have brought si@rafﬁcking claims
against at least one other technology company in Harris and Nueces Counti@%@] he question whether
Section 230 immunity bars these claims is a central issue in all of thes @es. And there appears to

be no appellate-level precedent in Texas or elsewhere on the quest@ of how Section 230 applies to
@

2
claims under state-law anti-trafficking statutes following the Z@FOSTA amendments. In light of

the recurring nature and exceptional importance of the @)@n 230 issue, an interlocutory appeal is

warranted. See, e.g., EQT Prod. Co. v. Adair, 764 F.3d 34%,°357 (4th Cir. 2014) (the fact that an “appeal
o%*

will permit the resolution of an unsettled legal tion of general importance” weighs in favor of
Y

interlocutory review) (quotation omitted);C% Dental Surgeons of Puerto Rico v. Conn. Gen. Life Ins. Co.,

585 F.3d 33, 39 (1st Cir. 2009) (accept@ an interlocutory appeal of an “important, unsettled, and
o @)
recurrent” question that “[a]bsenterlocutory appeal” would “in all probability escape meaningful

appellate review”). %

Q
An interlocutory@@g is particularly appropriate because the Order is in tension with several
)

decisions from the @@)om Court of Appeals. See GoDaddy.com, 429 S.W.3d at 759 (“Allowing [the]

~

=)

AY
plaintiffs to assg@qpy cause of action against GoDaddy for publishing content created by a third
party, or f@sing to remove content created by a third party[,] would be squarely inconsistent with

section 230.”); Davis v. Motiva Enterprises, L.1..C., 2015 WL 1535694, at *4 (Tex. App.—Beaumont Apr.

2 Jane Doe #4 v. Salesforce.com, Inc. et al., Cause No. 2018-12747 (Harris County); Jane Doe #8 v. Salesforce.com, Inc.
et al., Cause No. 2018-CCV-61041 (Nueces County).
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2, 2015, pet. denied) (Section 230 barred plaintiff’s negligence claims because the “theory of liability”
was “based on [the defendant| allowing [a third party] access to the Internet ... to publish fake Craig’s
List posts and failing to prevent those posts from being published”); Milo v. Martin, 311 S.W.3d 210,

215 (Tex. App.—Beaumont 2010, no pet.) (following Zeran and other federal cases, that “applied

&

section 230 broadly”). Allowing an immediate appeal would give the Houston Co@of Appeals the
C

)
opportunity to address this conflict. R

o

For all of these reasons, Facebook respectfully requests that th;ﬁ&urt amend its Order to

NS
state that whether the application of Section 230 immunity appl@ro Plaintiffs’ claims against
/7

=

Facebook is a controlling question of law about which there is a@/@stanﬁal ground for difference of
5
@)
opinion and that an interlocutory appeal will materially @@Qe the ultimate termination of the
9
litigation, and to provide that Facebook may petiti()@qu Court of Appeals for leave to file an

immediate interlocutory appeal. §
NS

Defendant respectfully requests th&qe Court reconsider its May 23, 2019 Order and grant
’70
Facebook’s motion to dismiss pursg@ﬁco Rule 91a or, in the alternative, amend the Order to grant

permission for Facebook to petit@the Court of Appeals for leave to file an immediate interlocutory
&
)

N

O

&

&

appeal.
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No. 2018-69816

Jane Doe In the District Court of

V.

Facebook, Inc.; Michael Lacey;
James Larkin; John Brunst;
America’s Inns, Inc. d/b/a America’s
Inn 8201 Southwest Freeway,
Houston, TX 77074; and

Texas Pearl, Inc.

. L
Harris C , Texas
@@m

AN
o
@

&4& Judicial District
p

/

wnN LN LN LN LN LN LN LN LN LN

No. 2018-82214

@

Jane Doe 8 &Q In the District Court of
8§ 4

V. 8 QO/

<
Facebook, Inc. d/b/a Instagram, Inc <§\% Harris County, Texas
Backpage.com, LLC d/b/a Backpa, @

Carl Ferrer; Michael Lacey;
James Larkin; John Brunst; and@ §
Babasai, Inc. d/b/a Siesta Img@ § 334th Judicial District

@
Plaintiff’s Response to Amended Motion to Reconsider
the Ruli Facebook’s 91a Motion to Dismiss

@

o OB
The CQ@Q denied Facebook’s Rule 91a motion to dismiss after

consideri@substantial pre and post-hearing briefing, lengthy oral
argume?, and innumerable legal authorities. It should deny Facebook’s
motion for reconsideration because:

(1) The Court does not have authority to reconsider its order denying
Facebook’s motion to dismiss under Rule 91a;
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(2) Courts are never required to reconsider their prior rulings;
(3) Facebook mischaracterizes the Court’s order; and

(4) Facebook has not raised any new arguments in support of its
motion.

First, Rule 91a sets specific deadlines for motions, re@@ﬁ\eﬁqses and
rulings, all of which have long since passed. In partlcltlzﬁw}g’%a] motion to
dismiss must be . . . granted or denied within 45 day§fter the motion is
filed.” Tex. R. Civ. P. 91a.3(c). The Court grant%@acebooks motion to
enlarge the time for that ruling until May 24, 0@ Any ruling on Facebook’s
Rule 91a motion therefore had to be ent@@% by that date, and Facebook
should not be permitted to reset the statytory deadlines under the guise of
reconsideration. While courts gen@fﬁy have power to reconsider their prior
rulings, they may not do so in 6@& violation of the rules of procedure. See
In re Med. Carbon Resé@% Inst., L.L.C., 14-07-00935-CV, 2008 WL
220366, at *1 (Tex. %&g.—Houston [14th Dist.] Jan. 29, 2008, no pet.)
(noting that procedural rules do not permit reconsideration of motions to
transfer Venqe@«@

Sec%@, courts are not required to reconsider their prior rulings and

may deny motions for reconsideration without considering their substance.

1 See Order of May 14, 2019.
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E.g., Oceanografia, S.A. de C.V., 492 S.W.3d 330, 337 n.6 (Tex. App.—
Corpus Christi 2014, orig. proceeding) (denial of forum non conveniens),
rev’d on other grounds, 494 S.W.3d 728 (Tex. 2016); PNP Petroleum I, LP

v. Taylor, 438 S.W.3d 723, 729-30 (Tex. App.—San Antoni(;@ﬁﬂ‘fom, pet.

\,
denied) (summary judgment); Elec. Data Sys. Corp. v. T% , 862 S.W.2d
O
728, 737 n.5 (Tex. App.—Dallas 1993, orig. proceedin§sanctions order);

NS
J.K. & Susie L. Wadley Research Inst. & Blood B/g@ v. Whittington, 843
2
@

S.W.2d 77, 87 n.9 (Tex. App.—Dallas 1992, Oé @proceeding) (no right to

g

reconsider ruling requiring productio documents claimed to be
privileged). @

Third, Facebook mischaract%g%s the Court’s reasons for denying its
motion and then argues those @easons were “mistaken.” While the order

%

makes several observatior@%%ut the issues involved, it does not purport to
explain the basis of th%g%ng. And it certainly does not make the sweeping
pronouncements @@gook attributes to it. In particular, the Court’s
observation t}l@i&he failure to warn cause of action presented in this case
mirrors tlix@%\@resented in the 9th Circuit case” is not a conclusion, as
Facebook“asserts, that Section 230 can never apply to failure to warn claims.

See Amended Motion for Reconsideration at 3-8.

Response to Amended Motion to Reconsider Page 3
MR499

Document ID: 0.7.2270.6687-000003



Finally, Facebook does not raise any new arguments. Rather, it repeats
its previous positions that Jane Doe’s claims are based on third-party content
and that the 2018 amendments to Section 230 did not create an “exception
for state private civil actions.” Both of those positions are wdr%ﬁg for the

reasons explained at length previously. And Facebook ha%@ﬂoﬂy failed to

o @
address the issue of preemption, which it must establ@@a to prevail under
N
Section 230. ﬁ@
p@’@
Prayer ng

Jane Doe respectfully request that th@lrt deny Facebook’s amended

motion to reconsider the Court’s denial\of Facebook’s Rule 91a motion to

S
dismiss without explanation, and it the Court grant Jane Doe any other
relief to which she is entitled. é
%)
&
o
Moy
. O
N
Sl
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By: DANIELLE JIMENEZ
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No. 2018-82214

Jane Doe § In the District Court of
§
V. §
S L,
Facebook, Inc. d/b/a Instagram, Inc.; § Harris C(ﬁ%ty, Texas
Backpage.com, LLC d/b/a Backpage; § ; \@
Carl Ferrer; Michael Lacey; § @
James Larkin; John Brunst; and § o é}\?
Babasai, Inc. d/b/a Siesta Inn § 353@1 Judicial District
N
N

@
Plaintiff’s Response to Fac@%ok’s
Amended Motion for Permiégfve Appeal
&

Section 51.014 of the Texas Civil P @j{?ce and Remedies Code must be
strictly construed “as an exceptim@@%%\; the general rule that only final
judgments are appealable.” Heb %\ U. JJT Const., 438 S.W.3d 139, 142 (Tex.
App.—Houston [14th Dist. %{%@4, no pet.) (citing City of Houston v. Estate
of Jones, 388 S.W.3d 6@ 666 (Tex. 2012) (per curiam)). And under the
plain language of/ t@@;statute, a trial court is never required to grant
permission to g@e@fajl an otherwise non-appealable interlocutory order. See
Tex. Civ. Pr%@g Rem. Code Ann. § 51.014(d) (stating that a trial court “may”
permit @\%ppeal); Tex. R. Civ. P. 168 (same). There are two broad reasons

the Court should deny Facebook’s amended motion for permission to appeal

the order denying its Rule 91a motion to dismiss.
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First, the Rule 91a order does not involve “a controlling question of law
as to which there is a substantial ground for difference of opinion.” Tex. Civ.
Prac. & Rem. Code Ann. § 51.014(d)(1). As discussed at length in response to
the 91a motion, Congress passed FOSTA in 2018 to amend &fe CDA to
exclude human trafficking claims from the immunity pr% \d interactive
computer services. All of Jane Doe’s claims agams:lg%\%;cebook involve
allegations of human trafficking. Whether those cla1@ are barred under the

D
P
CDA as amended was not an uncertain quesé%ﬂl, as Facebook contends.

)

Under Congress’s express mandate in FOSTA;the Court’s ruling was clearly
correct. \%

Facebook is simply wrong@%t “there are substantial authorities
supporting a contrary result” an@t%qat “the overwhelming weight of case law

%

supports an outcome diffexe 7@from the one the Court reached in its Order.”
See Motion at 4. No a%t ority supports a contrary result. Since the 2018
amendments, no et court in the country that we know of has considered
whether humé&{&rafflckmg claims can ever be barred under the CDA.
Facebook o cites one case involving human trafficking, and it predates the
amend@\ts by a decade. See Doe v. MySpace, Inc., 528 F.3d 413 (5th Cir.

2008). There is also no tension between the Court’s order and the decisions

from Beaumont, because they all predate the amendments and none
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involved human trafficking.: Any case predating the amendments is
irrelevant, as is any case not involving human trafficking.

Given the clear language of FOSTA and the complete absence of any
authority to the contrary, Facebook has not shown that there 15\ @%bstantial

ground for difference of opinion on a controlling legal issug.&g)
\©)

Second, even if the statutory requirements were r;ix@ the Court should
D

NS
deny permission to appeal for reasons of efficienc Qd fairness. Facebook
2
@

claims the “most important” reason for grantinégermission to appeal is that

)

it should not have to stand trial if it is co@ that all of Jane Doe’s claims

are preempted by the CDA. Motion a@ But Facebook is a long way off
N
from standing trial. As noted in \“Court’s order, Facebook’s Rule 91a

motion was just “one of several” procedural motions Facebook has or intends

%)
to file to avoid “full 1itigati®% the underlying claims.”

%©

o (f@>
1 See ion at 7-8 (citing GoDaddy.com, LLC v. Toups, 429 S.W.3d
752 (Tex. .—Beaumont 2014, pet. denied); Davis v. Motiva Enterprises,

L.L.C., 9@1 WL 1535694 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied);
Milo v. Martin, 311 SW.3d 210 (Tex. App.—Beaumont 2010, no pet.)).
Facebook even acknowledges in the same paragraph that there is “no
appellate-level precedent in Texas or elsewhere on the question of how
Section 230 applies to claims under state-law anti-trafficking statutes
following the 2018 FOSTA amendments.” Id. at 7.
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Facebook has also filed a special appearance, which is set for hearing
at the same time as its motion for permissive appeal. If the Court denies the
special appearance, Facebook will have an automatic right to appeal without
the need to seek permission. Tex. Civ. Prac. & Rem. Code gﬂ\%m(ﬂ. A

AN
concurrent appeal from the 91a order would waste time a@esources and
IS @)
further prejudice Jane Doe’s right to obtain discovery a/ﬂ@evelop her case.>2
&
And Facebook will have an opportunity to rai/g@aese arguments again

S
@
via summary judgment—after the parties hazg@@conducted discovery and

developed the factual record. See Conoc l;ips Co. v. Koopmann, 547

S.W.3d 858, 880 (Tex. 2018) (noting g@rguments in 91a motions may be

raised again at summary judgm%?@tage). If Facebook’s arguments are

rejected as applied to facts and not just pleadings, it will have another
%

opportunity to seek permi@gﬂ@fm‘ interlocutory review.

Finally, Facebook:argues: “The Texas Legislature has recognized in an

Q
analogous context@@ indispensable role that interlocutory appeals play in
ensuring full ViL fication of a statutory right to be immune from suit.” Motion
&
O
~

2 Facebook has refused to provide even jurisdictional discovery
relevant to its special appearance, for which the Court is hearing a motion to
compel at the same time as the special appearance and motion for permissive
appeal.
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at 5. Facebook is referring to official immunity for government employees,
which is not an analogous situation because the CDA does not grant
Facebook any “immunity.” And government employees denied official
immunity are statutorily permitted an interlocutory appeal @@/ﬁ%ﬁy after a

denial of summary judgment. Tex. Civ. Prac. & Rem. Code@om(a)@). If
there truly is a substantial ground for difference of OP;\;%%@% on whether the
CDA protects Facebook, that question is also moreﬁ@?‘opriately raised to a
court of appeals after summary judgment. CQS@@

$
Prayer@\@

Jane Doe asks that the Court @@Facebook’s amended motion for
S
permissive appeal and grant her a@?her relief to which she is entitled.

&

\©©
-

A®)

A
&
N

S
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Marilyn Burgess - District Clerk Harris County
Envelope No. 36969581

By: DANIELLE JIMENEZ

Filed: 9/19/2019 4:31 PM

CAUSE NO. 2018-69816

JANE DOE, § IN THE DISTRICT COURT OF
S
Plaintiff, §
§
vs. § HARRIS COUNTY, TEXAS
S S
FACEBOOK, INC.; BACKPAGE.COM, § \@
LLC d/b/a BACKPAGE; CARL FERRER; § @
MICHAEL LACEY; JAMES LARKIN; § .
JOHN BRUNST; AMERICA’S INNS, INC. § O
d/b/a AMERICA’S INN 8201 § /&%
SOUTHWEST FWY, HOUSTON, TX S &
77074; and TEXAS PEARL., INC., § @
S e
Defendants. § 3@@@1 JUDICIAL DISTRICT
CAUSE NO. 201 4
JANE DOE, @ IN THE DISTRICT COURT OF
Plaintiff, Q
vs. S HARRIS COUNTY, TEXAS
O s
FACEBOOK, INC. d/b/a INSTAGRAM,  §
INC.; BACKPAGE.COM, LLC 2 §
BACKPAGE; CARL FERRER; HAEL §
LACEY; JAMES LARKIN; ] §
BRUNST; and BABASAI INC., d/b/a §
SIESTA INN Q §
& S
Defendants. \\"’/ S
D § 334th JUDICIAL DISTRICT

&

@@
REPLY I@PPORT OF DEFENDANT FACEBOOK, INC.’S AMENDED MOTION FOR PERMISSION
TO TAKE AN INTERLOCUTORY APPEAL
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ARGUMENT

A. There are substantial grounds for a difference in opinion with regard to the
controlling issue of law in this case.

Plaintiffs make the remarkable argument that interlocutory appeal is not warranted here
because the applicability of CDA 230 to Plaintiffs’ claims “was not an uncertain que 7 Resp. 2.
This is an astonishing change of tune. Plaintiffs have made it no secret that th Zj@ﬁ a dramatic re-
interpretation of CDA 230, one that they admit 7o other conrt has ever accepted. i\@é 1s the very definition
of an “uncertain” issue of law. O@y

On Facebook’s Motion to Dismiss, Plaintiffs argued that ‘:ﬂ[%e majority of the federal courts,
and subsequently the state courts” “got [CDA 230] wrong” @fhat this Court should not follow
these cases. Pltfs. Resp. to Mot. To Dismiss at 1; see alsong Tr. at 53:12-54:11 (“We think Zeran
and all of the cases following it were incorrectly deeided ...[a]nd there are a lot of them, and we

. A .

acknowledge that.”). Indeed, this Court’s Ord%édenymg Facebook’s motion stated that there are
substantial grounds for disagreement on thigf&§with cases on both sides. Order at 2 (““The language
of the statute is broad and both parti¢@ave cited cases that support their positions.”); see also, eg.,
Herrick v. Grindr LLC, 765 F. App’ : @6), 591 (2d Cir. 2019) (CDA 230 barred failure to warn claim);
Oberdorf v. Amazon.com Inc., ZOle 2849153, at *12 (3d Cir. July 3, 2019) (same).

Even now, Plair@@%@sponse does not cite a single case that has considered a CDA 230

)

defense to a claigl\@%ought under a state anti-trafficking statute since the enactment of
FOSTA/ SEST@MS, much less any case that supports Plaintiffs’ position. And Plaintiff’s own
petition in @ No. 2018-69816 is at odds with Plaintiffs’ current position, pleading that Facebook
“faces negligible risk in not warning . . . about human trafficking” because CDA 230 “protects it from

liability for most private law claims,” including those alleging failure “to warn of human trafficking.”

Third Amended Petition 9 214, 210.
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In their Response, Plaintiffs argue, bizarrely, that that there is not a substantial ground for
difference of opinion becanse there are no cases directly on point, essentially contending that there may
never be an interlocutory appeal on an issue of first impression. See Resp. 3 & n.1. But the lack of
authority to support Plaintiffs’ position on this controlling issue of law renders their, position ore

&

uncertain, not less so. Gulf Coast Asphalt Co., L.I.C. v. Llgyd, 457 S.W.3d 539, @ ex. App. —
C

)
Houston [14th Dist.] 2015, no pet.) (“Substantial grounds for disagreement €xist when the question

Q\QQ
presented to the court is novel or . . . there simply is little authority upon ﬂ%%ch the district court can
rely.”). Indeed, the very purpose of § 51.014(d) is to permit “early, e@nt resolution of controlling,
uncertain issues of law,” of which legal issues of first 1mpressl(ﬁe a prime example. Sabre Travel
5
Int’l, Ltd. v. Dentsche Lufthansa AG, 567 S.W.3d 725, 733 (Teéﬁg%)); Alpine Indus., Inc. v. Whitlock, 554
9,

S.W.3d 174, 177 (Tex. App. —Fort Worth 2018, pet. @ (intetlocutory appeal from “case of first
impression”). Moreover, early appellate review Wﬂ@%ﬂﬁcularly efficient here because resolution of
o5
this issue will also affect multiple other cases@cﬁng in this state. See Mot. for Permission to Take

N

Interlocutory Appeal at 7 & n.2. @)
B. Immediate appellate 1 will serve the interests of efficiency and fairness.

Delaying appellate revie@f the controlling issue of law in this case will not advance the
ultimate termination of the L@%on. The immunity provided by Section 230 is an “immunity from
suit” and its availabilit;%@l:{%refore a pure question of law. See GoDaddy.com, 1.LC v. Toups, 429 S.W.3d
752,761 (Tex. A é\%}eaumont 2014, pet. denied). Accordingly, there is no need to “develop]] the
factual record”(gfore resolving this purely legal issue. See 7d. (reversing the trial court’s denial of the
defendant@ﬂe 91a motion on interlocutory appeal). In that regard, Facebook’s immunity defense
here is analogous to a plea to the jurisdiction by a governmental entity. Nemet Chevrolet, 1.¢d. v.
Consumeraffairs.com, Inc., 591 F.3d 250, 254 (4th Cir. 2009) (“[Ijmmunity [under CDA 230] is an

immunity from suit rather than a mere defense to liability and ... is effectively lost if a case is
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erroneously permitted to go to trial.” (internal quotation marks omitted)). Thus, as in GoDaddy, an
immediate interlocutory appeal is necessary to avoid prejudice to Facebook’s “immunity from suit for
its alleged conduct as an interactive computer service provider.” GoDaddy.com, 429 S.W.3d at 761; see

also Nemet Chevrolet, 591 F.3d at 255 (courts should resolve “the question of § 230 igmunity at the

S\

earliest possible stage of the case”). @

;
)
Finally, piecemeal appeals, as advocated by Plaintiffs (Resp. 3-4), Wg%g)be inefficient and
NG

potentially wasteful. If the Court were to deny Facebook’s special appear/}i@, Facebook would have

NS
an immediate appeal as of right from that ruling. Allowing Facebook @mcurrendy appeal the denial
C

=

)
of its Rule 912 motion to dismiss would be far more efﬁcient&the parties and the Court—than

5
@)
the multiple-appeal approach Plaintiffs advocate. If this hég@n were to continue and Facebook

9
appealed and prevailed on the CDA 230 issue after sumé*); judgment or post-trial, this case will have

needlessly generated multiple appeals, and resoluti@% this case will have taken much longer than if
0
the Court permits immediate appeal of the RL@%{ motion concurrently with an appeal on the special

appearance. Such inefficiency can be avoi& if the Court permits immediate appeal of the Rule 91a

motion, concurrent with an appeal Q@ﬂecision on Facebook’s special appearance.
@ CONCLUSION

For all of these rea&@ﬁacebook respectfully asks the Court to amend its Order to provide
(4
that Facebook may pei&g;:{9 the Court of Appeals for leave to file an immediate interlocutory appeal.

5
Dated: September 019 Respectfully submitted,
S

@ / s/ Kelly Sandill
N Kelly Sandill
@ State Bar No. 24033094
Katy Boatman
State Bar No. 24062624
Ashley Kahn
State Bar No. 24087824
HUNTON ANDREWS KURTH LLP
600 Travis, Suite 4200
Houston, Texas 77002
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TRIAL COURT CAUSE NO. 2018-69816
REPORTER'S RECORD
VOLUME 1 OF 1 VOLUME(S)

JANE DOE
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V.

FACEBOOK, INC., BACKPAGE.COM,
LLC d/b/a BACKPAGE; CARL
FERRER; MICHAEL LACY; JAMES
LARKIN; JOHN BRUNST;
AMERICA'S INNS, INC. D/b/a
AMERICA'S INN 8201 SOUTHWEST
FREEWAY, HOUSTON, TX 77074,
and TEXAS PEARL, INC.

N N N N N e N S N N S N e S S S S

IN THE DISTRICT COURT

HARRIS COUNTY, TEXAS

Defendants 334TH JUDICIAL DISTRICT
JANE DOE IN THE DISTRICT COURT
Plaintiff

V.

FACEBOOK, IN. D/b/a
INSTAGRAM, INC.;
BACKPAGE.COM, LLC d/b/a
BACKPAGE; CARL FERRER;
MICHAEL LACEY; JAMES LARKIN;
JOHN BRUNST; and BABASAI
INC., d/b/a SIESTA INN

Defendants

N N N N N N N N N N N N N N N N

HARRIS COUNTY, TEXAS

334TH JUDICIAL DISTRICT
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MOTIONS HEARING
3 May 3, 2019

Jo 0 e
5 On the 3rd day of May, 2019, the following proceedings
6 | came on to be heard in the above-entitled and numbered cause

7 | before the HONORABLE STEVEN KIRKLAND, Judge presiding, held in
8 | Houston, Harris County, Texas;

9 Proceedings reported by machine shorthand.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24 CYNTHIA BERRY, CSR

25 OFFICIAL COURT REPORTER - 334TH DISTRICT COURT
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May 3, 2019

PROCEEDINGS

THE COURT: 2018-69816.

MS. MCADAMS: Judge, we have a couple issues
before the Court this morning: Facebook's motion to dismiss
against us; we believe that we have, just to update the Court,
resolved the motion to compel that was also pending that we had
filed.

THE COURT: Okay.

MS. MCADAMS: For our protection, we request to
read the agreement into the record, only because we have only
received 71 pages of objections with zero substantive responses
since November.

THE COURT: Okay. So does this motion to compel
apply to both cases that are pending?

MS. MCADAMS: This one is only on the motion to
compel with Instagram, Jane Doe vs. Instagram, on general
discovery responses.

THE COURT: So 1is that 6-9-8-1-67?

MS. MCADAMS: I believe it is 8-2-2-1-4.

THE COURT: 8-2-2-1-4. Al11 right.

MS. MCADAMS: Judge, we've agreed that within
14 days defense counsel will amend their objections and their
responses in an attempt to move discovery along. And we just

want to make sure it's clear that we should receive those
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amended responses within 14 days.

MR. FALCONER: Yes, Your Honor, that's correct.

MS. MCADAMS: That's our motion to compel.

THE COURT: That's it?

MS. MCADAMS: That's it.

THE COURT: Boy, that was neat, clean and tidy.

What else?

MR. FALCONER: Your Honor, I'm Russ Falconer.
I'm one of the Tawyers here for Instagram and Facebook. And
we had one preliminary matter we would 1like to raise with the
Court, which is to -- I'd 1ike to move for the pro hac vice
admission of my colleague, Kristin Linsley, who is here with me
this morning, and is going to be arguing the motion to dismiss
on behalf of Facebook. We have the pro hac vice papers
prepared, we have the certificate from the board of law
examiners. We wanted to raise this with the Court this
morning, out of on abundance of caution, to make sure that by
Ms. Linsley moving for her own admission and my motion
supporting her admission is not going to be held against
Facebook as a waiver of a special appearance, under the rule
that says Facebook can't file another motion and get it heard
before a special appearance, since these motions are being
filed by Ms. Linsley and by myself, and not by Facebook. We
don't think there should be any waiver issues, but we just

wanted to make sure that everyone is in agreement on that
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before we move forward with the pro hac vice process.

THE COURT: Ms. McAdams?

MS. MCADAMS: That's fine. No objection.

THE COURT: Okay. Well, submit the paperwork.
I'11T review the paperwork and order on the paperwork.

Ms. Linsley, if you tend to speak today, you are
welcome to speak today. The only time I have ever denied a
motion pro hac vice is when the movant couldn't figure out what
to call the Judge, and didn't know what Court she was in, and
that was denied. I trust you will not be making those same
silly mistakes, so that won't be a problem.

MS. LINSLEY: I assure you, Your Honor, I will
not be making those mistakes.

THE COURT: You-all can be seated by the way, or
be comfortable.

What else are we doing here today? You've got
two motions, right?

MS. LINSLEY: We have the motion in both cases
to dismiss under Rule 91a, Your Honor.

THE COURT: And it's essentially the same
motion, if I'm right?

MS. LINSLEY: Correct, yes, sir. And those are
exempted from the rule that Mr. Falconer just referenced by the
language of 91a, which says you can bring a 91a motion without

waiving the special appearance.
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THE COURT: Al11 right. So if you lose 91a,
you'll be back on the special appearance?

MS. LINSLEY: Correct.

THE COURT: Al11 right. And then if you lose
that, you'll be back on the TCPA? Okay.

MS. LINSLEY: We do have other defenses, Your
Honor, yes.

THE COURT: AT1 right. So do I understand that
the entirety of your argument is that 230 of that particular
code section exempts or gives you -- not exemption -- but it's
total bar to Tiability...

MS. LINSLEY: To the extent the cause of action
depends in any way in the chain of causation on a third-party
contact that's posted on the site or shared on the site. 1In
this case we have a messengering function that Facebook has.
And as the case law in our motion indicates, that CDA 230 --
CDA 230, I'm sorry, CDA 230, the Communication Decency Act,
Section 230 applies to messengering functions, as well as to
postings that are made more broadly. In other words, it
applies to one-on-one communications, as well as to more public
postings. So, yes, our argument is that CDA --

THE COURT: So with respect to Messenger, you
are an ISP. You are the platform with respect to -- there's
two things you got to be, right, under the 2307

MS. LINSLEY: You have to be an internet service
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provider.

THE COURT: Right. That's providing the
connectivity, right?

MS. LINSLEY: Right. And that's where you are
providing, you're hosting a communication of some kind, whether
it's a public posting, a classified add, whether it's a
Facebook page, whether it's Messenger, and via Facebook
separate messengering functions, whether it's an Instagram
posting, whatever you're posting, third-party contact or
third-party communications are covered by the statute. And I
don't think here there's any dispute between the parties that
Facebook and Instagram both qualify as internet service
providers in that sense.

So then there's two other elements to this
statute, as it's written. One, it has to be based upon
third-party content, not content created by the site itself.
So, for example, if a site 1ike Facebook posts its own content
on its site, that would not be third-party content. That
wouldn't come within Section 230; it's when the site is serving
as a forum or a means or medium for communication by third
parties. So that's one thing.

And then the other thing is that the cause of
action has to depend in its own way on the third-party content.
And there's probably the most case Taw is filled on that set of

issues, but as the plaintiffs' brief and as our brief, our
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reply brief and opening brief all show, the courts have
overwhelmingly read that provision broadly, what does it mean
to be a publisher, third-party content. That includes
functionality of the website that's designed to make that
content available to -- to make a -- to provide a forum for
that content or that communication. So the cases have read
that provision very broadly.

So that's our argument, yes, Your Honor, that
that -- because each of the plaintiffs causes of action here,
including the two new ones she's added in the third amended
petition in the 6-9-8-1-6 case, and the second amended petition
that was added in the 8-2-2-1-4 case, the Instagram case, in
both of those, all of the causes of action now in the amended
petitions are covered because they necessarily depend on
third-party communication.

Here, plaintiff's claim fundamentally is that
she -- well, the two plaintiffs, as we understand it, the
plaintiffs agreed to allow a person who they did not know to be
their Facebook friend. That -- apparently in one case it's
alleged, in the 6-9-8-1-6 case, it's alleged that this person
was friends with some of her other friends. So that apparently
must have led her to think this person was okay, so she
"friended" that person and they engaged in communication. He
allegedly told her a lot of things that were nice, that she was

beautiful, that she could be a model, et cetera. This
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communication occurred on Facebook's Messenger App. And
eventually she had a dispute with her mom, and he told her,
look, I can get you a job as a model, I'l1l set you up, you'll
be able to afford your own apartment. And then he led her into
an offline meeting wherein she was then raped and brought into
a sex trafficking operation via a separate website,
Backpage.com. It was put up for advertising, advertising for
sex on that website, and then was brought to various hotels
where that happened.

So that's the tragic facts that we have here.
There's no question but what happened here to this plaintiff is
a tragedy. What happened to the other plaintiff in the
Instagram case is similarly a tragedy. Very similar facts,
less detailed in the petition as to the step-by-step
conversations that caused this to happen; but at least the
allegations seem to indicate that she, again, was led to, via
communications with this person, to an offline meeting where
these horrible things happened.

THE COURT: So even -- let me stop you there and
let's -- and I appreciate the refresher on the facts, but Tet's
jump back to the law, Section 230.

MS. LINSLEY: Um-hmm, sure, yes.

THE COURT: Explain to me how a statute that's
entitled "Protection for Private Blocking and Screening of

Offensive Material" becomes this extreme bar to any claim
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against your client?

MS. LINSLEY: I will do that, Your Honor.

Well, the language itself is very broad. So the
operative language in 230 says that no interactive service
provider shall be held liable as a publisher or speaker of the
third-party contents.

THE COURT: That's really --

MS. LINSLEY: It's very broad and it's been read
broadly by every court, including the Fifth Circuit, in the Doe
vs. MySpace case and three Texas Court of Appeals cases from
Beaumont.

THE COURT: The Fifth Circuit did it as well?

MS. LINSLEY: Correct, yeah. Correct.

THE COURT: Doe vs. MySpace?

MS. LINSLEY: Doe vs. MySpace, yeah, Fifth
Circuit. And in those cases --

THE COURT: You referenced that one in your
reply, right?

MS. LINSLEY: 1It's referenced in our opening
brief and in the reply, yes, Your Honor.

THE COURT: Okay.

MS. LINSLEY: And in that case, that case had
remarkably similar facts to hear. The courts -- the courts,
following a series of other courts -- the Fourth Circuit in the

Zeran case, the Fifth Circuit in MySpace and the Ninth Circuit
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as well -- read the statute very broadly, because it was said
that -- first of all, in terms of the blocking, the blocking,
plaintiffs cite some legislative history that talks about a
case involving Stratton Oakmont.

THE COURT: Right.

MS. LINSLEY: And in that case the Court held
against Stratton Oakmont by saying, hey, you blocked some
content, but we're holding you Tiable for not blocking this
other content. That's the Good Samaritan instinct that was
part of the impetus to the statute, but --

THE COURT: Right, right. And you --

MS. LINSLEY: -- but the --

THE COURT: -- you shouldn't be punished for
that.

MS. LINSLEY: -- the court has said that that

wasn't -- that wasn't the 1imit of what the statute did. That

was part of what the statute did, but the other part is much

more broad. So the other, the other part is not limited to any

kind of good faith blocking.

So the heading of the statute doesn't 1imit the

text of the statute. And that's what -- if you look at the

Zeran, the Fourth Circuit case, it's one of the early cases in

the history of the statute, that the Court said that the
language is very broad and needs to be construed as such in

order to implement Congress' broader intent to allow free
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communication on the internet.

THE COURT: So if the language was intended to
be that broad, why are there also exemptions or protections
from 1iability in 230 (1), and in the Digital Millennium
Copyright Act, why do we have separate protections for you for
other actions?

MS. LINSLEY: Well, the statute is broad, but
it's not -- it's not unlimited, because of the way it
functions. It functions as a result of the nature of the claim
that is brought against the defendant. So those other --

THE COURT: So if it's not unlimited -- so if
it's not unlimited, give me an example of something that would
not be barred by the statute.

MS. LINSLEY: I can give you an example of some
cases that have found no coverage, and that is where the
plaintiff's cause of action didn't depend in any way on
third-party content. There's a Seventh Circuit case that deals
with the payment of taxes, did the website have to pay certain
taxes. The answer was, yes, because there was no cause of
action that depended on third-party content.

There's a case where the plaintiff had her own
posting on a website, she had her own page, and someone offline
saw that page and contacted her in a harmful way; but they
didn't do so through any communication on the site, so her

cause of action didn't depend on any third-party content
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communicated on the site.

So those are examples. Other examples are --

THE COURT: So taxes --

MS. LINSLEY: -- transactions that result from.
There's a case, Home Away, that was recently decided by the
Ninth Circuit, where it's a transaction that results from an
online posting. And in that case the City of Santa Monica
prohibited the execution of a transaction by a home sharing
site. So even though the add was posted -- and the add would
have been protected because it was a protected communication
third-party posting on the site's website. The city was going
after the monetary transaction that resulted from that. So the
court said that monetary transaction, since it didn't depend on
the content of the posting, was not covered by the statute.

So that's -- those are examples where courts
have held them not to be covered.

THE COURT: So you would say, then, that her
cause of action against Backspace would be 1ike the Home Away
situation?

MS. LINSLEY: Well, the cause of action against
Backspace has a couple of issues that one would look at. I
don't know that it's -- I don't know that it's 1ike Home Away,
because I don't think that cause of action depends on a
resulting transaction. I think it still depends upon online

postings, but I think in that case their argument is and the
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way they've alleged it in the petition -- I gather they dropped
their claims against Backpage, but they --

THE COURT: Is Backpage even around any more?

MS. LINSLEY: -- they've been seized by the
federal government.

THE COURT: So, not much point in chasing that.

MS. LINSLEY: Right. Exactly. But I think the
theory of the claim there that the plaintiffs have articulated
in their petitions are, is that Backpage manipulated the
content. So Backpage, it wasn't entirely based on third-party
content. Backpage, itself, essentially co-drafted some of the
ads that are being challenged. Whether that is true or not, I
don't know the ins and outs of the actual facts relating to
that, but I do know that that's their theory, is that Backpage
created content and, therefore -- that's another example of
where you would have no coverage of the statute.

The Roommates.com case in the Ninth Circuit did
a similar thing to the plaintiff's theory against Backpage.
They said if the website is the one that contributes to the
illegality of the content, then it might not be covered,
because it's the website's own content that's being challenged,
not the third-party content.

So in that case, for example, Roommates set up a
questionnaire that was required to be filled out by anyone

posting for either a roommate -- people were posting for
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roommates. So I have an apartment, I want to get a roommate,
or I'm a person that wants the space, I'm posting to try to get
a room. They were asking questions like, what is your race,
what's your gender, what's your sexual preference, would you
welcome children into your household. These are questions that
are not permitted to be asked, according to the case that got
filed by the Housing Authority. It violates
anti-discrimination laws to even ask those questions, if you
are seeking -- if you're seeking a tenant.

So the Court said that because the website had
required those questions to be answered, it had created the
illegality, if you will, in the third-party content. So it was
the one that -- it was the website's own content that created
the illegality that was being complained of.

So that's an example, too, of what -- that is
sort of the theory I think the plaintiffs have alleged in their
claims against the Backpage defendants.

THE COURT: So, essentially, they're seeking to
create sex trafficking Taw here, as a private cause of action.

MS. LINSLEY: Correct, yes.

THE COURT: Which is recognized under federal
statute.

MS. LINSLEY: Right.

THE COURT: And I think it's also recognized

under Texas statute.
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MS. LINSLEY: Correct, right.

THE COURT: So how does (c) (5) come into play,
then?

MS. LINSLEY: (c) (5) 1is the preemption
provision that juxtaposes activity that is consistent with
Section 230, or causes of action that are consistent with 230
with causes of action that are not, causes of action that are
not -- that are pre-empted. So that section Tooks -- am I
correctly identifying the section Your Honor is looking at?

THE COURT: The sex trafficking law, no effect
on sex trafficking.

MS. LINSLEY: Oh, I'm sorry. Yes, of course.
I was thinking of the preemption exemption. My mistake.

THE COURT: So which one are you calling --

MS. LINSLEY: So here's what the --

THE COURT: -- which one are you calling --

MS. LINSLEY: Let me just go through --

THE COURT: -- calling the preemption provision?

MS. LINSLEY: (e)(5) is the -- (e)(5) is the
exemptions that were just created for, under FOSTA for sex
trafficking.

THE COURT: Right. (e)(5) would be the
exemptions to this bar.

MS. LINSLEY: Correct. So let me walk through

those.
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So (e)(5) states that nothing in Section 230
(c)(1) -- first of all, even apart from 230 (e)(5) that's newly
added, it's important to understand the rest of what FOSTA did.
FOSTA created a new federal cause of action, civil cause of
action for -- it expanded existing remedies relating to sex
trafficking, including a new cause of action, 2421 of Title 18,
which is the criminal offense, but it has attached to it a
civil offense for an aggregated -- called the aggregated
offense, where a person owns, manages, or operates an
interactive computer service with the intent to promote or
facilitate the prostitution of another person. That's the
criminal provision.

The aggregated version requires there to be a
promotion or facilitation of prostitution of five or more
persons, and it must be in reckless disregard of the fact that
such content contributes to sex trafficking in violation of a
separate provision of Section 1591, which I'11 get to in a
minute. That's an existing sex trafficking provision that was
then amended and supplemented in the same set of amendments.

So Congress creates that, and then it creates
the civil cause of action for the aggregated offense that I
just described. That's a federal cause of action.

So then you come to the point, the point you're
talking about, Your Honor, and that's Section 230 (e)(5), which

says that nothing in Section 230 shall be construed to prohibit
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that civil cause of action, the federal cause of action that
Congress just created, or -- and this is (e)(5). That's
(e) (5) (A).

THE COURT: (A).

MS. LINSLEY: And then (e)(5)(B) says it will
not immunize or charge in a criminal prosecution brought under
state Taw if the conduct underlying the charge would constitute
a violation of Section 1591. That's the sex trafficking
statute as amended in FOSTA.

THE COURT: So --

MS. LINSLEY: So there's criminal -- the state
criminal 1is preserved. And then the second -- the next
section, (e)(5)(C), preserves a charge in a criminal
prosecution brought under state Taw if the conduct underlying
the charge would constitute a violation of 2421. That's the
provision we just read. And then finally --

THE COURT: So if Ms. McAdams were, instead of
being her wonderful self, were our district attorney, you
wouldn't be here?

MS. LINSLEY: Correct. As long as the conduct
that she 1is charging -- however styled, it doesn't matter what
cause of action the prosecutor brings the claim under, as long
as it's a state criminal statute, presumably -- as long as the
conduct would itself violate the federal statutes, one or the

other of them.
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And then finally there's a provision that
authorizes the state Attorney General -- if the state Attorney
General perceives that there is conduct that violates these
provisions -- again, the underlying conduct would violate these
provisions -- that is detrimental to the residents of that
person's state, the Attorney General's state, the Attorney
General may bring a civil action on behalf of residents in
parens patraie --

THE REPORTER: Parens?

MS. LINSLEY: P-a-r-e-n-s, p-a-t-r-a-i-e.
Something 1like that.

THE COURT: Come on, Cynthia, don't you remember
your Latin?

MS. LINSLEY: My Latin is a 1little sketchy.

Let me just get you that exact provision, Your
Honor. 1It's D. This is -- this is not an exemption to 230,
but it's -- it's a separate provision of 1595 that got added.
These are the new causes of action, and it allows the Attorney
General of the state, if he or she has reason to believe that
an interest of the residents of the state has been or is
threatened or adversely affected by any person who violates
Section 1591, the Attorney General, as parens patraie, may
bring a civil action against such person on behalf of residents
of the state in an appropriate district court.

THE COURT: Al11 right. Well, it's clear that
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Ms. McAdams 1is not our District Attorney or our Attorney
General, so we don't really have to spend a whole 1ot of time
with either of those cases, but those are exemptions from the
general bar.

MS. LINSLEY: Right. And our only point is that
Congress took the time to pass these additional provisions, but
when faced with an overwhelming wealth of evidence on the issue
of sex trafficking, and the increased use of sex trafficking,
the increased appearance of sex trafficking on the internet,
took these steps to address it, expressly carved out multiple
types of proceedings in Section 230, and did not carve out the
state civil action, such as this one.

THE COURT: So talk to me about (e)(3) then.

MS. LINSLEY: About (e)(3)?

THE COURT: Yes. 230 (e)(3). Nothing in this
section shall be construed to prevent any state from enforcing
any state law that 1is consistent with this section.

MS. LINSLEY: Right, yeah. So that provision is
not new; that provision has been in the statute from the
inception. And it's coupled -- that's the provision I quoted,
or I was referring to earlier.

THE COURT: That's your prevention argument --
preemption argument?

MS. LINSLEY: Preemption provision, yes. So

that provision has two parts. It says that if it's consistent
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with Section 230, that Section 230 will not preempt it. If
it's inconsistent with Section 230, Section 230 will preempt
it.

So it's a pretty straight-forward provision;
there's nothing new or magical in there. 1It's been there since
the inception. And it talks about the section, Section 230.
It's not talking about other laws. It's not saying if the
state provision is consistent with some other federal Taw.

It's self-contained.

So if there's a -- if the court -- courts since
the beginning have been Tooking at that preemption provision,
and have found that if the state cause of action turns on
treating the internet interactive website or the platform as a
speaker or third-party content, however the cause of action is
styled, if that's part of the chain of causation, that is
inconsistent with Section 230 that says you can't do that.

It's very straight forward.

And so the flip side is I guess what we were
talking about a moment ago, with roommates and the other cases,
if the cause of action does not treat the party as a speaker in
that way, because either the internet website is creating its
own content, or the plaintiff's cause of action relates to
something entirely different, Tike taxes or something else,
well then that first sentence applies, because the state cause

of action is not inconsistent with the section, because it
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doesn't require the court to treat that platform as a speaker
of the contents, or hold them Tiable in some way for the
contents.

THE COURT: So does the addition of the sex
trafficking piece in (5) change the analysis?

MS. LINSLEY: No, it doesn't, Your Honor.

THE COURT: Why not?

MS. LINSLEY: That's an excellent question, and
I know plaintiffs did raise that argument. Because of what I
just said, that it's the same analysis that I just -- that I
was saying as applied to the new statutes.

The first sentence refers to this section. It
doesn't refer to the new provisions we just created. It
doesn't refer to organic operative federal law to say if the
state cause of action is similar to a federal cause of action
you can go forward with it.

It says if the -- if the imposition of Tiability
would be inconsistent with or consistent -- consistent or
inconsistent with this section, Section 230. So adding a new
federal provision that gives the plaintiff certain limited
rights doesn't change the analysis, even if Texas has a similar
provision, because what we're talking about is the underlying
substantive Taw and that's not what the section is speaking to.
That section is speaking to does the cause of action treat the

interactive service provider as a speaker or publisher of the
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third-party content.

So I think much more is being read into that
section than is warranted, especially since that section has
always been there, and no one has ever --

THE COURT: But if it's always been there, then
it was part of the big broad-brush explanation you had before,
and Congress did something to change that. And they changed
that by carving out sex trading.

MS. LINSLEY: Well, it didn't carve out sex
trading; it very specifically carved out three things. The new
federal cause of action, which you can bring in federal or
state court, plaintiffs can invoke that cause of action and
bring it as a claim, which plaintiffs could have done here.
Plaintiff's counsel chose not to plead the new federal cause of
action. They chose to plead state causes of action. They
absolutely had the right, if they wanted to and felt they
could --

THE COURT: Of course.

MS. LINSLEY: -- meet the elements of that new
federal cause of action, they could have brought it. They
obviously didn't want to have the case removed. I don't mean
to read into it very much but, you know, one suspects they
didn't want the case --

THE COURT: They didn't want to go to the Fifth

Circuit.
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MS. LINSLEY: One maybe also suspects that maybe
that cause of action has elements that would be difficult to
meet, at least as against Facebook. But the statute was really
written for sites 1ike Backpage, when you read the language of
the federal cause of action. 1It's not clear they have a strong
claim against Facebook, or any claim against Facebook, and our
position would be they wouldn't, because those elements aren't
met. But they could have brought that claim against Backpage
and they chose not to do that, either. Even when they were
suing Backpage, they opted to sue Backpage under a state
statute, and state common law claims. So that was their
choice, but that's what Congress did. Congress did not say we
are addressing sex trafficking and any and all claims relating
to sex trafficking are now hereby exempt from Section 230.
That's not what they said.

And there's no way you can read the pre-existing
preemption provision which refers only to Section 230 itself,
it's entirely self-preferential, to encompass this new separate
cause of action, and say that now in addition to expressly
carving out federal civil -- new civil cause of action, state
criminal under two different provisions, very specific, conduct
would have to violate one or the other of the two federal
provisions. And third, the state Attorney General action,
which was not carved out before, civil action by the Attorney

General, now we're supposed to imply an entirely new exemption
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that says, oh, by the way, state civil private actions are also

exempted because we are going to imply it in this earlier
language, even though Congress didn't say it. It's --

THE COURT: So has there been --

MS. LINSLEY: -- it 1is just not a plausible
argument that they've made here.

THE COURT: -- has there been any preemption
case since this new stuff was added, saying this new stuff
doesn't change the scope of preemption? That's essentially
what you are arguing.

MS. LINSLEY: 1I'm sorry, say it again, Your
Honor .

THE COURT: You are saying this new stuff

doesn't change the scope of whatever preemption arguments --

MS. LINSLEY: No, it absolutely does change the

scope of preemption. It changes it as to the things that

Congress carved out and said Section 230 shall not be construed

to extend to these three specific situations.

THE COURT: So how is her cause of action
preempted under 2307?

MS. LINSLEY: So, first of all --

THE COURT: Not sure I understand.

MS. LINSLEY: -- the cause of action is
preempted because the claim that they are alleging is

inconsistent with Section 230 under the provision, the
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preemption provision you were just looking at, because the
effect of allowing the claim to proceed would be to create an
exemption for state Tlaw civil actions, when Congress made a
deliberate choice not to create that exemption.

So that's -- that is point number one. Point
number two is that brings you back to the existing case law,
which plaintiffs have cited at length in their brief, over and
over again, saying that if you follow the existing federal Taw
construing Section 230, as adopted by the Texas Courts of
Appeals in all three of the Texas decisions that we and
plaintiffs both cite, that their claim is barred because it
necessarily depends upon third-party content. 1In this case,
communications between the plaintiff and -- the respective
plaintiffs and their respective assailants, communications
between the parties posted on the platform of the site through
the messenger service. So that's -- that's a necessary part of
their claim that is barred, under the logic of all of these
federal cases and these three Texas cases, including federal
cases including the Fifth Circuit decision in Doe vs. MySpace.

So that is why, because the chain of causation,
the theory of the case necessarily turned under third-party
content; in other words, if it weren't for the third-party
content, they wouldn't have a cause of action. The harm that
they are alleging necessarily flows from the communications

that are on the site.
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And just to back up a little bit, the Zeran,
the Fourth Circuit case that the Fifth Circuit adopts in it
decision of Doe vs. MySpace, does an excellent job of
describing why that's the case, why isn't it just that the only
thing that is pre-empted is either the deprivation claim, where
you are treating someone as a publisher in that sense of
defamation, or why isn't it the case that it's limited to Good
Samaritan types of claims.

By the way, here there is now Good Samaritan in
the case, because the plaintiff's new causes of action allege
negligent undertaking; Facebook undertook to, to take down
content that was relating to sex trafficking, and they didn't
do a good job of it. That's exactly what the Good Samaritan
narrower reading of the statute that plaintiffs espouse would
cover is, you know, if Facebook would be Tiable for not doing a
good enough job on what it was trying to do, which was take
down harmful content. But that's just a separate point
relating to this case.

The courts have uniformly said that doesn't
1imit the statute; it's got to be broad, and it can't depend on
the way the label, what Tabel gets put on the cause of action.
Otherwise, it would be very easily abated, and it's evident
that what Congress' intent was, was to prevent causes of action
that ultimately would require the site to actively monitor all

the postings on the site.
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There's just -- the internet is too important,
and it's too important to keep the internet free, as a free
means of communication and open means of communication, not
having to have every single piece of content that gets
transferred in private messaging, in private posts and public
posts, to have to monitor all those things to make sure they're
not defamatory, harmful, problematic, raise red flags. To
impose such a monitoring obligation on interactive service
providers would cripple the internet, and that's what,
essentially, Zeran says. It's an excellent decision. Most of
the other circuits have adopted the reasoning, including the
Fifth Circuit.

And the other case that I would strongly
recommend Your Honor reading is -- plaintiffs cited a case
called Daniel, in which the mid-level Court of Appeals in
Wisconsin had found against Rule 230 immunity in circumstances
analogous to those here, where the plaintiffs argued, we're not
trying to base liability on the ultimate third-party content,
we're just saying that -- there was a gun case, where a person
was killed by the sale of a gun on a site that specializes in
the sale of guns.

The allegation was, well, you, gun website,
designed your website in a way that allowed people to,
according to the plaintiffs, evade the federal restrictions by

focussing on private sales, which aren't subject to a lot of
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the federal restrictions. So by channelling -- allowing people
to channel their inquiries and their solicitations on the

site to those categories, the website has designed a site that
was -- that led, that catered to people that were bad actors,
because they wanted -- they catered to people that wanted to
avoid the federal restrictions. A guy bought a gun on the
site, arranged the private sale, the next day went and shot his
wife and three other people, including himself. And that --
the plaintiff brought that case saying that the site had caused
that harm.

The case was originally dismissed by the trial
court under CDA 230 because, because the cause of action
depended, ultimately, on the content of that communication
between the buyer and the seller. The Court of Appeals
reversed, saying we don't think it applies where the plaintiff
is complaining about the site's own actions, their own actions.
They're not complaining about the communication; they're
complaining about the actions that facilitated bad actors being
on the site, even if that ultimately resulted in a
communication. That's not what they were really complaining
about, and so the Court of Appeals said that was not barred by
Section 230.

The Wisconsin Supreme Court, in a decision just

earlier this week -- and I highly recommend this decision
because it is really one of the -- it is the Tatest major
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decision on CDA 230 that we cited in our reply brief that we
filed yesterday morning. Early yesterday morning, I think.
It's called Daniel vs. Arms -- Arms something or other.

THE COURT: 1It's okay.

MS. LINSLEY: Yeah. And the cite for it, it's a
Wisconsin cite, it's Arms List, 2019 WI 47. We would be happy
to provide a copy to Your Honor if that would be helpful.
That's how we cited it, because that's how -- it only came out
on Tuesday of this week.

THE COURT: Well, if you have a copy, you may

bring it up.

MS. LINSLEY: I think we can get a copy.

THE COURT: If you don't, I will find it.

MS. LINSLEY: Yeah. But anyway, what the
Court -- the Court -- the Wisconsin Supreme Court considered

this argument. Obviously, you know, the special group of
Appellate Judges had agreed with this argument and said it just
wasn't right, and that court after court, the federal courts
construing this federal statute, states courts construing the
same federal statute, all had uniformly gone the other way and
said if it -- if there's a functionality that is complained
about on the website, but ultimately allows content, if the
complaint is you are allowing this content and not that
content, you should be screening this content, you should be

monitoring, you should be doing all these things to prevent
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this bad conduct or these bad people from communicating, so
even though it was a gun case, it was very analogous to this
case because the argument was that the communication itself was
with a bad actor, and that communication should never have
happened.

So the court said, no, that that was not -- that
was not a fair reading of the plain language of the statute.
Plaintiffs have kind of set this up as plain Tanguage versus
not plain language, but if you look at the decisions, the
federal decisions and Daniel and other cases 1like this, the
courts are applying the plain language of the statute. They're
not going off the reservation with the text of the statute.
Federal courts have consistently construed that plain language
to mean that any cause of action that treats the website as a
publisher in the sense that they are depending on third-party
content is barred by the statute.

And the court goes on to say, helpfully -- and
it's really, really worth reading this decision. If I had to
recommend two decisions, or three, I'd recommend the Texas
Court of Appeals Beaumont decision in the Go Daddy case, which
is an excellent decision, I would recommend the Fifth Circuit
decision in Doe vs. MySpace, and then this Wisconsin case.

But the court goes on to talk about the good --
whether -- whether -- the sort of knew or should have known

argument, which plaintiffs here also make. If the website
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should have known that there were going to be bad actors out
there, it should have taken these precautions and screened the
content, or put protections in place, or enhanced the
protections they have.

In Facebook's case, plaintiffs recite the litany
of protections Facebook already does have in their petition.
Facebook takes down harmful content. It doesn't permit
anything that even remotely resembles sex trafficking. It
has -- and plaintiffs recite all those things in their
petition. So, really, in Facebook's case it's you're not doing
enough or you should have been doing it differently. Either
way, if that's the nature of the cause of action, it's barred
by -- it's barred, regardless of what you call the cause of
action, and regardless of whether you knew or should have
known.

And the Wisconsin Supreme Court goes into a
great deal of detail about why there is no good faith element
to the statute. There's no -- there's no -- no part of the
statute that turns on what the defendant knew or should have
known. What it turns on is whether the cause of action depends
on third party content. So...

THE COURT: Okay. Ms. McAdams, I want to hear
from you, but I need to take a short break.

(Recess)

THE COURT: Back to you-all.
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So what action of Facebook -- how do I phrase
this? I mean, there's about seven different ways to parse
this, right?

We can start with preemption, but I don't know
that that gets me there. So let me just start with what is it
Facebook is actually doing that you are seeking to hold them
liable for?

MS. MCADAMS: Judge, I wish I was here to talk
to you on that topic today; we had split our argument among the
plaintiff's team and my issues got resolved. So my co-counsel,
Tim Lee, will be handling that argument today for Jane Doe one
and two.

THE COURT: ATl right, Tim. Mr. Lee.

MR. LEE: May it please the Court. I'm going to
refer to a couple of boards. So is it all right if --

THE COURT: Whatever.

MR. LEE: The plaintiffs' allegations are that
Facebook knows that human trafficking is occurring on a regular
basis on its site. Facebook knows that the pattern for human
traffickers, and actually fairly well established in Taw
enforcement documents, there's a characteristic pattern that
human traffickers go through when they are recruiting and
grooming potential victims, and Facebook knows that that's the
case.

Facebook has the ability to tell when that is
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going on, because the entire site is at least arguably more or
less transparent to them. The Jane Does of the world get
recruited, and Facebook is the intermediary that allows that
recruitment to occur. Then, when the Jane Does of the world
are sucked into the world of human trafficking, they get sold
through on Facebook.

THE COURT: What action of Facebook are you
after, not --

MR. LEE: A failure --

THE COURT: -- it sounds like everything you've
said is this is third-party actions that Facebook is somehow
enabling.

MR. LEE: No. It is a failure to warn theory, a
failure to protect the Facebook community kind of theory.

THE COURT: Okay. So failure to warn, explain
that one to me. What is it they don't warn people of?

MR. LEE: They don't warn the participants in
the community of the, of the presence of sexual predators, of
human traffickers, of the typical method by which that type of
predation is taking place, and that they're -- that they are
vulnerable. We are talking about minors in both of these
cases, and in all of the rest of the cases.

THE COURT: So you are asking Facebook not to
allow minors on the site?

MR. LEE: No, but we are asking Facebook -- we
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are contending that Facebook ought to be preventing people who
are not minors from contacting minors in a way that is
characteristic of human trafficking type of predation. We are
saying that Facebook ought to be warning minors of the
phenomenon, and alleging that Facebook ought not allow a minor
to have an account that is not Tinked with an adult account.
We're suggesting -- we are alleging that there are ways to
protect this community. Facebook knows that those ways exist.

THE COURT: So you've got the warning and you
want to impose some affirmative duty to protect children?

MR. LEE: Yes. We think -- well, they say that
they are protecting minor communities in the terms of service
agreement, and so it's a duty that they have assumed.

THE COURT: You mean that thing nobody reads?

MR. LEE: But it's the thing that Facebook
attaches to its pleadings when it's defending these cases. So
they are obviously telling the Court that that is a duty that
they have assumed.

THE COURT: Well, the duty that they have
assumed, isn't that the purpose of 230, is to prevent them from
being held Tiable for voluntarily undertaking something that we
all think is a good deal?

MR. LEE: And so now let's transition from
what's being alleged in the case to the preemption argument.

THE COURT: Is there -- is there any other
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action that Facebook is going on -- doing that you contend
gives liability to your client?

MR. LEE: Let me ask.

THE COURT: Anything independent?

MS. MCADAMS: Judge, it's our position that
Facebook facilitates the access of predators directly to
children. They failed to protect them against an inherent
known danger.

THE COURT: So it's all because they are
predators over here, there's nothing else that -- because
predators use their system, there's nothing else that you would
seek to hold them liable for.

MS. MCADAMS: They're the tool that facilitates
the exposure of these children to this risk, yes.

THE COURT: So they are an aider and abetter?

MS. MCADAMS: They are knowingly facilitating
human trafficking.

THE COURT: Knowingly facilitating? Okay.
Where do we have evidence, or do we have evidence that they are
knowingly facilitating? Where is that allegation from?

MR. LEE: Could I interject, because we are
talking totally about a motion that is on the pleadings.

THE COURT: You're right. Never mind. Forget
that question.

MR. LEE: And this is why you don't generally
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want to have the law guy trying to respond to factual
questions, but it's all been -- it's all been alleged because
we --

THE COURT: So duty to warn, duty to protect.
Is that it?

MR. LEE: Anything else?

MS. MCADAMS: No, Your Honor. That's it.

THE COURT: ATl right.

MR. LEE: Great. I got it right.

THE COURT: Why is Facebook not essentially a
publisher?

MR. LEE: Okay. Let's start with the
amendments.

THE COURT: Okay.

MR. LEE: The 2018 amendments. And this is a
preemption argument. When Facebook --

MS. LINSLEY: Is there a version of this that we
can see?

THE COURT: Counsel, you can move your chair.

MS. LINSLEY: Okay. We'll do that.

THE COURT: So long as you-all behave, I don't
care where you stand or sit. Whatever works for you.

MR. LEE: If I heard correctly, we heard the
argument that the 2018 amendments do not affect the preemption

analysis. We disagree with that strongly.
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This is the act that -- the prefatory --

THE COURT: This is the 2018 amendment?

MR. LEE: Yes, yes. And the preamble says that
the reason that the amendment is being passed is to clarify
that "Section 230 of such act does not prohibit the enforcement
against providers and users of interactive computer services of
federal and state criminal and civil Taw relating to sexual
exploitation of children or sex trafficking and for other
purposes."

So the amendments specifically tell us that the
entire area of sex trafficking, including state civil causes,
is being pulled out from underneath the purview of 230.

THE COURT: Are you sure about that? Because I
see what the purpose is, but the specifics they drafted was
Section (e), which 1ists -- doesn't Tist state civil action.

MR. LEE: But it doesn't need to. And the
reason that's true is because for preemption to occur it has to
be express -- there 1is a presumption against it. It has to be
clear that a specific state act is being preempted.

Now, honestly, the preemption analysis as has
been unfolded in the reply brief it's not something that we
have worked on a whole lot because it just came 1in yesterday
morning. But here's the deal on federal state preemption: If
the federal statute has express preemption, and that's what we

have in 230 --

MRS57

Document ID: 0.7.2270.6687-000003




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

41

THE COURT: 230 (e)(3)?

MR. LEE: Yeah, yes, I think that's correct.
Then what it preempts has to be clearly stated. In other
words, express preemption doesn't preempt by implication. The
Supreme Court, in a case we just found yesterday -- the case
is Medtronic Inc. vs. Lohr, and it's at 518 U.S. 470. 518 U.S.
470. I'd be happy to give you my copy, but it's already all
marked up.

THE COURT: Well, then, you probably shouldn't
share that one.

MR. LEE: You're probably right.

The Supreme Court says that the scope of the
preemption of the statute begins with the text, and there are
two concerns. First, this is the U.S. Supreme Court, in all
preemption cases, and particularly in those in which Congress
has Tegislated in a field in which the states have
traditionally occupied -- 1ike, for instance, tort law and
public safety Taw -- we start with the assumption that the
historic police powers of the state were not to be superseded
by the federal act unless there's a clear and manifest intent
of Congress. There's a presumption against the preemption of
state police power regulations that supports that narrow
interpretation.

So if the intention was to preempt state civil

causes, the amendment needed to say that. What the Tegislative
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history indicates is the reason --

THE COURT: Well, the amendments don't need to
say that. If I Tistened to her, the statute already said that.

MR. LEE: But the statute doesn't say --

THE COURT: And, in fact, the statute already
said that, and what the amendments did was carve out a
particular piece --

MR. LEE: Right.

THE COURT: -- which was expressly Timited to
criminal actions at the state level.

MR. LEE: And that's because Congress was
intending to avoid a non uniform system of state parallel
criminal laws. If we look at the House of Representatives, the
report 115-572, which is the document that we both rely upon,
the committee ends up explaining what they are doing with
regard to those carve-outs by saying that what they are -- what
Congress is intending is to allow the immediate and unfettered
use of the criminal provisions, because previously 230 had been
being asserted as a defense to criminal prosecutions.

So you have the feds passing a criminal statute
carving out sex trafficking over here under 230, and saying
that the states, as long as they are following that federal
criminal statute, will also be carved out, and they are doing
that, the feds are doing that to ensure that the interactive

computer services are subject to one set of criminal laws
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rather than a patchwork of various state laws. In order to
qualify for a carve-out the state's elements should mirror
those in the federal statute.

Then the committee says that the savings clause,
Section 5, clarifies that nothing in this act shall be
construed to 1imit or preempt any civil action or criminal
prosecution under federal or state Taw that was not Timited or
pre-empted by 230, of the Section 230 of the Communications
Decency Act.

So the reason that you've got those three

provisions -- talking about the federal criminal, the federal
civil, and the state criminal -- is because Congress wanted to
make sure that the state civil was following -- sorry --

THE COURT: The state criminal followed --

MR. LEE: -- the state criminal was following
the federal criminal, in order that you didn't have an
inconsistent regime of criminal law that applies to this area.

Congress didn't care enough on the civil side to
say that you had to do the same thing. In Texas, on the
statutory basis, that doesn't matter because Chapter 98, which
is I think where we find our human trafficking statute, is
very, very similar to the federal human trafficking statute.
So, in fact, statutory relief is similar.

THE COURT: So are you bringing a cause of

action that is not statutory? You were talking about failure
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to warn --

MR. LEE: We are also bringing common Taw causes
of action and that's because --

THE COURT: So those are negligence claims for
failure to warn, failure to protect?

MR. LEE: Right. There's a negligent
undertaking claim that is sort of an alternative to a failure
to warn claim, if we run into a duty problem there. And
that's -- yes, that is the negligence point.

THE COURT: The negligent undertaking, meaning
they've negligently failed to protect?

MR. LEE: They represented that they were doing
something and didn't use reasonable care in doing it. To the
extent that they assumed the duty voluntarily, they've got to
non negligently execute that duty. It's Stutsman (phonetic)
vs. Torres, I think was the case, kind of analysis. When you
assume a duty you've got to be non negligent in executing it.

THE COURT: I have a problem with the negligent
assumption of a duty, because that's what I read 230 to have
been about, was to protect --

MR. LEE: But --

THE COURT: -- because they --

MR. LEE: -- but with the amendments, we are
cutting out sex trafficking related claims from the purview of

230.
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Additionally, and this 1is the point I was trying
to get around to making, if the feds are going to preempt
common law claims at the state level, the jurisprudence says
they have to specifically say that we are preempting common Taw
claims, and that's because common Tlaw -- it's similar to --

THE COURT: Is that the Medtronic case?

MR. LEE: I don't know that Medtronic
specifically -- I'd have to go back and Took. I'm not sure
that it specifically focuses on common Taw claims. Yes, it
does, because it's a common law Tower court claim. So, yes,
Medtronic will be consistent with that concept.

There's a Texas Supreme Court case, it's the
Moore case that we are citing in our briefing, that states the
principle explicitly. That is, if they don't say that they are
preempting common law claims, they're not preempting common Taw
claims.

THE COURT: So this Tanguage, "no cause of
action may be brought and no 1liability may be imposed under any
state or local law that is inconsistent with this section"
doesn't include common Taw claims?

MR. LEE: Right, correct.

THE COURT: It had to say "common law claims"?

MR. LEE: Correct. That's the preemption
analysis.

With regard to 320 (sic), you can easily do a
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reading of the legislative history and come to the conclusion
that 320 (sic) may have been intended to displace defamation
and Tibel claims on the state level. It doesn't specifically
do that, and so it runs into the preemption cases that I'm
talking to the Court about. It's really of no particular
significance to our case.

THE COURT: So you say 230 was aimed at
defamation, not at this voluntary undertaking of blocking
technology?

MR. LEE: There are two things that Congress was
intending to accomplish --

THE COURT: The whole title there --

MR. LEE: -- one is when it passed the
Communication Decency Act in 1996. Congress was exceptionally
concerned about the presence of internet pornography. And if
you remember 1996 --

THE COURT: Yeah, yeah.

MR. LEE: -- it was a big issue.

THE COURT: We were all hung up on sex.

MR. LEE: Which perhaps we still are.

And so that's where the voluntary self-policing
concept fits.

THE COURT: Right.

MR. LEE: Part of what the Communication Decency

Act was intending to accomplish was to incentivize the internet
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service providers to voluntarily exclude offensive conduct,
give parents a method to lock kids out of areas that involved
offensive conduct.

THE COURT: Right.

MR. LEE: That's the primary thrust of the
legislation.

THE COURT: And to protect them from Tiability
in case it didn't work the way it was supposed to.

MR. LEE: Right. Not the way it was supposed
to.

THE COURT: That's what Section (a) of the
statute says, that's what Section (b) of the statute says --

MR. LEE: But the other thing --

THE COURT: -- and Section (c) says that. And
then we come to Section (d) which is this different beast,
because it's not talking about blocking technology or Timiting
access, it's talking about treating them as a publisher of
third-party material.

MR. LEE: And the reason that that is there --
and, again, the legislative history is quite explicit on
this -- is because of the Stratton Oaks (sic) vs. Prodigy case
that you were hearing about before. In that case, Prodigy, a
primitive early billboard kind of internet service provider,
was sued because they screened, but they didn't screen out a

specific posting, and they got sued for --
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THE COURT: Not screening that one. That's the
voluntary undertaking, right?

MR. LEE: And the Prodigy court held because you
screened some, you have become -- you have put yourself in the
position of being 1like a publisher.

THE COURT: You're a publisher, yeah.

MR. LEE: And so you are liable for a defamation
claim. And that's what Congress is concerned about.

THE COURT: Was that a defamation claim? The
Prodigy case was a defamation claim?

MR. LEE: Yes, as was Zeran, and the first three
or four of the big federal cases. This all starts in the
defamation arena, which is why nobody is really paying very
much attention in the outside world that you have the courts
talking in very broad, expansive terms because they are
reaching the right result. They are --

THE COURT: For defamation.

MR. LEE: Yeah, they are taking care of
defamation claims. If you look at the Tanguage, no provider,
user, or any interactive computer service shall be treated as
the publisher or speaker of any information provided by another
information content provider.

When Facebook tells you, and when all of these
federal courts tell you, and some of the state courts tell you,

including the esteemed Court of Appeals Judges in Beaumont,
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that that is broad language, that is simply not true. That's
not broad language. That is clearly oriented toward defamatory
torts. And we can tell it's going toward the defamatory torts
because internet service providers are never speakers. They
may sometimes be publishers, but they're never speakers. And
that's the way we talk about defamation, publisher liability,
speaker Tiability --

THE COURT: What is it Facebook does that
doesn't -- it's not a speaker and not a publisher? What is it
you're suing Facebook for in this instance where they are not
one of those two things?

MR. LEE: It's a -- they're being sued for
conduct, and that is what they are and are not doing. They are
providing a platform in which human traffickers can find their
victims and --

THE COURT: Would you also be able to sue a
telephone company for the same thing?

MR. LEE: If you can imagine a telephone company
that provides the same kind of interactive, transparent
platform, I don't see why not. I just don't see how
technically that can happen.

THE COURT: Ms. McAdams?

MS. MCADAMS: Judge, I'm going to add one thing
specific to your question. The distinction between Facebook

and a telephone company is Facebook has created a product that
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is being used to rape children. Facebook knows it. Facebook
allows it. Facebook facilitates it. That's what this case is
about. It's in our pleadings and we intend to prove it.
They're attempting today to just dismiss us on the face of the
pleadings, saying that we have failed to state any cause of
action based in law and fact, and that's just not the case.

We are really looking at this case as how
Facebook has designed its product and continues to allow it to
be used in the rape of children, 1like Jane Doe one and two in
these cases.

THE COURT: The elegance of the argument 1is not
lost on me; unfortunately, t