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I. INTRODUCTION 

Defendant Facebook, Inc. (“Facebook”) files this Supplemental Brief in support of its Rule 

91a motions to dismiss the claims against it in these two cases, in response invitation from theto an 

1 This briefaddresses four points that 

by counsel two Jane 

Court at the close of the May 3, 2019 hearing in these matters. 

for thewere raised at last Friday’s hearing. First, contrary Doeto comments 

minorsPlaintiffs (“Plaintiffs”) at the hearing, Facebook works diligently from sexualto protect 

the Petitions acknowledge. Second, Plaintiffs concede that 

mountain offederal and state law interpreting Section 230 of 

exploitation on the Facebook platform, as 

casetheir claims here are barred under a 

Third, nothing in the 2018 amendments 

only further confirm 

the Communications Decency Act. to Section 230 changed 

that result—on the contrary, those amendments that Plaintiffs’ claims against 

Facebookare inconsistentwith the immunity created bySection 230. 

in Section 230 applies squarely to all ofPlaintiffs’ claims against Facebook in these cases. 

Finally, the preemptive language 

Accordingly, 

the Court should dismiss those claims with prejudice. 

II. ARGUMENT 

Plaintiffs’ 

A. Plaintiffs’ Petitio  w that Faceb ons Sho  k Works Diligently to Pro  rs frotect Mino  m 
Sexual Explo  nitatio  

hearing,During the May 3 

about Facebook. 

counsel made several inaccurate and inflammatory 

Specifically, Plaintiffs’ counsel stated, in open court, that Facebook “has 

being 

statements 

created product is 

it.” Exhibit 

that used to rape children. Facebook knows it. Facebook allows it.a 

facilitatesFacebook A, May 3, 2019 Hearing Transcript (“Hearing Tr.”) 49:23-50:10. 

Facebook has the deepest sympathy for all victims 

Plaintiffs’ counsel is not only untrue, but is belied by the myriad allegations in Plaintiffs’ own Petitions 

ofhuman trafficking, but this rhetoric leveled by 

1 Facebook files this Supplemental Brief subject to and without waiving its previously filed Special 
Appearances to Contest Personal Jurisdiction, Object to Improper Venue and Motion to Dismiss for 
Improper Forum, and Answer. 
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acknowledging that Facebook has implemented significant controls and practices to prevent its site 

from being misused—including controls, such as content monitoring, specifically directed at various 

forms ofexploitation ofchildren. 

that sexually exploits 

report 

For example, Plaintiffs admit that Facebook “do[es] not allow content 

2018-69816, Third 

endangers children,” and that when such content is discovered, Facebook “will it to theor 

Cause No.National Center for Missing and Exploited Children [(“NCMEC”)].” 

2018-82214, 

policy—Plaintiffs concede that 

Amended Petition (“Third Am. Pet. (69816)”) ¶ 161; Cause No. Second Amended 

than just a 

assault 

Petition (“Second Am. Pet. (82214)”) ¶ 167. This is more 

abuse,” “sexual 

(69816) ¶¶ 40-42; Second Am. 

Facebook does in fact “report instances” of “child of a child,” and “child 

key partner in this regard: 

human trafficking” to NCMEC. Third Am. Pet. Pet. (82214) ¶¶ 40-

NCMEC itselfhas acknowledged that Facebook is 

with 

42. a 

closelyworked 
online child sexual exploitation. Byparticipating in voluntaryNCMEC 
industry initiatives, Facebook is proactive in detecting child 

working 

Since 2011, Facebook has NCMEC to combat 

and 
technology leader, Facebook remains 

pornography on its continuedsystem to prevent 
Considered a 

cutting edge by developing tools 
best practices with other online companies. 

victimization. on 
the to protect children and sharing 

MISSINGCENTER FOR 

.com/supportus/partners (last visited May 8, 2019). 

Partners, NATIONAL EXPLOITED CHILDREN, http://www.missingkidsAND 

BeyondFacebook’s workwithNCMEC, Plaintiffs’ petitions affirmativelyallege thatFacebook 

measuresregularly employs additional 

Facebook “has taken precautions specific to 
Am. Pet. (69816) ¶¶ 109-10; Second Am. Pet. (82214) ¶¶ 112-13. 

to curb sexual exploitation ofminors on its platform: 

child users between the age of13-17.2 Third 

2 Plaintiffs admit that a user must be 13 or over to join Facebook. Third Am. Pet. (69816) ¶ 134; Second 
Am. Pet. (82214) ¶ 138. This comports with Congress’s decision in the Children’s Online Privacy 
Protections Act to require parental consent for children under 13 to share personal information on the 
internet, but not to require such consent for children 13 and over. See 15 U.S.C. §§ 6502(a)(1), 6501(1). 
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 Facebook “has monitored content” and continues to monitor content on its site regarding 
“sexual exploitation of minors” and “human trafficking of minors.” Third Am. Pet. 
(69816) ¶¶ 45-46; Second Am. Pet. (82214) ¶¶ 45-46. 

 Facebook prohibits any person that is involved in human trafficking from “having 
Third Am. Pet. (69816) ¶ 160; Second Am. Pet. (82214) ¶ 165. 

agencies regarding 

a 
presence on Facebook.” 

 Facebook has “provided information to Texas law enforcement the 
(69816) ¶¶ 44; Second Am. Pet.trafficking ofminors in Texas.” Third Am. Pet. 

¶¶ 44. 
(82214) 

 Facebookhas blocked users on Facebook for explicit content, including that involving the 
(69816) ¶¶ 51; Second 

 Facebook prohibits all nude images of children, even those (such 

sexual exploitation of minors. Third Am. Pet. Am. Pet. (82214) 
¶¶ 51. 

“potential for abuse 
family photos) thatas 

misappropriating the images.” 
to themight be shared with good intentions, due by others and to 

help avoid the possibility ofother people reusing or 
Am. Pet. (69816) ¶ 161; Second Am. Pet. (82214) ¶ 167. 

Third 

with external experts, including the Facebook Safety Advisory Board, 
[its] policies enforcement 

especiallywith regard to children.” ThirdAm. Pet. (69816) ¶ 161; SecondAm. Pet. (82214) 

 Facebook “work[s] 
anddiscuss and improve around online safety issues,to 

¶ 167. 

solicitationsexual 
Second Am. Pet. (82214) ¶ 168. 

 Facebook prohibits on its platform. Third Am. Pet. (69816) ¶ 162; 

of Section 230One of the important objectives 

regulate the dissemination ofoffensive material 

was to “encourage service providers to self-

over their services.” Bennett v. Google, LLC, 882 F.3d 

1163, 1165 (D.C. Cir. 2018). Among other objectives, Congress wanted to “incentivize companies 

bury their heads 

to 

norneither restrict in the sand in order to avoid liability.” Id. As is clearcontent 

from the above litany ofpolicies that Plaintiffs acknowledge in their operative Petitions, Facebook is 

not burying its head in the sand. 

To the contrary, Facebook is working diligently to protect minors from sexual exploitation in 

any form. Section 230 sweeps broadly to protect platforms from liability for civil claims that turn on 

third-party content—in part because Congress did not want to chill efforts such as those that 

Facebook has taken here to prevent human trafficking and the exploitation of children. Because 
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Plaintiffs’ claims in these matters stem entirely from third-party content on Facebook’s platform, and 

because none ofthe legal arguments thatPlaintiffs’ counsel has made against the application ofSection 

230 has merit, the Court should dismiss Plaintiffs’ claims against Facebook. 

theB. This Co  uld Decline Plaintiffs’ Request That This Co  murt Sho  urt Depart Fro  
Consistent Interpretation fSectio 230 by Texas and Federal Appellate Coo  n urts 

counsel all but conceded that, under the last 22 

against Facebook are barred.3 Rather 

At the May 3, 2019 hearing, Plaintiffs’ years 

including and since Zeran v. 

of Texas and federal Section 230 precedent, Plaintiffs’ claims 

than arguing otherwise, Plaintiffs ask this Court to hold that that all cases 

129 F.3d 327 (4th Cir. 1997), “were incorrectly decided,” and to decline toAmerica Online, Inc., follow 

the country holding that civil causes ofaction should be dismissed when 

materially participate in creating the 

the myriad cases from across 

following it were incorrectly decided 

internet service provider did not directly issue.content atan or 

cases(“We thinkZeran and all ofthe 

acknowledge that.”). 

HearingTr. 53:12–54:11 … 

or user 

[a]nd there are a lot of them, and we 

that “[n]o provider 

speaker information 

Section 230 provides of an interactive computer service shall be 

of anytreated as the publisher provided by another information contentor 

of action may be brought and 

with 

provider,” and that “[n]o no liability may be imposed under anycause 

inconsistent 

country (including in Texas) 

State or local law that is this section.” 47 U.S.C. § 230(c)(1), (e)(3). Since Zeran, 

the have confirmed that Section 230 immunizes internetcourts across 

service providers—and particular,in social media platforms—from liability for allegedly harmful 

last Friday’s hearing, 
additional reason 

3 At Plaintiffs’ counsel effectively conceded that Plaintiffs’ claims are barred for an 
by answering “Yes” to the question “you want to impose some affirmative duty [on 

Facebook] to protect children?”. Hearing Tr. 37:11, 9–10. “As a general rule, a person has no legal duty 
to protect another from the criminal acts of a third person … .” Walker v. Harris, 924 S.W.2d 375, 377 
(Tex. 1996). A “special relationship may sometimes give rise to a duty to aid or protect others,” Pagay v.on 
ExxonMobilCorp., 536 S.W.3d 499, 504 (Tex. 2017), but there is no such “special relationship” between an 
online platform and its users that would give rise to an affirmative duty to protect those users from third-
party harm, e.g., Beckman v. Match.com, LLC, 743 F. App’x. 142 (9th Cir. 2018) (men.), cert. denied, 139 S. Ct. 
1394 (2019). 
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third-party communications conveyed through their services. 

For example, in 2008, the Fifth Circuit addressed this issue inDoe v. MySpace, Inc., a remarkably 

similar case in which the plaintiffclaimed that her daughter joined MySpace (a social medial platform) 

the site, agreed toat age 13 by lying about her age, and then was contacted by another meetuser on 

with him off-line, and was sexually assaulted by the other user during the off-line encounter. 

She alleged that MySpace had “failed to implement basic safety measures 

528 F.3d 

413, 416 (5th Cir. 2008). to 

site,” includingWeb 

at 414–17. 

prevent sexual predators from communicating with minors on its tomeasures 

join the site. Id. 

The court looked to both the 

prevent underage individuals from lying about their age to 

barred by Section 230. 

consistent judicial interpretations statute 

The Fifth Circuit held that the claim was 

of the 

for 

plain language and the to conclude that Section 230 

providers 

. at 

extends “broad immunity … to Web-based service all claims stemming from their 

Idparties.” 

safety 

publication of information created by third 418. And the plaintiffs’ claims, though 

implement basic 

another way ofclaiming that MySpace liable for publishing the communications” ofthird parties. 

couched in terms of “failure protect minors,” were “merelyto measures to 

held 

was 

the Court 

assertion that they only sought to hold Myspace liable for its failure 

Id. at 419–20. Accordingly, that these claims were barred by Section 230 

have 

“notwithstanding [the plaintiffs’] 

measures that wouldimplement prevented Julie Doe from communicating with [the sexualto 

predator].” Id. 

S.W.3d 

TheTexas Court ofAppeals inBeaumont came to the same conclusion in 2014 inGoDaddy.com 

LLC v. Toups, 429 

alleged that 

752 (Tex. App.—Beaumont 2014, pet. denied). In GoDaddy a class of, 

they were victims of non-consensual postings of pornographic images ofwomen 

themselves on two “revenge porn” websites that were hosted by GoDaddy. Id. at 753. The plaintiffs 

alleged that GoDaddy “knew of the content, failed to remove it, and then profited from the activity 

on the websites.” Id. GoDaddy filed a Rule 91a Motion to Dismiss, arguing that it was immune from 
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civil liability under Section 230. The trial court denied the motion (id.), but the Court of Appeals 

reversed, finding that “[a]llowing [the] plaintiffs to assert any cause of action against GoDaddy for 

publishing content created by a third party, or for refusing to content created by a third partyremove 

would be squarely inconsistent with section 230.” Id. 758. 

Finally, just 10 days ago, inDanielv. Armslist, LLC, ---N.W.2d---, theWisconsin SupremeCourt 

reaffirmed that Section 230 bars any claim—“no matter howartfully pled,” and even ifallegedly based 

allegationon an 

adequately monitor 

internet platform’s “own actions”—where the claim turns that the platformon an 

“provided an online forum for third-party content and failed to 

The Court employed this legal framework to hold 

that content.” 

2019 WL 1906193, at *11 (Wisc. April 30, 2019). 

onlinethat the 

website 

that Section 230 barred claims by a shooting victim gun merchant from which the 

weapon had deliberately designed its 

prohibited by 

shooter purchased the to enable “prohibited persons” 

fromlawsuch as the shooter (i.e., possessing a firearm) to avoid federalpersons 

and waiting periods by guiding them 

The plaintiff argued, and the mid-level Wisconsin appellate 

background checks to the “private sale” option, which did not 

plaintiff 

include those restrictions. court agreed, 

apply because 

the 

that Section 230 did not was challenging the website’s “own conduct in 

913 

activity” through 

advertisements. Daniel v. Armslist, 

facilitating design of its site, not the underlying content of theuser 

N.W.2d 211, 214 (2018). The Wisconsin Supreme Court 

reversed, holding that the Court ofAppeals’ reading did not give effect either to the plain language of 

many judicialor to the 

“prevent[] 

Section 230, decisions construing it. The Court noted that the purpose of 

Section 230 was to 

provider’s willingness 

the specter of tort liability from undermining an interactive computer 

service to host third-party content.” Id. Because all of the plaintiffs’ claims 
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“require[d] Armslist to be treated as the publisher or speaker of information posted by third parties 

on armslist.com, her claims are barred by § 230(c)(1).”4 

In short, both the text ofSection 230 and all relevant precedent are clear: Section 230 provides 

law claims stemming from their publication of 

entirely from 

broad immunity to internet service providers for state 

against Facebook stem 

Plaintiffs’ claims 

information created by third parties. Because Plaintiffs’ claims 

against Facebook under 

the arguments 

created by third parties, this Court should dismisscontent 

authority for holding otherwise. And, 

from two decades 

Section 230. Plaintiffs have cited no Plaintiffs 

overpresented at the hearing in an effort to justify a departure of Section 230 

set forth below.precedent should be rejected for the reasons 

C. Plaintiffs’ Claims Are Inco  n 230EvenUnder the 2018 Amendmentsnsistentwith Sectio  
to Sectio 230n 

In addition to asking theCourt simply to ignore decades ofadverse precedent, Plaintiffs contend 

that this precedent no longer applies because their claims are 

Fight Online Sex Trafficking Act (“FOSTA”). 

now allowed by the 2018 Amendments to 

Section 230 in the Allow States and Victims to 

amendments in FOSTA only further confirm that Section 230 bars private civil actions under state law, 

But the 

including the claims against Facebook in these 

reply, 

cases. 

Facebook’s 

information presented by advocacy groups and affected parties 

As noted in Congress enacted FOSTA in response to overwhelming 

to document and highlight the growing 

trafficking. Presentedproblem of child with extensive evidence regarding the proliferation of child 

4 Plaintiffs’ response briefs relied on the Wisconsin Court ofAppeals decision that this case reversed. Resp. 
16. Just two days ago, Eric Goldman, a well-regarded expert on Section 230 and Professor of Law and 
Director of the High Tech Law Institute in Santa Clara University, wrote that the Wisconsin Supreme 
Court had “corrected” a “bizarre opinion” from the Wisconsin intermediate court to “restor[e] sanity to 
Wisconsin’s Section 230 jurisprudence.” E. Goldman, Wisconsin Supreme Court Fixes a Bad Section 230 
Opinion—Daniel v. Armslist, TECH. & MARKETING LAW BLOG (May 7, 2019), 
https://blog.ericgoldman.org/archives/2019/05/ wisconsin-supreme-court-fixes-a-bad-section-230-
opinion-daniel-v-armslist.htm. 
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trafficking on the internet—and after much discussion and compromise—Congress amended both the 

underlying federal substantive law and Section 230 to address the problem. 

The 2018 amendments added three exemptions to the immunity created by Section 230: 

against platform 
facilitate the prostitution ofanother person,” FOSTA, Pub. L. 115-

operators First, FOSTA created a new federal civil cause of action who 

§ 2421A), and amended Section 
Section 230 immunity for this federal civil 

intentionally “promote or 
164, Apr. 11, 2018, 132 Stat. 1254, § 3 (codified at 18 U.S.C. 

new 

bring 

230 to create a specific exception to ofcause 
action, id. § 4 (codified at 47 U.S.C. § 230(e)(5)(A) 

 Second, FOSTA for the first time authorized to 
at § 6 (codified at 18 

Attorneys General 
enforce the federal provisions in parens patriae behalfofstate residents, id. 

specific exception 
4 

actionstate toan 

a 
. § 

U.S.C. § 2421(d)), and it amended Section 230 to Section 230to create 
General, idimmunity for claims brought by state Attorneys (codified at 47 U.S.C. 

§ 230(e)(5)). 

 Finally, FOSTA exempted certain types ofstate criminal prosecutions related to sex trafficking 
that previouslywould have been covered bySection 230. SeeFOSTA§ 4 (codified at 47 U.S.C. 
§ 230(e)(5)(B)–(C)). 

Crucially, none ofthese exemptions applies to state-law civil actions brought by private plaintiffs. 

Despite Congress’s enacting ofthree express exemptions and its failure to enact an exemption 

covering state-law civil claims, Plaintiffs ask this Court to read into FOSTA an implied exemption for 

brought by private plaintiffs. 

that states 

state-law civil claims See Hearing Tr. at 51:4–10, 54:12–18. Plaintiffs 

the language in section (e)(5) 

State law that is consistent with this section”—language that, notably, has been in the statute since the 

point that Section 230 does not bar enforcement of “anyto 

language appliesinception. They argue that this because FOSTA created an exemption for federal 

the 

similar 

enforcecivil claims federal anti-trafficking statute and Texas’s anti-trafficking statute isto 

substantively “very 

Plaintiffs contend, their state-law claims 

to the federal” anti-trafficking statute. Hearing Tr. at 51:8–9. Thus, 

are “consistent with” Section 230 and therefore not barred. 

SeePs’ Resp. Br. at 28–30. 

This argument fails for three reasons. First, FOSTA did not create an exemption to Section 

230 for state-lawcivil claims, andwhere Congress has expressly created a limitednumberofexceptions 
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to a statute, it is “inconsistent with” the statute for a court to create additional exceptions by 

implication. See 47 U.S.C. § 230(e)(3). As noted above, Congress created three express exemptions 

to Section 230 for human-trafficking claims: one for a federal civil claim; one for certain state criminal 

attorneysparens patriae by state 

claims brought by private 

prosecutions; and one for certain state-law civil actions brought in 

general. Congress did t create a fourth exemption for state-lawno  civil 

enumeration ofexemptions” in FOSTA “confirms that courts 

U.S. 415, 424 (2014); accordJennings v. 

plaintiffs. The “meticulous … are not 

138 S. Ct. 830, 844 (2018) (the existence ofan “express exception” “precludes the [creation] 

authorized to create additional exceptions.” SeeLawv. Siegel, 571 

Rodriguez, 

ofimplicit” exceptions); see alsoAlexanderv. Sandoval, 532 U.S. 275, 290 (2001) (“The express provision 

substantive rule suggests that Congress intended to preclude others.”).ofone method ofenforcing a 

the legislative history ofFOSTA shows that Congress’s omission of any exemption 

no The original version of the Bill that became 

Second, 

accident.for state civil actions such as this one was 

FOSTA, introduced in April 2017, would have included 

230(e) “any Federal 

a broad exemption that expressly carved out 

of [trafficking].” 

otherfrom the scope of Section State law that provides a cause of action,or 

victimsother civil remedies to 

when Congress enacted FOSTA, Congress 

restitution, or See H.R. 1865 115th Cong. (1st Sess. 

dropped the exemption for state1997). But a year later, 

words, Congress expressly considered 

Plaintiffs nowask the Court to create—an exemption for civil actions under state lawbrought byprivate 

civil claims. In other the very exemption to Section 230 that 

aplaintiffs—but rejected such 

Court court) 

provision in the final version ofFOSTA. It would be inappropriate for 

(or any 

considered and rejected. 

this to amend the statute judicially to create an exception that Congress 

See Camacho v. Samaniego, 831 S.W.2d 804, 814 (Tex. 1992) (“The deletion of 

a provision in a pending bill discloses the legislative intent to reject the proposal.” (quoting Smith v. 

Baldwin, 611 S.W.2d 611, 616–17 (Tex. 1980))); Russello v. United States, 464 U.S. 16, 24–25 (1983) 

(“Where Congress includes limiting language in an earlier version of a bill but deletes it prior to 
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enactment, it may be presumed that the limitation was not intended.”). If Congress had wanted to 

create an additional exception to Section 230 for civil claims by private plaintiffs under state anti-

trafficking statutes, it would have written that exception into FOSTA. 

that their claims 

“inconsistent with this section” within the meaning of47 U.S.C. § 230(e)(3) 

Finally, with no exemption for Plaintiffs to fall back on, it is clear against 

Facebook in this case are 

by third-partycaused 

Ifsection (c)(1) did not, by its terms, bar civil claims 

because those claims would hold Facebook liable for harm allegedly content 

and are therefore barred by47 U.S.C. § 230(c)(1). 

against interactive computer service providers under these anti-trafficking statutes, there would have 

carve-out (e)(5)(A)section 

their 

in 

that 

been no reason for Congress to create the for civil claims toexpress 

concedeenforce the federal anti-trafficking statute. Plaintiffs state-law claims are “very 

the federal civil remedy for human trafficking” (Hearing Tr. at 51:8–9) 

statutory exemption. But chose 

similar to for which Congress 

that choice 

Congresschose similar exemption forto create not to createa a 

to override 

inconsistent with the 

private state civil claims. Any attempt and allow Plaintiffs to proceed with 

against Facebook would be 

the carefully crafted remedial scheme that Congress created with FOSTA. 

their claims immunity created by Section 230 and 

Pro  
Law Claims 

The Express Preemption 
Including Their Co  

D. vision in Sectio 230 Preempts All fPlaintiffs’ Claims,n o  
mmon 

argued that—despitePlaintiffshearing, 

does not preempt state law claims because its preemption provision is 

At the 22 years of contrary precedent—Section 230 

not sufficiently “specific” and 

“presumption” against preemptionshould be a 

Section 230(e)(3) is an express preemption provision, andwhere, as here, a “statute contains an express 

there in this context. Hearing Tr. 40:16-19. But 

preemption clause,’ [courts] do not invoke any presumption against pre-emption but instead ‘focus 

on the plain wording of the clause, which necessarily contains the best evidence of Congress' pre-

emptive intent,’” PuertoRico v. FranklinCal. Tax-FreeTr., 136 S. Ct. 1938, 1946 (2016) (quotingChamber 

of Commerce v. Whiting, 563 U.S. 582, 594 (2011)). And in any event, there is no need for a 
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“presumption” here because, as multiple courts have held, the plain wording ofSection 230 could not 

be clearer: “no cause of action may be brought and no liability may be imposed under any State or 

local law that is inconsistent with this section.” 47 U.S.C. § 230(e)(3) (emphasis added). Given this 

against preemption—ifa 

of action are), 

unambiguous language, the Court need not employ any presumption for or 

of action is “inconsistent with” Section 230 (as all ofPlaintiffs’ causes 

910 F.3d 751, 762 n.1 (4th Cir. 2018) 

state-law cause 

it is necessarily preempted. See AirEvacEMS, Inc. v. Cheatham, 

the wording of the express preemption 

way or the other.”). 

(“[T]he best course is simply to follow as faithfully as we can 

does 

provision, without applying a presumption one 

230(e)(3) 

or 

Section 

the phrase “common law” 

Equally unavailing is Plaintiffs’ argument that not preempt her non-

statutory claims because it does not use “a specific state act [that]state 

That argument failsbeing preempted.” Hearing Tr. 40:16-19; 45:1-5. 

Section 

is for two reasons. First, the 

found thatBeaumont Court of Appeals has already 230 preempts Texas statutory and 

law. See e.g., ,GoDaddy 429 S.W.3d at 756 (“We recognized that [Section 230] ‘overrides thecommon 

distributors, 

S.W.3d 210, 214–15 

publishers, 

(emphasis added) (quoting Milo v. Martin, 311 

traditional treatment of and speakers under statutory and common law.’” 

the fact that these decisions 

(Tex. App.—Beaumont 2010, no 

lean heavily on 

but aTexas court “should not ignore a case in point from a sister court,” Eubanksv. Mullin, 909 S.W.2d 

pet.)). Plaintiffs not formally binding on this Court,are 

574, 576 (Tex. App.—Fort Worth 1995, 

Second, argument 

no writ). 

Plaintiffs’ 

ofwhich has adopted the kind of“magic words” requirement Plaintiffs ask this Court 

precedent construing other federal preemptionruns counter to 

none 

to require. The phrase “common law” does not appear in the text ofERISA’s preemption provision, 

statutes, 

see29 U.S.C. § 1144(a), and “ERISA preempts state common law causes ofaction,” Colo. v. Tyco Valves 

&Controls, L.P., 432 S.W.3d 885, 891 (Tex. 2014) (quotation marks and citations omitted)). Likewise, 

that phrase does not appear in the preemption provision of the Airline Deregulation Act, yet the 
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Supreme Court had “little difficulty rejecting th[e] argument” that ADA preemption does not apply 

“to a common-law rule,” Northwest., Inc. v. Ginsberg, 572 U.S. 273, 281 (2014). The same is true ofthe 

preemption provision in the Federal Cigarette Labeling and Advertising Act: the phrase “common 

see 15 U.S.C. § 1334, and the statute “easily encompass[es]” certain 

“obligations that take the form ofcommon-law rules,” Cipollone v. LiggettGroup, Inc., 505 U.S. 504, 521 

law” does not appear in the statute, 

of action may because 

otherwise—that 

(1992). As these cases make clear, Congress meant exactly what it said: “no  

common orlaw,brought and no liability may be imposed”—by isstate statute, 

47 U.S.C. § 230(e)(3) (emphasis added). 

III. CONCLUSION 

inconsistent with Section 230. 

stated herein, Facebook respectfully asks this Court to grant itsFor all of the reasons 

Motions to Dismiss Pursuant to Rule 91a. 

Respectfully submitted,Dated: May 10, 2019 

/s/ RussFalconer 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN &CRUTCHERLLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 
Facsimile: (214) 571-2936 
VLewis@gibsondunn.com 
WDawson@gibsondunn.com 
RFalconer@gibsondunn.com 

William B. Dawson 
State Bar No. 05606300 

GIBSON, DUNN &CRUTCHERLLP 
811 Main Street, Suite 3000 
Houston, TX 77002-6117 
Telephone: (346) 718-6600 
Facsimile: (346) 718-6620 
WDawson@gibsondunn.com 
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Kristin A. Linsley 
(Pro hac vice admission pending) 

GIBSON, DUNN &CRUTCHERLLP 
555 Mission Street 
San Francisco, CA 94105-0921 

374-8471 
Telephone: (415) 393-8395 

KLinsley@gibsondunn.com 
Facsimile: (415) 

Atto  rDefendant Faceb orneys fo  k, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 10th ofMay, 2019, this document was filed and served on all 

counsel of record by electronic case filing in accordance with the Texas Rules ofCivil Procedure. 

/s/ RussFalconer 
Russell H. Falconer 
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NO. 2018-69816-tt 

Jane Doe 

vs. 

Facebook, Inc; et al 

§ 
§ 
§ 
§ 
§ 

NO. 2018-82214 

Jane Doe, 

vs. 

Facebook, Inc., dba lnstagram, Inc. et 
al 

§ 
§ 
§ 
§ 
§ 

Order 

IN THE DISTRICT COURT OF 

HARRIS COUNTY, TEXAS 

334th JUDICIAL DISTRICT 

IN THE DISTRICT COURT OF 

HARRIS COUNTY, TEXAS 

334th JUDICIAL DISTRICT· 

Defendant Facebook seeks dismissal of these two cases pursuant to 91 a of the 
Texas Rules of Civil Procedure. This motion is one of several procedural preliminary 
hurdles that the parties advise will be filed and argued in these cases prior to full 
litigation of the underlying claims. While a ruling in Facebook's favor may end the case 
for Facebook, a ruling for the Plaintiffs only allows the case to proceed to the next level. 

Rule 91a requires dismissal of a claim if the action "has no basis in law or fact. A 
cause of action has no basis in law if the allegations, taken as true, together with 
inferences reasonably drawn from them, do not entitle a claimant to. the relief sought. A 
cause of action has no basis in fact if no reasonable person could believe the facts 
pleaded." Tex. R. Civ. P. 91a.1 . The Court may not consider evidence, but only the 
allegations in the petition and arguments of counsel in their motions and responses. At 
this stage, Facebook is not arguing the facts, but rather claims it is not liable to the 
Plaintiffs because of the immunity granted internet service providers under Section 230 
of the Federal Communications Decency Act, 47 U.S.C. § 230 (the "Act"). 

47 USC§ 230(c)(1) provides: "No provider or user of an interactive computer 
service shall be treated as the publisher or speaker of any information provided by 
another information content provider." In 2018, Congress added exclusions to this 
broad grant of immunity to ensure that sex trafficking laws were not impacted. The 
parties debate the extent of the exclusions. 

The parties do not dispute that Facebook is an interactive computer service as 
defined in the statute at 47 § USC 230(f)(2). The question presented to the Court is 
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whether the claims raised by Plaintiffs treat Facebook as the publisher or speaker of 
information provided by another. 

Plaintiffs have brought causes of action sounding in negligence, gross 
negligence and statutory damages under the Texas Civil Practice and Remedies Code • 
Chapter 98, which allows for damages from persons who engage in trafficking or 
knowingly or intentionally benefit from such traffic. Plaintiffs contend that Facebook 
facilitates and/or was used by predators to find, groom, target, recruit and kidnap 
children into the sex trade. Plaintiffs allege that Facebook profits from the collection of 
data and the use of the data to target and promote interactions between Facebook 
users. These interactions include minors and sexual predators. Each of the Plaintiffs 
are victims of human trafficking to whom Plaintiffs contend Facebook owes a variety of 
duties which have been breached leading to the Plaintiffs being victimized in human 
trafficking. Plaintiffs contend they are not seeking to impose liability for the publication 
of the third party communications, but rather they seek to impose liability for Facebook's 
independent actions or failure to act, specifically failure to warn, negligence in 
undertaking to protect potential victims of sex trafficking, and for knowingly facilitating 
and benefiting from the sex trade. 

Facebook contends that all of Plaintiffs' claims turn entirely on the 
communications Plaintiffs had with malicious third parties. Because Plaintiffs' injuries 
are dependent on those communications, Facebook contends they are all barred by the 
immunity granted internet service providers under the Act. 

The language of the statute is broad and both parties have cited cases that 
support their positions. Facebook points to the broad grants of immunity articulated in 
Zeran v. America Online Inc. 129 F.3d 327 (4th Cir. 1997) (republishing defamation) and 
Doe v. MySpace, Inc. 528 F.3d 413 (5th Cir. 2008) (negligence-failure to implement 
safety measures), among others. Plaintiffs points to the more narrow immunity 
recognized in Doe v. Internet Brands, Inc., 824 F.3d 846 (9th Cir. 2016) (ISP not immune 
to failure to warn claim) and Huon v. Denton, 841 F .3d 733 (?'h Cir. 2016) (ISP not 
immune to defamation in content it generated). 

While the injuries presented in the 9th and 5th Circuit cases are similar to those 
presented in this case, the failure to warn cause of action presented in this case mirrors 
that presented in the 9th Circuit case. None of the cases deal with the statutory cause of 
action pied in this case, and all of the cases pre-dated the amendments adopted in 
2018. 

The few Texas cases that have addressed the issue come out of the Beaumont 
Court of Appeals and none of these deal with the same causes of action or facts as are 
presented in this case. See Milo v. Martin, 311 S.W.3d 210 (Tex. App.-Beaumont 
2010, no pet.) (defamation); GoDaddy.com LLC v. Toups, 429 S.W.3d 752 (Tex. App.­
Beaumont 2014, pet. denied) (intentional infliction of emotional distress); and, Davis v. 
Motiva Enterprises LLC, No. 09-14-00434-CV, 2015 WL 1535694 (Tex. App.­
Beaumont April 2, 2015, pet. denied) (failure to supervise employees' internet use). 
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In reviewing the statute and the cases cited by the parties, the Court concludes 
that Plaintiffs have plead causes of action that would not be barred by the immunity 
granted under the Act. Accordingly, Defendants' Rule 91A Motions to Dismiss are 
denied. 

Signed: ~ &, / () 
5/23/2019 ~ ''"(z1..~ 

STEVEN KIRKLAND 
Judge Presiding 
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8/1/2019 10:35 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 35635645 
By: Anais Aguirre 

Filed: 8/1/2019 10:35 PM 
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal 

Jurisdiction, Defendant Facebook Inc. (“Facebook”) m  for reconsideration of the Court’soves May 

23, 2019 order denying Facebook’s m  dismotion to iss under Rule 91a (the “Order”).1 

INTRODUCTION 

Facebook asks that the Court reconsider its Order denying Facebook’s Rule 91a m  tootion 

Decency Act,dism Plaintiffs’ s pursuant to Section 230 of the Com unicationsiss claim  m  47 U.S.C. 

the grounds that Plaintiffs’ petitions 

cited Facebook 

§ 230 (“Section 230”). The Court denied Facebook’s otionm  on 

byinclude claim based on an alleged duty to warn, thes did not specificallycases 

casesaddress claim under Texas anti-traffickings the statute, and those 

And 

also pre-dated Congress’s 

Allow States 

115-164, Apr. 11, 2018, 132 Stat. 

amendments to Section 230 through the Victims To Fight Online Sexrecent 

Trafficking Act of 2017 (“FOSTA”), Pub. L. 1254, § 4 (codified at 

47 U.S.C. § 230(e)(5)(A)). Order at 2. 

Facebook respectfully submits that the Court erred on these points for the following reasons: 

have held that Section 230 appliesFirst, multiple to duty to claim  as it doeswarn s, justcases 

to the effort to avoid the scope ofSection 230.myriad other legal theories parties have offered in an 

deciding whether 

whether 

The critical question in a claim is barred by Section 230 is not how the plaintiff’s 

ratherstyled, butof action is the plaintiff’s legal theory necessarily seeks to hold acause 

third-partydefendant liable for content transm  or posted through the defendant’s internetitted 

platform. Where the claim turns on third-party content, Section 230 applies, even if the claim is 

phrased in terms 

on the 

of som  as onitoringething that the defendant should have done differently—such m  

,platform im  enting different policies or protocols to prevent bad actorsplem  fromcontent 

Concurrently with this m  Facebook is filing a m  in the alternative for perm  to take anotion, otion ission 
interlocutory appeal from the Court’s Order. 

FACEBOOK’S AMENDED MOTION FORRECONSIDERATION 
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using the platform, orwarning users that bad actors m  it harmay transm  ful content or use the platform  

for harm  AndPlaintiffs’ duty to warn theories—like their assertions that Facebook failedful purposes. 

to m  or down co monitor take design its platform to prevent harmful unications—content or to 

necessarily turn on the assertion that Plaintiffs were harmed by third-party content transmitted via the 

Facebook or platformInstagram  s. 

Second, like the duty to warn claim  under the under the Texas anti-trafficking, Plaintiff’s claim  

allegedon the 

Courts have held that nearly 

is barred by Section 230 because, again, it necessarily of Facebook’sstatute turns use 

platform by bad actors to it harmtransm  ful content relating to Plaintiffs. 

barred by Section 230. 

applicability of Section 

identical statutory claim asserted against platform ares s 

a 

Third, FOSTA does not change the 230 to claimPlaintiff’s s. With 

Section 230 for 

proceedings 

FOSTA, Congress created limited exceptions newly-created federal civil cause ofto 

non-civil 

private civil actions such 

otheraction for sex trafficking, and for certain and state Attorney General 

such exception for stateactions, but it created no as this one. 

In light of these considerations, Facebook respectfully submits that the Court should amend 

motion pursuant to Rule 91a. 

ARGUMENTS AND AUTHORITIES 

its Order to grant Facebook’s 

The Court should reconsider its 

not applywerem  This Courthas plenarypower to reconsider interlocutoryorders at anypoint 

Order because its reasons for finding that Section 230 does 

signed. Callaway 

istaken. 

isfinal judgmentbefore a v. Martin, 2017 WL 2290160 at *3 n.3 (Tex. App.—Fort 

pet.);Worth 2017, no 

pet.) (“[A] U

also Flagstar Bank, FSB v. Walker, 451 S.W.3d 490, 504 (Tex. App.—Dallassee 

2014, trial court has the inherent right to change or odify any interlocutory ordermno or 

judgmentuntil the judgmenton them  es final.”). Facebookrespectfully submerits ofthe case becom  its 

that the Court erred in its application ofSection 230 to these cases, and requests that it reconsider its 

Order and grant Facebook’s m  dismotion to iss under Rule 91a. 
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The Court’s Order offers several reasons for denying Facebook’s otion. The Order firstm  

concludes that “the failure to warn cause ofaction presented in this case mirrors that presented in the 

9th Circuit case” ofDoe v. Internet Brands, 824 F.3d 846 (9th Cir. 2016). Order at 2. It further notes 

cause of action 

Congress adopted 

that none of the cases cited by the parties specifically addresses the statutory at issue 

here, and that all of these cases pre-date the FOSTA am  entsendm  that in 2018. 

that have addressed Section 230, and on which FacebookFinally, the Order notes that the Texas cases 

these 

relied, “come out ofthe BeaumontCourt ofAppeals” and do not “deal with the sam  ofactione causes 

entitled 

facts as are presented in this case.” Order at 2. As shown below, 

Facebook not 

do not, eitheror reasons 

isindividually or together, support the conclusion that i m  underunityto 

Section 230. 

I. Section 230 of the specificimmunity applies regardless 
the claims seek to hold the defendant liable for third-party content 

cause of action alleged when 

asserted 

third-party 

Section 230 bars the types of civil claims in these cases because they seek to hold 

ofFacebook liable as the publisher speaker content. Plaintiffs do not allege anyor 

acts ofviolence that Plaintiffs suffered at the hands of the 

Rather, they seek to hold Facebook liable for the fact that 

involvement by Facebook in the unnamed 

traffickers and assailants who injured them. 

perpetratorssome of these 

theories 

co m  byunications were transm  on the Facebook or Instagramitted 

platforms, including under 

engage in sufficient 

that Facebook failed to verify the identity of Facebook and 

Instagram users; m  essages, including detecting “red flags” suchonitoring ofmto 

the words used by the other user; or to warn Plaintiffs about, block, or rem  the content that theoveas 

traffickers allegedly created and transm  platform Third Am Pet.itted on the Facebook or Instagram  s. . 

(Case No. 2018-69816) ¶¶ 201–210; Second Am. Pet. (Case No. 2018-82214) ¶¶ 213–22. All ofthese 

claim necessarily depend on co m  by third parties on Facebook or Instagram  ons unications —not 

messages or ,content created by Facebook or Instagram and not on any offline conduct by Facebook. 

Courts across unizes onlinethe country, both state and federal, have held that Section 230 i m  
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Facebook from  s,platform providers such as claim however styled, where the plaintiff alleges that a 

third party used the defendant’s to unicate ful content generated by thatplatform  co m  harm  third 

party. As publisher andcourt recently put it, such a claim “derives from  ’s][the platform roleone as a 

v. Armslist, LLC, 

528 F.3d 413, 419–20 (5th Cir. 2008) (claim  

is therefore prohibited by § 230(c)(1), no atter how artfully pled.” Danielm  

inors” 

N.W.2d 710, 726 (Wis. 2019); see also Doe v. MySpace, Inc., s 

mcouched in s of “failure to plem  basicterm  im  ent safety online weremeasures to protect 

liable for publishing the 

of third parties). Because Plaintiff’s underlying theory of liability necessarily seeks 

“m  ing that [the defendant]erely another way of claim  co munications”was 

to hold Facebook 

liable for the co munication ofthird-party m  unity applies.essages, Section 230 i m  

Beaumontfrom the 

ofaction facts as 

The Court’s Order notes that the Court of Appeals construingcases 

unity under 

Section 230 do not “deal with the sam causese presented in this case.” Orderor are 

universally have recognized, i m  

plaintiff has pled. Rather, “[w]hat 

at 2. But as courts Section 230 does not turn on the 

cause 

specific causes of action matters” for Section 230 is not thea 

speaker’ ofcontent provided by another.” 

“label[]” placed on the claim but “whether the of action inherently requires the court to treat 

or 

GoDaddy.com, LLC 

the defendant as the ‘publisher Barnes v. Yahoo!, Inc., 570 

F.3d 1096, 1101–03 (2009); see also 

2014, pert. Denied) (“Allowing [the] plaintiffs 

Toups, 429 S.W.3d 752, 758 (Tex. App.—v. 

content 

Beaumont to assert any cause of action against 

be squarely inconsistent with 

GoDaddy for publishing created by a third party, or for refusing to rem  content createdove 

section 230.”);2 Kimzey v. Yelp! Inc., 836 F.3dparty[,] wouldby a third 

pleading fails, and the district court 

1263, 1266 (9th Cir. 2016) (“[Plaintiff’s] effort to circumvent the CDA’s protections through ‘creative’ 

did not in granting Yelp’s otion dism  pace, 528err m  to iss.”); MyS  

2 That these cases the Beaum  not make themissued from  ont Court ofAppeals does any less deserving of this 
Court’s attention: a Texas court “should not ignore a case in point from a sister court,” Eubanks v. Mullin, 909 
S.W.2d, 574, 576 (Tex. App.—Fort Worth 1995, no writ). 
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F.3d at 420 (Section 230 applied “notwithstanding [the plaintiff’s] assertion that they only sought to 

hold Myspace liable for its failure to plem  m  that would have prevented Julie Doe fromim  ent easures 

co municating with [the sexual predator]”); Zeran v. America Online, Inc., 129 F.3d 327, 330–31 (4th 

used 

Cause No. 

the assertion that the online service wasCir. 1997) (Section 230 bars claim that depends on as an 

No. 

“intermediar[y]” for “other parties’ potentially injurious messages”); Gibson v. Facebook, Inc., 

with Prejudice (Dkt. 

own 

6:19-CV-00169, Order Granting Defendants’ Motion Dismto iss 7) (W.D. 

to enforce its 

barred by Section 230); Murphy 

Tex. June 3, 2019) (plaintiff’s claim against Facebook for “fail[ing] safety polic[y] 

cannot 

that requires it to m  ful content”onitor and delete harm  v. Twitter,was 

2019) (plaintiff 

unfair 

Inc., Case No. CGC-19-573712 (Cal. Super. June 14, avoid Section 230 by 

andrecasting claim as of contract,s “breach promissory estoppel, com  Grossmanpetition”); v. 

2019 N.J. Super. Unpub. LEXIS 1496, *11–*12, *38–*39 (June 10, 2019) (Section 230RockawayTwp., 

onapplied to a products-liability claim based in part the allegation that the online platform “[f]ail[ed] 

the product”). 

cases—including the applicable 

have adequate warningsto on 

Under these Texas cases—Section 230 bars all of Plaintiffs’ 

on 

claims against Facebookbecause each ofthose claim seeks to hold Facebook liable based on allegedlys 

content published 

Congress’s in enacting Section 

harmful third-party the Facebook Instagram  .or platform A contrary reading 

purposeswould frustrate 230. See generally Klayman v. Zuckerberg, 753 

F.3d 1354, 1355 (D.C. Cir. 2014). 

Section immunity applies230II. to failure to warn claims that turn on the risk of harm 
created by third-party content and Internet Brands does not hold otherwise 

The Court’s suggestion that Section 230 does 

Second Circuit 

not apply to failure to warn claim is incorrect.s 

The reached precisely that conclusion earlier this year in ing the dism  ofaffirm  issal 

failure to warn claim in Herrick v. Grindr, LLC, 306 F. Supp. 3d 579 (S.D.N.Y. 2018). In that case,s 

as here, the plaintiff alleged a “failure to warn —also pleaded as products liabilityclaim  and 

negligence—based on Grindr’s failure to warn that the app can be used as a ent andtool for harassm  
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that Grindr has limited ability to stop abuse.” The district court held the claim barred by Section 230, 

reasoning that, to the extent that the plaintiffhad “identified a defect inGrindr’ design ormanufacture 

or a failure to warn,” those editingalleged flaws were “inextricably related to Grindr’s role in or 

Id. 

harmful third-

rem  unity.”ovingoffensive content—precisely the role forwhich Section 230 provides i m  at 588. 

The court reasoned that the duty to warn claim necessarily required reference to the 

provide warnings would beparty content itself, id. at 591, and m  tooreover, requiring the platform  no 

content—either way, 

at 591-92. 

different functionally from requiring it m  or edit theto onitor the claim would 

require a court to treat the platform as a publisher, id. 

Internet Brands inapplicable because, 

with user-generated content: 

The district court in Herrick found in Internet Brands, the 

alleged duty to warn claim had nothing to do “[t]he bad actors … did 

the website,” they “contacted Doe offline,” and there 

essages 

“no allegation thatnot post any content to was 

m[the defendant] transm  fulitted any potentially harm  between … Doe and the [two men.]” 

court’s). By contrast, 

content—harmful 

306 F. Supp. at 592 (alterations the the court held, the duty to warn claim in 

result in 

Herrick turned on user-generated profiles and unications on theco m  platform  

also woulddirected to the plaintiff—and dictating the platform execution of its editorial’s 

. Accordingly, the court held, InternetBrandsfunctions. Id “‘does not apply” to the duty to warn claims. 

“inextricably linked” to 

Id. The Second Circuit affirmed, agreeing with the district court that the failure to warn ,claim unlike 

content. 

that in InternetBrands, was the claim that the defendant failed to edit, onitor,m  

the offensive 

The Third Circuit reached 

Herrick v. Grindr, LLC, 765 F. App’x 586, 591 (2d Cir. 2019).or remove 

Amazon.com Inc., —F.3d—, 2019 WL 2849153, at *12 (3d Cir. July 3, 2019). 

a sim  warn s in Oberdorfilar conclusion with respect to duty to claim  

In Oberdorf, a pet ownerv. 

was injured by a dog collar that she purchased pursuant to a third-party listing on azon.com Id.Am  . 

at *1. She sued Amazon, alleging, am  s, that Am  failed to supplemong other claim  azon ent the listing 

with warnings about the dog collar. Id *10. The court held the duty to warn s barred by. at claim  
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Section 230 to the extent they rested on allegations “thatAmazon failed to provide or to edit adequate 

warnings regarding the use ofthe dog collar,” because that alleged activity “falls within the publisher’s 

editorial function.” Id The court reasoned that such “failure to warn claim are barred by the. at *11. s 

contenttonecessary information 

show, Section 230 bars any claim  

CDA” because they would penalize azon for “fail[ing] to addAm  

that depends 

styled 

o[n] the website.” Id. at *12. As these cases third-on 

that was itted via an online platform whethertransm  , the claim is 

any other 

failureparty content toas 

ormonitor, failure to warn, failure to censor or edit, simple negligence, theory. See, e.g., 

129 F.3d 327, 330 (4th Cir. 1997); Jones v. 

DirtyWorldEntertainmentRecordingsLLC, 775 F.3d 398, 406-09 (6thCir. 2014);Danielv. Armslist, L.L.C., 

Herrick, 765 Fed. Appx. at 590; Zeran v. America Online, Inc., 

926 N.W.2d 710, 726 (Wisc. 2019).3 

As the courts in Herrick ade clear, InternetBrandsdoes not create an exception to Section 230m  

It held only that Section 230 does not applywhere the alleged duty to 

third-party 

for failure to warn s.claim  warn 

profile 

does not arise from or relate content. See Internet Brands, 824 F.3d at 851. In Internetto 

aaspiringmodel, posted 

predators found the profile, contacted her, lured her into 

Brands, the plaintiff, modelingwebsite. 824 F.3d at 846. Twoan on a 

no allegation that the predators posted anything on the platform  

a fake odeling audition, drugged her, andm  

There was 

any 

raped her. Id. at 848–49. 

ittedplatform “transm  

the 

or that the potentially harm  m  between Jane Doe” and theful essages 

predators. Id. Accordingly, plaintiff’s duty to warn s did not plicate any aspect of theclaim  im  

platform’s function as a platform for the publication ofthird-party content and for that reason Section 

on third-party 

230 did not bar the claims. By contrast, in this case, as in Herrick and Oberdorf the duty to warn claim, s 

do turn content—namely, the risk of harm m  that Plaintiffs allegeful essages and posts 

3 S also Estate ofMcCoy v. Will, Case No. 15-CV-7342 (Wis. Cir. Ct. s alleging failure toee May 9, 2018) (claim  
investigate, vet, edit, or ove third party content was barred by Section 230); Bell v. Care.com, 2016 WLrem  
12583333 at *4 (Neb. Dist. Ct. Mar. 22, 2016) (claim  ised on failure to screen third-party content barredprem  
by Section 230). 
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were transm  over platform As initted by their assailants and traffickers the Facebook and Instagram  s. 

Herrick and Oberdorf, those duty to warn s—like Plaintiffs’ claim for failure to m  toclaim  s onitor, failure 

im  ple negligence—are barredplement safety m  to take down or censor content, and simeasures, failure 

by Section 230. 

Nor would an Section 230 for duty to claim comexception to warn s port with the rationale of 

by third-party content—suchthe statute. Where the alleged duty is to warn about risks created as 

Herrick, 

users’ profiles, posts, m  s—it is “inextricably linked to [theessages, or requests on Facebook’s platform  

the offensive content.” 

duty 

website’s] alleged failure to medit, onitor, 765 Fed. Appx.or remove 

anecessarily entails 

content (to locate content that should be the subject ofa warning) or a duty to screen out content that 

591. A duty to warn about third-party m  third-partyonitorat content to 

warn” about offensive third-party content 

liable 

would trigger a swarning. And claim based on “failure to 

bewebsite should 

that basis unavoidably treats the website “as the publisher 

ultimately reduce to claim thats the for publishing the content without a 

warning. Imposing liability or speakeron 

allow Section 230 

of… ation provided by [third parties],” contrary to theinform  mandate ofSection 230. 

Courts repeatedly have refused to 

only by claim that 

be circumvented in this way. Sectionto 

s230 “is plicatedim  explicitly point to third-party content but also by claimsnot 

which, though artfully pleaded to avoid direct reference, im  recourse that content toplicitly require to 

establish liability.” Gonzalez v. Google, Inc., 

(quoting Cohen 

282 F. Supp. 3d 1150 (N.D. Cal. 2017) (brackets itted)om  

Facebook, Inc., 252 F. Supp. 3d 140, 156 (E.D.N.Y. 2017)).4 v. 

Huon v. Denton, the other4 case cited in the Order, is inapposite. 841 F.3d 733 (7th Cir. 2016). In that case, the 
Seventh Circuit held that Section 230 does not i m  an claim arising outunize internet service provider from  s 
ofcontent posted on its website by its own em  an “informployees, because in that context the defendant is ation 
content provider” to which Section 230 does S  . Huon is inapplicable here.not apply. ee id at 742–43. Plaintiffs 
have not (and could not have) alleged that Facebook or any of its em  or developed any of theployees created 
allegedly harmfulmessages that led to their injuries. And allegations that Facebook’s warnings were inadequate 
also does not make this case about Facebook-generated content, because the liability that Plaintiffs allege still 
flows from the third-party content to which the warnings would relate. Herrick, 765 F. App’x. at 591. 
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III. Section 230 applies to claims brought under the Texas anti-trafficking statute 

For the sam reasons, the Court’s observation that there are no cases applying Section 230e to 

claims under the Texas anti-trafficking statutes is not a reason for denying Facebook’s motion. For 

theoriesother legalSection 230 purposes, statutory s of this sort are no different fromclaim  the 

defendant’s alleged role in allowing third-party content 

barred 

discussed above: to the extent they turn on a 

are 

under 

or ittedits platform  to be transm  via its by Sectionto appear on messaging service, they 

claim broughts 

Backpage.com, LLC, 817 F.3d 12, 22 (2d Cir. 

230. In fact, the First Circuit held that Section 230 barred similara very 

Massachusetts anti-trafficking statute. See JaneDoeNo. 1 v. 

2016).5 The court found that Section 230 i munity applied because “third-party content … appears 

essential com  ” s and the claimsponent of the plaintiff’s claim  therefore treated the defendant “asas an 

speaker ofcontent provided by third parties.” 

co m  

the publisher or at 22 & n.7. That the claim weresId. 

based on a statute, as opposed to the on law, was 

anti-trafficking 

i material. 

the Texas 

trafficking statute—Sections 1591 and 1595 ofTitle 18.” 

Here, Plaintiffs concede that statute “tracks the language of the 

federal human Plaintiff’s Responses to Rule 

see91a Motion to iss at 29;Dism  also Hearing Tr. at 43:19–23 (“our human trafficking statute, is very, 

very sim  an trafficking statute”). Before Congressilar to the federal hum  amended Section 230 through 

FOSTA in 2018 (the FOSTAam  

against internet 

endm  are ore detail below), federal courts had heldents discussed inm  

claimsbarredthat Section 230 platforms under the federal anti-trafficking law. See 

JaneDoeNo. 1, 817 F.3d at 18–24; M.A. exrelP.K 

1048–50 (E.D. Mo. 2011). Indeed, 

. v. VillageVoiceMediaHoldings, 809 F. Supp. 2d 1041, 

one ofCongress’s ain changes to Section 230 in FOSTA wasm  to 

s from Section 230 (an exception that, as discussed below, doesexempt federal anti-trafficking claim  

not extend to private s under state ee 47 U.S.C. § 230(e)(5)(A).civil claim  anti-trafficking statutes). S  

5 CompareMass. Gen. Laws ch. 265, § 50(d), with Tex. Civ. Prac. & Rem Code § 98.002(a).. 
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Congress thus acknowledged that, absent such an ption, Section 230 i m  stateexem  unity would bar 

statutory anti-trafficking claims. 

IV. The FOSTA amendments confirm that Plaintiffs’ claims are barred 

am  

ed that Section 

“pre-dated the 

That is true, but FOSTA only confirm  

The Court’s Order next notes that the cases Facebook cited endments 

adopted in 2018” through FOSTA. Order at 2. 

230 bars private civil actions under state law, including the claim against Facebook here.s Section 230 

m  posed under any Stateay be im  

§ 230(e)(3). As 

provides that “[n]o cause m  no liabilityof action ay be brought and 

local law that is inconsistent with this section.” 47 U.S.C. explained above,or any 

claim that treats an online platform as the publisher or speaker of third-party content is inconsistent 

with Section 230 unless an ption applies. ee supra § I.A.exem  S  

for certain federal civil causes ofaction;oneFOSTA created three exemptions to Section 230: 

for parens patriae claim brought by state Attorneys General; ands one for certain types ofstate-lawone 

crim  ee FOSTA § 4, 47 U.S.C. § 230(e)(5);inal prosecutions. S  see also Facebook’s Post-Hearing Mem. 

at 7–8. 

annot create 

statute contains 

Crucially, FOSTA did exem  for law civil actions brought by privateption state 

here, a 

additional exceptions,” 

plaintiffs, and where, as express “enum  ptions,” the “courtseration ofexeman 

create 

Congress considered and rejected 

authorized Law v. iegel, 571 U.S. 415, 424 (2014). In fact,Snot toare 

a version ofFOSTA that would have added a broad ption forexem  

state-law civil claims, further showing its intent that i munity under Section 230 continue to bar such 

claims. S  at 9–12. Sectionee Facebook’s Post-Hearing Mem  Congress’s rejection ofan exception too 

230 that would have applied here confirms that Section 230 continues to apply to the instant claims. 

PRAYER 

Defendant respectfully requests that the Court reconsider its May 23, 2019 Order and grant 

Facebook’s m  dismotion to iss pursuant to Rule 91a. 
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Dated: August 1, 2019 itted,Respectfully subm  
/s/ Kristin A. Linsley 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 

698-3100Telephone: (214) 
Facsimile: (214) 571-2936 
VLewis@gibsondunn.com  
RFalconer@gibsondunn.com  

William B. Dawson 
State Bar No. 05606300 

GIBSON, DUNN & CRUTCHER LLP 
811 Main Street, Suite 3000 
Houston, TX 77002-6117 
Telephone: (346) 

ile: (346)Facsim  
WDawson@gibsondunn.com  

718-6600 
718-6620 

Kristin A. Linsley 
(Admitted Pro hac vice) 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsim  374-8471ile: (415) 
KLinsley@gibsondunn.com  

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on ent was filed andthe 1st day ofAugust, 2019, the foregoing docum  

served on all counsel of record by electronic case filing in accordance with the Texas Rules ofCivil 

Procedure. 

/s/ RussFalconer 
Russell H Falconer 
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8/1/2019 10:37 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 35635651 
By: Anais Aguirre 

Filed: 8/1/2019 10:37 PM 

CAUSE NO. 2018-69816 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 

Plaintiff, § 
§ 

HARRIS COUNTY, TEXAS§vs. 
§ 

FACEBOOK INC.; BACK  §, PAGE.COM, 
LLC d/b/a BACK  §PAGE; CARL FERRER; 
MICHAEL LACEY; JAMES LARK  §IN; 
JOHN BRUNST; AMERICA’S INNS, INC. § 
d/b/a AMERICA’S INN 8201 § 
SOUTHWEST FWY, HOUSTON, TX § 
77074; and TEXAS PEARL., INC., § 

§ 
334th JUDICIAL DISTRICTDefendants. § 

CAUSE NO. 2018-82214 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 
§ 
§ 
§ 

Plaintiff, 

§ 
HARRIS COUNTY, TEXASvs. 

FACEBOOK INC. d/b/a INSTAGRAM,, § 
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal 

Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for permission to take an interlocutory 

dismiss under Rule 91a (the 

“Order”). In the alternative to its concurrentlyfiledmotion for reconsideration, Facebookrespectfully 

appeal of the Court’s May 23, 2019 order denying Facebook’s motion to 

interlocutory appeal.that the Court amend the Order to allow Facebook to seekrequests an 

INTRODUCTION 

motion asking the CourtConcurrent with the filing of this motion, Facebook has filed a 

to dismiss Plaintiffs’ claims pursuant 

to 

reconsider its Order denying Facebook’s Rule 91a motion to 

Section 230 ofthe Communications DecencyAct, 47 U.S.C. § 230 (“Section 230”). Ifthis Court does 

reconsider its Order, Facebook respectfully requests that the Court amend the Order with thenot 

interlocutory appeal from the Court ofAppeals. See 

Tex. Civ. Prac. & Rem. Code § 51.014(d); Tex. R. Civ. P. 168. 

findings necessary to allow Facebook to seek an 

The Section 230 issue raised by Facebook’s motion is well-suited to resolution by an 

all of the criteria for such treatment. The applicability ofSection 230 

controlling issue of law, there is “substantial ground for difference ofopinion” 

interlocutory appeal and meets 

was correct, and 

is a to whether theas 

§ 51.014(d)(2); Order at 1. 

Court’s resolution of that issue 

termination of the litigation.” Id. 

an immediate appeal may result in the “ultimate 

2. More broadly, it makes 

Tex. Civ. Prac. & Rem. Code 

atalso Order§ 51.04(d)(1); for the Court ofAppeals to evaluatesee sense 

the Section 230 issue at this stage. Section 51.014(d) reflects a 

efficient resolution of determinative legal issues in [appropriate] cases.” See Sabre Travel Int 

“legislative intent favoring early, 

Deutsche Lufthansa AG, 

’l, Ltd. v. 

567 S.W.3d 725, 732 (Tex. 2019). 

Section 230 creates an immunity that, if applicable, will decide all ofPlaintiffs’ claims against 

Facebook, and Texas courts have long recognized that immunities should be addressed at the earliest 

stage ofa case—as both the district court and the Beaumont Court ofAppeals recognized in allowing 
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an interlocutory appeal of the Section 230 issue in GoDaddy.com, LLC v. Toups, 429 S.W.3d 752, 759 

(Tex. App.—Beaumont 2014, pet. denied). Early resolution of the Section 230 issue also allows the 

Court of Appeals to provide guidance and direction on an important legal issue that will affect a 

number ofsimilar cases pending in Texas trial courts. 

ARGUMENTS AND AUTHORITIES 

If the Court does reconsider its ruling, it should amend the Order allow Facebooktonot to 

resources, the Texasimmediate interlocutory appeal. To promote efficiency and conserve 

Legislature has provided for permissive interlocutory appeals of certain trial court 

take an 

orders. See Tex. 

733. Where,567 S.W.3d at 

interlocutory appeal, it “may be amended 

Civ. Pract. & Rem. Code § 51.014(d); Sabre Travel, here, the order atas 

issue does not contain such permission for an to include 

pet.). Once 

such permission.” Tex. R. Civ. P. 168; see also Heinrich v. Strasburger&Price, L.L.P., 2015 WL 5626507, 

a trial court issues an order withno 

decide whether 

at *1 (Tex. App.—Houston [1st Dist.] Sept. 24, 2015, 

appeal, the Court of Appeals canpermission accept the case for interlocutoryto to 

review. Colvin v. B. Spencer&Associates, P.C., 2015 WL2228728, at *1 (Tex. App.—Houston [1stDist.] 

The Texas Supreme Court has emphasized that permissive interlocutory appeals advance 

May 12, 2015, no pet.). 

important public policies and has encouraged district 

567 S.W.3d 732–33 (section 51.014(d) evinces 

courts to allow them where appropriate. Sabre 

Travel, a “legislative intent favoring early, efficientat 

resolution ofdeterminative legal issues”). An interlocutory appeal allows the “parties and the 

[to] be spared the inevitable inefficiencies of the final judgment rule in favor of early, efficient 

courts 

resolution ofcontrolling, uncertain issues of law that are important to the outcome ofthe litigation.” 

Id. at 733. “Indeed, the Legislature enacted section 51.014 to provide ‘for the efficient resolution of 

certain civilmatters in certain Texas courts’ and to ‘make the civil justice systemmore accessible, more 

efficient, and less costly to all Texans while reducing the overall costs of the civil justice system to all 
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taxpayers.’” Id. Thus, “in many instances, courts of appeals should do exactly what the Legislature 

has authorized them to do—accept permissive interlocutory appeals and address the merits of the 

legal issues certified.” Id. 

interlocutory429 S.W.3d 752, all of the criteria for an 

appeal would further all of these policies. 

Here, as in GoDaddy.com, LLCv. Toups, 

All three prerequisites to a permissive immediate interlocutoryappeal are present here. 

appeal are present, and allowing such an 

I. 

an immediate interlocutory appeal. 

an 

These cases uirements forsatisfy each of the statutory req  

Section 51.014(d) provides that the Court may, “by written order, permit 

satisfied: (1) “the order to 

appeal from an order 

that is not otherwise appealable if” three criteria be appealed involvesare a 

substantial ground for difference of opinion”controlling question of law;” (2) “there is as to thata 

question of law; and (3) “an immediate appeal from the order may materially advance the ultimate 

termination of the litigation.” Tex. Civ. Prac. & Rem. Code § 51.014(d). All of these factors are 

controlling question oflawa 

present here. 

This Court’s Order addresses 

As the Court recognized, the issue presented byFacebook’s motion is a legal one, in that, “[a]t 

A. 

not arguing the facts, but rather claims it is not liable 

of the immunity granted internet service providers under Section 230.” Order 

this stage, Facebook is to the Plaintiffs because 

absolute defense to 

at 1. The immunity 

anprovided by Section 230 is liability and its availability is a uestion oflaw.pure q  

See, e.g., GoDaddy.com, 429 S.W.3d 752. Likewise, the preemption q  are triggered byuestions that 

Section 230 immunity also 

Sabre Travel, 567 S.W.3d at 733 (accepting interlocutory appeal to determine whether 

are controlling questions of law appropriate for interlocutory appeal. See 

a federal statute 

preempted the plaintiff’s state tort claim). Andwhether Section 230 applies is a “controlling” question 

because, ifresolved in Facebook’s favor, it would resolve all ofPlaintiffs’ claims against Facebook, as 

this Court recognized. See Order at 1. 
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B. There are substantial grounds for difference of opinion regarding the 
application ofSection 230 to Plaintiffs’ claims 

Although the Court found against the application of Section 230 immunity, it acknowledged 

contrary result.substantial authorities supporting a 

The Court acknowledged that “[t]he language ofthe statute is broad and both parties have cited 

that the question was uncertain and that there are 

cases 

2. And the Court acknowledged that Facebook’s position 

MySpace, 528 F.3d 413 (5th Cir. 

that support their positions.” Order at 

Inc.,finds support in other cases, including, “among others,” “Doe v. 

129 F.3d 327 (4th Cir. 1997).” Plaintiffs themselves have 

acknowledged that the overwhelming weight ofcase law supports outcome different from the 

2008) ... and Zeran v, America Online Inc., 

an one 

53:12–54:11 (“We think Zeran and all of the 

incorrectly decided …[a]nd there lot of them, and 

the Court reached in its Order. See Hearing Tr. at cases 

are afollowing it were acknowledge that.”).we 

substantial authorities holding, contrary 

covered by Section 230. 

And, as set out above, there to the Court’s conclusion,are 

that duty to warn claims are 

An interlocutory appeal may end this litigation 

immediate interlocutory appeal will materially advance the ultimate termination of 

C. 

Finally, an 

the litigation, as theOrder notes: “a ruling inFacebook’s favormayend the case forFacebook.” Order 

1; accordGoDaddy.com, at 761 (dismissing all claims with prejudice under Section 230);429 S.W.3dat 

MySpace, 528 F.3d at 415 (affirming dismissal ofTexas-law claims under Section 230). 

The Court should exercise its discretion toII. permit an interlocutory appeal 

An immediate appeal here 

the legislative policies outlined above. At least three factors weigh heavily in favor of allowing 

not only would satisfy the statutory criteria, but it would advance 

immediate appeal of the Section 230 issue. 

an 

A. An immediate appeal is essential to ensure that the immunity from suit that 
Section 230 creates will not be lost 

Most importantly, immunities such as Section 230 are ideal candidates for interlocutory review 
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because an immunity, by its nature, should protect a defendant not just from liability but from having 

to stand trial—so that the q  outset of a case to prevent auestion should be resolved at the defendant 

that is entitled to the immunity from having to litigate the case against it. That is precisely the nature 

ofSection 230, which, “[b]y its plain language,” creates “a federal immunity to any cause ofaction that 

would make service providers liable for information originatingwith a third-party user ofthe service,” 

immunity from liability, “but 

LLC, 

Zeran, 129 F.3d at 330, and which has been interpreted as not only an 

Backpage.com,also the right to be immune from being sued,” Doe ex rel. Roe v. 104 F. Supp. 3d 

d, 817 F.3d 12 (1st Cir. 2016). For that reason, courts “aim to resolve149, 155 n.4 (D. Mass. 2015), a f’ 

to fight costly and protracted legal 

the question of§ 230 immunity at the earliest possible stage ofthe case because that immunityprotects 

only from ultimate liability, but also from having 

ConsumerA fairs.com, Inc., 591 F.3d 250 (4th Cir. 2009). 

websites not 

analogous context the indispensable role that 

battles.” NemetChevroletLtd. v. 

The Texas Legislature has recognized in an 

interlocutory appeals play in ensuring full vindication of 

state 

a statutory right to be immune from suit. 

Under Texas law, officers and employees of the 

civil suits. See generally Ballantyne Champion Builders, 

enjoy official immunity from certain kinds of 

v. 

interlocutory appeal of right from any order denying 

Inc., 144 S.W.3d 417, 422–24 (Tex. 2004). The 

Legislature has provided for an a motion for 

grounds ofofficial immunity. SeeTex. Civ. Prac. & Rem. Code § 51.014(a)(5). 

As the Texas Supreme Court has explained, interlocutory appeals 

summary judgment on 

are a critical component of this 

immunity from suit because “[t]he very reasons for the grant ofimmunity are effectively unsalvageable 

if the official is determined 

ofMesquite, 830 S.W.2d 94, 102 n.4 (Tex. 1992); accordPearson v. Callahan, 

to be immune from liability only after a trial on the merits.” Travis v. City 

555 U.S. 223, 231 (2009) (“an 

immunity from suit ... is effectively lost if a case is erroneously permitted to go to trial” (quoting 

Mitchellv. Forsyth, 472 U.S. 511, 526 (1985)). The same policy concerns that led the Legislature to enact 

§ 51.014(a)(5) weigh in favor of permitting an immediate interlocutory appeal in cases presenting 
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immunity questions under Section 230. 

Other Texas courts agree. As noted above, in GoDaddy.com, after the district court denied the 

defendant’s Rule 91a motion to dismiss under Section 230, the court amended its order grant theto 

appeal. See Petition for Order Permitting Interlocutory Appeal 

429 S.W.3d 752 (Tex. App.—Beaumont 2014, pet. denied) 

defendant’s motion for permission to 

iv–v, viii, GoDaddy.com, LLC v. Toups,at 

The Beaumont Court of Appeals then “granted GoDaddy’s 

interlocutory appeal” and held that the defendant to 

(No. 09-13-1285-CV), available here. 

entitledwasreq  touest file an immunity under 

that “the policies setSection 230. GoDadd.com, 429 S.W.3d at 753. To ensure forth in the CDA” 

at 761, this Court should follow the 

counsel in favor ofpermitting 

receive the fullest protection in these cases, see id. same path. 

an immediateB. Concerns about judicial resources 
appeal 

A single question offederal law controls whether this action and others like it will go forward. 

If the Court of Appeals holds that Section 230 applies to Plaintiffs’ claims against Facebook, that 

ruling would fully resolve these cases as between Plaintiffs and Facebook and thereby “forestall 

discovery,” motions practice, expert reports, and trial. See Sabre Travel, 

S.W.3d at 736. On the other hand, if the Court ofAppeals 

burdensome and costly 567... 

were to accept the appeal and affirm the 

Court’s Order, the parties and the Court could proceed towards trial without any uncertainty about 

how the Section 230 issue should be addressed.1 Either way, “[t]he pure legal question at issue here 

uestion section 51.014(d)is precisely the sort ofq  was enacted for.” Id. Allowing an immediate appeal 

1 Furthermore, under Texas’s proportionate responsibility scheme, “each defendant,” “each settling person,” 
and “each responsibility third party” who has been properly designated must be listed on the verdict form, 
and the jury must assign a percentage ofresponsibility to each one. SeeTex. Civ. Prac. & Rem. Code 
§ 33.003(a). It is not clear that a non-party may be listed on the verdict form and assigned a percentage of 
responsibility if that party is immune from liability. See id. § 33.004(g)(1); see also Hollandv. Lovelace, 352 
S.W.3d 777, 795 (Tex. App.—Dallas 2011, pet. denied); butsee Elliotv. TurnerConst. Co., 381 F.3d 995, 1003 
(10th Cir. 2004). If, after a trial, Facebook were held to be immune from liability under Section 230, that 
holding could necessitate a new trial with Facebook omitted from the verdict form. 
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ofthe Section 230 issue is the best way to minimize the risk ofunnecessary trial proceedings. 

C. The Section 230 issue presented here is relevant and important to a number of 
cases pending in Texas courts 

cases pending 

have named Facebook 

Finally, this case involves an uestion of law that will affect multipleimportant q  

in Harris County and elsewhere in Texas. Plaintiffs’ counsel in this case as a 

defendant in three trafficking cases here in Harris County, and have brought similar trafficking claims 

against at least one other technology company inHarris andNueces Counties.2 The questionwhether 

cases. And there appearsSection 230 immunity bars these claims is a central issue in all of these 

the question ofhow Section 230 applies 

to 

tobe no appellate-level precedent in Texas or elsewhere on 

following the 2018 FOSTA amendments. In light of 

and exceptional importance of the Section 230 issue, 

claims under state-law anti-trafficking statutes 

the recurring nature interlocutory appeal isan 

764 F.3d 347, 357 (4th Cir. 2014) (the fact that 

uestion of general importance” weighs in favor of 

warranted. See, e.g., EQTProd. Co. v. Adair, “appealan 

unsettled legal q  

ofDentalSurgeons ofPuerto Rico 

will permit the resolution of an 

interlocutory review) (q  .uotation omitted);Coll v. Conn. Gen. Life Ins. Co., 

interlocutory appeal ofan585 F.3d 33, 39 (1st Cir. 2009) (accepting an “important, unsettled, and 

recurrent” question that “[a]bsent an interlocutoryappeal” would “in all probability escapemeaningful 

appellate review”). 

An interlocutory appeal is particularly appropriate because the Order is in tension with several 

decisions from the Beaumont Court ofAppeals. SeeGoDaddy.com, 429 S.W.3d at 759 (“Allowing [the] 

plaintiffs to assert causeany of action against GoDaddy for publishing content created by a third 

party, or for refusing to 

section 230.”); Davisv. MotivaEnterprises, L.L.C., 2015 WL1535694, at *4 (Tex. App.—BeaumontApr. 

remove content created by a third party[,] would be squarely inconsistentwith 

2 Jane Doe #4 v. Salesforce.com, Inc. et al., Cause No. 2018-12747 (Harris County); Jane Doe #8 v. Salesforce.com, Inc. 
etal., Cause No. 2018-CCV-61041 (Nueces County). 
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2, 2015, pet. denied) (Section 230 barred plaintiff’s negligence claims because the “theory of liability” 

was “based on [the defendant] allowing [a third party] access to the Internet… to publish fake Craig’s 

List posts and failing to prevent those posts from being published”); Milo v. Martin, 311 S.W.3d 210, 

cases that “applied 

immediate appeal would give the Houston Courts ofAppeals the 

215 (Tex. App.—Beaumont 2010, no pet.) (following Zeran and other federal 

section 230 broadly”). Allowing an 

opportunity to address this conflict. 

For all of these reasons, Facebook respectfully requests that the Court amend its Order to 

state that whether the application of Section 230 immunity applies to Plaintiffs’ claims against 

substantial ground for difference ofaFacebook is a uestion of law about which there iscontrolling q  

opinion and that an interlocutory appeal will materially advance the ultimate termination of the 

litigation, and to provide that Facebook may petition the Court of Appeals for leave to file an 

PRAYER 

immediate interlocutory appeal. 

that the Court reconsider its May 23, 2019 Order and grant 

Rule 91a or, 

Defendant respectfully requests 

dismiss pursuant toFacebook’s motion in the alternative, amend the Orderto to grant 

permission for Facebook to petition the Court ofAppeals for leave to file an immediate interlocutory 

appeal. 
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Telephone: (346) 718-6600 
Facsimile: (346) 718-6620 
WDawson@gibsondunn.com 

Kristin A. Linsley 
(Admitted Pro hac vice) 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsimile: (415) 374-8471 
KLinsley@gibsondunn.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day ofAugust, 2019, the foregoing document was filed and 

served on all counsel ofrecord by electronic case filing in accordance with the Texas Rules ofCivil 

Procedure. 

/s/ RussFalconer 
Russell H Falconer 
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9/11/2019 3:21 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36725289 
By: Anais Aguirre 

Filed: 9/11/2019 3:21 PM 

No. 2018-69816 

Jane Doe § In the District Court of 
§ 

v. § 
§ 

Harris County, TexasFacebook, Inc.; Michael Lacey; § 
James Lark  §in; John Brunst; 
America’s Inns, Inc. d/b/a America’s § 
Inn 8201 Southwest Freeway, § 
Houston, TX 77074; and § 

334th Judicial DistrictTexas Pearl, Inc. § 

No. 2018-82214 

Jane Doe § In the District Court of 
§ 
§v. 
§ 

§ 

Facebook Inc. d/b/a Instagram, Inc.; §, Harris County, Texas 

§ 

Back  page; §page.com, LLC d/b/a Back  
Carl Ferrer; Michael Lacey; 
James Larkin; John Brunst; and 
Babasai, Inc. d/b/a Siesta Inn 334th Judicial District§ 

Plaintiff’s Response to Amended Motion to Reconsider 
the Ruling Facebook’s 91a Motion to Dismisson 

The Court denied Facebook’s Rule 91a motion to dismiss after 

considering substantial pre and post-hearing briefing, lengthy oral 

argument, and innumerable legal authorities. It should deny Facebook’s 

motion for reconsideration because: 

(1) TheCourtdoes nothave authority to reconsider its orderdenying 
Facebook’s motion to dismiss under Rule 91a; 

Response to Amended Motion to Reconsider Page 1 
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(2) Courts are never required to reconsider their prior rulings; 

(3) Facebook mischaracterizes the Court’s order; and 

arguments in support of its 

First, Rule 91a sets specific deadlines for motions, responses, and 

(4) Facebook has not raised any new 
motion. 

rulings, all of which have long since passed. In particular, “[a] motion to 

denied within 45 days after the motion isdismiss must be . . . granted or 

filed.” Tex. R. Civ. P. 91a.3(c). The Court granted Facebook’s motion to 

enlarge the time for that rulinguntilMay24, 2019.1 AnyrulingonFacebook’s 

Rule 91a motion therefore had to be entered by that date, and Facebook  

the statutory deadlines under the guise ofshould not be permitted to reset 

reconsideration. While courts generally have power to reconsider their prior 

so in direct violation of the rules ofprocedure. Seerulings, they may not do 

In re Med. Carbon Research Inst., L.L.C., 14-07-00935-CV, 2008 WL 

220366, at *1 (Tex. App.—Houston [14th Dist.] Jan. 29, 2008, no pet.) 

(noting that procedural rules do 

transfer venue). 

not permit reconsideration of motions to 

courtsSecond, 

may deny motions for reconsideration without considering their substance. 

required to reconsider their prior rulings andnotare 

1 See Order ofMay 14, 2019. 

Response to Amended Motion to Reconsider Page 2 
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E.g., Oceanografia, S.A. de C.V., 492 S.W.3d 330, 337 n.6 (Tex. App.— 

Corpus Christi 2014, orig. proceeding) (denial of forum non conveniens), 

rev’d on 494 S.W.3d 728 (Tex. 2016); P Pother grounds, NP etroleum I, LP  

v. Taylor, 438 S.W.3d 723, 729-30 (Tex. App.—San Antonio 2014, pet. 

v. 862 S.W.2ddenied) (summary judgment); Elec. Data Sys. Corp. Tyson, 

728, 737 n.5 (Tex. App.—Dallas 1993, orig. proceeding) (sanctions order); 

& Blood Bank v. Whittington,J.K. & Susie L. Wadley Research Inst. 843 

S.W.2d 77, 87 n.9 (Tex. App.—Dallas 1992, orig. proceeding) (no right 

reconsider ruling requiring production of documents claimed to be 

to 

privileged). 

Third, Facebook mischaracterizes the Court’s reasons for denying its 

reasons weremotion and then argues those 

several observations about the issues involved, it does not purport to 

“mistaken.” While the order 

makes 

explain the basis of the ruling. And it certainly does not mak the sweepinge 

pronouncements Facebook attributes to it. In particular, the Court’s 

observation that “the failure 

mirrors that presented in the 9th Circuit case” is not a conclusion, as 

to warn cause of action presented in this case 

Facebook asserts, that Section 230 can never apply to failure to warn claims. 

See Amended Motion for Reconsideration at 3-8. 

Response to Amended Motion to Reconsider Page 3  
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Finally, Facebookdoes not raise anynewarguments. Rather, it repeats 

its previous positions thatJaneDoe’s claims arebasedon third-partycontent 

an “exception 

for state private civil actions.” Both of those positions are wrong for the 

and that the 2018 amendments to Section 230 did not create 

has wholly failedreasons explained at length previously. And Facebook  to 

to prevail underestablishaddress the issue of preemption, which it must 

Section 230. 

Prayer 

JaneDoe respectfullyrequest that theCourt denyFacebook’s amended 

motion to reconsider the Court’s denial of Facebook’s Rule 91a motion to 

dismiss without explanation, and that the Court grant Jane Doe any other 

reliefto which she is entitled. 

Response to Amended Motion to Reconsider Page 4 
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Respectfully submitted, 

THE GALLAGHERLAWFIRM 

Michael T. Gallagher 

/s/ Annie McAdams 
ANNIEMCADAMS, P.C. 
annie@mcadamspc.com 
Texas Bar No. 24051014 

matt@mcadamspc.com 

mike@gld-law.com 
Texas Bar No. 07586000 MatthewS. Parmet 
Pamela McLemore 
pamm@gld-law.com Texas Bar No. 24069719 

Houston, Texas 77005 
Texas Bar No. 24099711 1150 Bissonnet 
Boyd Smith 
Texas Bar No. 18638400 
2905 Sackett Street 

(713) 785-6262 

WARE, JACKSON, LEE, O’NEILL, 
SMITH &BARROW, LLP 

Timothy F. Lee 

Houston, Texas 77098 
(713) 222-8080 

SICO HOELSCHERHARRIS LLP timlee@warejackson.com 
Texas Bar No. 12139500 
Margaret E. Bryant 

David E. Harris 
dharris@shhlaw.com 
Texas Bar No. 24049273 

Texas Bar No. 24073972 
Michelle R. Meriam 

margaretbryant@warejackson.com 
Louie J. Cook  
lcook@shhlaw.com 
Texas Bar No. 24101191 michellemeriam@warejackson.com 
802 N. Carancahua, Suite 900 
Corpus Christi, Texas 78401 

Texas Bar No. 24063871 
2929 Allen Parkway, 39th Floor 

(361) 653-3300 Houston, Texas 77019 
(713) 659-6400 

Attorneys for PlaintiffJane Doe 
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Certificate ofService 

I certify that on September 11, 2019, true and correct copies of the 

foregoing documentwere served via ProDocEFiling service andemail on the 

following counsel ofrecord: 

GIBSON, DUNN &CRUTCHER, LLP 
Veronica S. Lewis 
vlewis@gibsondunn.com 

DAW&RAY, LLP 
Willie Ben Daw, III 
wbdaw@dawray.com 

Russell H. Falconer 
rfalconer@gibsondunn.com 

5718 Westheimer, Suite 1400 
Houston, Texas 77057 

2100 McKinneyAve., Suite 1100 
Dallas, Texas 75201 Attorney for Defendant 

Texas Pearl, Inc. 

M. Scott Barnarde 
William B. Dawson 
wdawson@gibsondunn.com 

Molley E. Whitman 
811 Main Street, Suite 3000 
Houston, Texas 77002 

sbardard@akingump.com 

mwhitman@akingump.com 
Kristin A. Linsley Akin Gump Strauss Hauer & Feld 
klinsley@gibsondunn.com 1700 Pacific Ave., Suite 4100 
555 Mission Street Dallas, TX 75201-4675 
San Francisco, California 94105 

Yetter Coleman LLP 
Robert Corn-Revere 
bobcornrevere@dwt.com 

Collin J. Cox Ronald G. London 
ccox@yettercoleman.com 
Tracy N. LeRoy 
tleroy@yettercoleman.com 

ronnielondon@dwt.com 
Davis Wright Tremaine, LLP 
1919 Pennsylvania Ave. NW 
Suite 800 
Washington, DC 20006 

Jeffrey A. Andrews 
jandrews@yettercoleman.com 
811 Main Street, Suite 4100 
Houston, Texas 77002 Attorneys for Defendant 

James Larkin 
Attorneys for Defendant 
Facebook, Inc. 

/s/ Timothy F. Lee 
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No. 2018-69816 

Jane Doe § 
§ 

V. § 
§ 

Facebook, Inc.; Michael Lacey; § 
James Larkin; John Brunst; § 
America's Inns, Inc. d/ b/ a America's § 
Inn 8201 Southwest Freeway, § 
Houston, TX 77074; and § 
Texas Pearl, Inc. § 

Order 

9/11/2019 3:21 :43 PM 
Marilyn Burgess - District Clerk 
Harris County 
Envelope No: 36725289 
By: AGUIRRE, ANAIS 
Filed: 9/11/2019 3:21:43 PM 

In the District Court of 

Harris County, Texas 

334th Judicial District 

Defendant Facebook, Inc.'s motion to reconsider the Court's order of 

May 23, 2019 denying its motion to dismiss under Rule 91a is hereby 

DENIED. 

SIGNED this _____ day of _______ , 2019. 

Signed: ~ 1 ~' / (J 
9/16/2019 ~i:«Lt'(L~ 

Hon. Steven Kirkland, 
Judge Presiding 
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9/17/2019 7:15 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36898520 
By: DANIELLE JIMENEZ 
Filed: 9/17/2019 7:15 PM 

No. 2018-69816 

Jane Doe § In the District Court of 
§ 

v. § 
§ 

Harris County, TexasFacebook, Inc.; Michael Lacey; § 
James Lark  §in; John Brunst; 
America’s Inns, Inc. d/b/a America’s § 
Inn 8201 Southwest Freeway, § 
Houston, TX 77074; and § 

334th Judicial DistrictTexas Pearl, Inc. § 

Plaintiff’s Response to Facebook’s 
Amended Motion for Permissive Appeal 

Section 51.014 of the Texas Civil Practice and Remedies Code must be 

strictly construed “as an exception to the general rule that only final 

appealable.” Hebert v. JJTConst.,judgments are 438 S.W.3d 139, 142 (Tex. 

App.—Houston [14th Dist.] 2014, no pet.) (citing City ofHouston v. Estate 

ofJones, 388 S.W.3d 663, 666 (Tex. 2012) (per curiam)). And under the 

plain language of the statute, a trial court is never required to grant 

appealpermission to 

Tex. Civ. Prac. &Rem. Code Ann. § 51.014(d) (stating that a trial court “may” 

otherwise non-appealable interlocutory order. Seean 

an appeal); Tex. R. Civ. P. 168 (same). Therepermit are two broad reasons 

the Court should denyFacebook’s amended motion for permission to appeal 

the order denying its Rule 91a motion to dismiss. 

Response to Facebook’s 
Amended Motion for Permissive Appeal 

Page 1 
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First, the Rule 91a orderdoes not involve “a controlling question oflaw 

as to which there is a substantial ground for difference ofopinion.” Tex. Civ. 

Prac. &Rem. Code Ann. § 51.014(d)(1). As discussed at length in response to 

the 91a motion, Congress passed FOSTA in 2018 to amend the CDA to 

exclude human trafficking claims from the immunity provided interactive 

are 

computer services. All of Jane Doe’s claims against Facebook involve 

allegations ofhuman trafficking. Whether those claims barred under the 

CDA as amended was not an uncertain question, as Facebook contends. 

Under Congress’s express mandate in FOSTA, the Court’s ruling was clearly 

correct. 

Facebook is simply wrong that “there are substantial authorities 

contrary result” and that “the overwhelming weight ofcase law 

outcome different from the 

supporting a 

the Court reached in its Order.”supports an one 

See Motion at 4. No authority supports 

other court in the country that 

a contrary result. Since the 2018 

noamendments, we know ofhas considered 

whether human trafficking claims can ever be barred under the CDA. 

Facebook  

amendments by 

onlycites one case involving human trafficking, and it predates the 

a decade. See Doe v. MySpace, Inc., 528 F.3d 413 (5th Cir. 

2008). There is also no tension between the Court’s order and the decisions 

from Beaumont, because they all predate the amendments and none 

Response to Facebook’s Page 2 
Amended Motion for Permissive Appeal 
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involved human traffick  Any case predating the amendments ising.1 

irrelevant, as ing.is any case not involving human traffick  

Given the clear language of FOSTA and the complete absence of any 

authority to the contrary, Facebookhas not shown that there is a substantial 

ground for difference ofopinion on a controlling legal issue. 

met, the Court shouldwere 

of efficiency and fairness. Facebook  

Second, even ifthe statutory requirements 

deny permission to appeal for reasons 

claims the “most important” reason for granting permission to appeal is that 

stand trial if it is that all of Jane Doe’s claimscorrectit should not have to 

preempted by the CDA. Motion at 4-6. But Facebook is a long way offare 

from standing trial. As noted in the Court’s order, Facebook’s Rule 91a 

motionwas just “one ofseveral” proceduralmotions Facebookhas or intends 

to file to avoid “full litigation ofthe underlying claims.” 

at1 See Motion 
752 (Tex. App.–Beaumont 2014, pet. denied); Davis 

2015 WL 1535694 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied); 

7-8 (citing GoDaddy.com, L v. 429 S.W.3dC Toups, 

Milo v. Martin, 311 S.W.3d 210 (Tex. App.—Beaumont 2010, no pet.)). 

v. Motiva Enterprises, 
L .C.,.L  

Facebook even acknowledges in the same paragraph that there is “no 
appellate-level precedent in Texas or elsewhere on the question of how 
Section 230 applies to claims under state-law anti-trafficking statutes 
following the 2018 FOSTAamendments.” Id. at 7. 

Response to Facebook’s Page 3 
Amended Motion for Permissive Appeal 
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Facebook has also filed a special appearance, which is set for hearing 

at the same time as its motion for permissive appeal. If the Court denies the 

special appearance, Facebookwill have an automatic right to appeal without 

resources 

the need to seek permission. Tex. Civ. Prac. & Rem. Code 51.014(7). A 

time and 

further prejudice Jane Doe’s right to obtain discovery anddevelop her case.2 

appeal from the 91a order would andconcurrent waste 

opportunity to raise these arguments againAnd Facebookwill have an 

via summary judgment—after the parties have conducted discovery and 

developed the factual record. See ConocoPhillips Co. v. Koopmann, 547 

S.W.3d 858, 880 (Tex. 2018) (noting that arguments in 91a motions may be 

raised again at summary judgment stage). If Facebook’s arguments are 

rejected as applied to facts and not just pleadings, it will have another 

argues: “The Texas Legislature has recognized in 

opportunity to seek permission for interlocutory review. 

Finally, Facebook  

context the indispensable role that interlocutory appeals play in 

an 

analogous 

ensuring full vindication ofa statutoryright to be immunefromsuit.”Motion 

2 Facebook has refused to provide even jurisdictional discovery 
relevant to its special appearance, forwhich the Court is hearing a motion to 
compel at the same time as the special appearance andmotion forpermissive 
appeal. 

Response to Facebook’s Page 4 
Amended Motion for Permissive Appeal 
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at 5. Facebook is referring to official immunity for government employees, 

which is not an analogous situation because the CDA does not grant 

Facebook any “immunity.” And government employees denied official 

immunity are statutorily permitted an interlocutory appeal only after a 

denial of summary judgment. Tex. Civ. Prac. & Rem. Code § 51.014(a)(5). If 

onsubstantial ground for difference of opinion 

appropriately raised to 

there truly is a whether the 

CDA protects Facebook that question is also, more a 

court ofappeals after summary judgment. 

Prayer 

Jane Doe asks that the Court deny Facebook’s amended motion for 

permissive appeal and grant her any other relief to which she is entitled. 

Response to Facebook’s 
Amended Motion for Permissive Appeal 
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Respectfully submitted, 

THE GALLAGHERLAWFIRM 

Michael T. Gallagher 

/s/ Annie McAdams 
ANNIEMCADAMS, P.C. 
annie@mcadamspc.com 
Texas Bar No. 24051014 

matt@mcadamspc.com 

mike@gld-law.com 
Texas Bar No. 07586000 MatthewS. Parmet 
Pamela McLemore 
pamm@gld-law.com Texas Bar No. 24069719 

Houston, Texas 77005 
Texas Bar No. 24099711 1150 Bissonnet 
Boyd Smith 
Texas Bar No. 18638400 
2905 Sackett Street 
Houston, Texas 77098 

(713) 785-6262 
(866) 713-6141 (fax) 

WARE, JACKSON, LEE, O’NEILL, 
SMITH &BARROW, LLP 

Timothy F. Lee 

(713) 222-8080 
(713) 222-0066 (fax) 

SICO HOELSCHERHARRIS LLP timlee@warejackson.com 
Texas Bar No. 12139500 
Margaret E. Bryant 

David E. Harris 

Texas Bar No. 24073972 

dharris@shhlaw.com 

Michelle R. Meriam 

Texas Bar No. 24049273 margaretbryant@warejackson.com 
Louie J. Cook  
lcook@shhlaw.com 
Texas Bar No. 24101191 
802 N. Carancahua, Suite 900 
Corpus Christi, Texas 78401 

michellemeriam@warejackson.com 
Texas Bar No. 24063871 
2929 Allen Parkway, 39th Floor 

(361) 653-3300 Houston, Texas 77019 
(361) 653-3333 (fax) (713) 659-6400 

(713) 659-6262 (fax) 

Attorney for PlaintiffJane Does 
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Certificate ofService 

On September 17, 2019, true and correct copies ofthis document were 
served via ProDoc eFiling service on the following counsel ofrecord: 

HUNTON ANDREWS KURTH LLP YETTERCOLEMANLLP 
Kelly Sandill Collin J. Cox 
ksandill@huntonak.com ccox@yettercoleman.com 
KatyBoatman Tracy N. LeRoy 
Kboatman@huntonak.com tleroy@yettercoleman.com 
Ashley Kahn Jeffrey A. Andrews 
ak  .comahn@huntonak  jandrews@yettercoleman.com 

811 Main Street, Suite 4100 
Houston, Texas 77002 

600 Travis, Suite 4200 
Houston, Texas 77002 

Scott A. Brister Attorney for Facebook, Inc.s 
sbrister@huntonak.com 
500 W. 5th Street, Suite 1350 
Austin, Texas 78701 

DAW&RAY, LLP 
Willie Ben Daw, III 
wbdaw@dawray.com 
5718 Westheimer, Suite 1400 
Houston, Texas 77057 

GIBSON, DUNN &CRUTCHER, LLP 
Veronica S. Lewis 
vlewis@gibsondunn.com 
Russell H. Falconer Attorney for Texas Pearl, Inc. 

AKINGUMP STRAUSS HAUER&FELD 

M. Scott Barnard 

rfalconer@gibsondunn.com 
2100 McKinney Ave., Suite 1100 
Dallas, Texas 75201 

sbarnard@akingump.com 
William B. Dawson MolleyE. Whitman 
wdawson@gibsondunn.com 
811 Main Street, Suite 3000 
Houston, Texas 77002 

mwhitman@akingump.com 
1700 Pacific Ave., Suite 4100 
Dallas, TX 75201-4675 

Kristin A. Linsley 

555 Mission Street 
San Francisco, California 94105 

DAVIS WRIGHTTREMAINE, LLP 
Robert Corn-Revere 
bobcornrevere@dwt.com 
Ronald G. London 
ronnielondon@dwt.com 
1919 Pennsylvania Ave. NW, Suite 800 
Washington, DC 20006 

Attorney for James Larkins 

/s/ Timothy F. Lee 

klinsley@gibsondunn.com 

Response to Facebook’s 
Amended Motion for Permissive Appeal 
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9/19/2019 4:33 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36969661 
By: DANIELLE JIMENEZ 
Filed: 9/19/2019 4:33 PM 

CAUSE NO. 2018-69816 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 

Plaintiff, § 
§ 

HARRIS COUNTY, TEXAS§vs. 
§ 

FACEBOOK INC.; BACK  §, PAGE.COM, 
LLC d/b/a BACK  §PAGE; CARL FERRER; 
MICHAEL LACEY; JAMES LARK  §IN; 
JOHN BRUNST; AMERICA’S INNS, INC. § 
d/b/a AMERICA’S INN 8201 § 
SOUTHWEST FWY, HOUSTON, TX § 
77074; and TEXAS PEARL., INC., § 

§ 
334th JUDICIAL DISTRICTDefendants. § 

CAUSE NO. 2018-82214 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 
§ 
§ 
§ 

Plaintiff, 

§ 
HARRIS COUNTY, TEXASvs. 

FACEBOOK INC. d/b/a INSTAGRAM,, § 
INC.; BACKPAGE.COM, LLC d/b/a § 
BACKPAGE; CARL FERRER; MICHAEL § 
LACEY; JAMES LARKIN; JOHN 
BRUNST; and BABASAI INC., d/b/a 

§ 
§ 
§ 
§ 

SIESTA INN 

Defendants. § 
§ 334th JUDICIAL DISTRICT 

REPLY IN SUPPORT OF DEFENDANT FACEBOOK, INC.’S AMENDED MOTION FORPERMISSION 

TO TAKE AN INTERLOCUTORYAPPEAL 
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ARGUMENT 

A. There are substantial grounds for a difference in opinion with regard to the 
controlling issue oflaw in this case. 

Plaintiffs make the remarkable argument that interlocutory appeal is not warranted here 

uncertain question.” Resp. 2. 

dramatic 

because the applicability ofCDA 230 to Plaintiffs’ claims “  notwas an 

asecret that they seek 

othercourthas everaccepted. This is the very definition 

This is an astonishing change of tune. Plaintiffs have made it no re-

interpretation ofCDA 230, one that they admit no 

ofan “uncertain” issue of law. 

[t]he majority ofthe federal courts,On Facebook’s Motion to Dismiss, Plaintiffs argued that “  

and subsequently the state courts” “got [CDA 230] wrong” and that this Court should not follow 

these cases. Pltfs. Resp. to Mot. To Dismiss at 1; see also Hearing Tr. at 53:12–54:11 (“We thinkZeran 

and all of the cases following it were incorrectly decided …[a]nd there are a lot of them, and we 

acknowledge that.”). Indeed, this Court’s Order denying Facebook’s motion stated that there are 

substantial grounds for disagreement on this issue, with cases on both sides. Order at 2 (“The language 

of the statute is broad and both parties have cited cases that support their positions.”); see 

765 F. App’x. 586, 591 (2d Cir. 2019) (CDA 230 barred failure to 

also, e.g., 

Herrick v. GrindrLLC, warn claim); 

Oberdorfv. Amazon.com I  2019 WL 2849153,nc., 

Even now, Plaintiffs’ Response does not cite a single case that has considered a CDA 230 

at *12 (3d Cir. July 3, 2019) (same). 

claim brought under a state anti-trafficking statute since the enactment of 

FOSTA/SESTA in 2018, much less any 

defense to a 

case that supports Plaintiffs’ position. And Plaintiff’s own 

petition in Cause No. 2018-69816 is at odds with Plaintiffs’ current position, pleading that Facebook 

“faces negligible risk in not warning . . . about human trafficking” because CDA 230 protects it from“  

liability for most private law claims,” including those alleging failure “ warnto ofhuman trafficking.” 

Third Amended Petition ¶¶ 214, 210. 
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In their Response, Plaintiffs argue, bizarrely, that that there is not a substantial ground for 

difference ofopinion because there are no cases directly on point, essentially contending that there may 

never be issue of first impression. See Resp. 3 & n.1. But the lack ofinterlocutory appealan on an 

authority to support Plaintiffs’ position on this controlling issue of law renders their position more 

GulfCoast Asphalt Co., L.L.C. v. Lloyd, 457 S.W.3d 539, 545 (Tex. App.uncertain, not less so. — 

Houston [14th Dist.] 2015, no pet.) (“Substantial grounds for disagreement exist when the question 

there simply is little authority upon which the district courtpresented to the court is novel or . . . can 

prime example. Sabre Travel 

rely.”). Indeed, the very purpose of§ 51.014(d) is to permit “early, efficient resolution ofcontrolling, 

are auncertain issues of law,” of which legal issues of first impression 

Int’l, Ltd. v. Deutsche Lufthansa AG, 567 S.W.3d 725, 733 (Tex. 2019); Alpine I  nc. v. Whitlock,ndus., I  554 

S.W.3d 174, 177 (Tex. App. —Fort Worth 2018, pet. filed) (interlocutory appeal from 

impression”). Moreover, early appellate reviewwill be particularly efficient here because resolution of 

“  of firstcase 

cases pending in this state. See Mot. for Permission to Takethis issue will also affect multiple other 

serve 

Interlocutory Appeal at 7 & n.2. 

B. Immediate appellate review will 

Delaying appellate review of the controlling issue of law in this case will not advance the 

the interests ofefficiency and fairness. 

ultimate termination of the litigation. The immunity provided by Section 230 is 

suit” and its availability is therefore a pure question oflaw. SeeGoDaddy.com, LLCv. Toups, 429 S.W.3d 

an “immunity from 

752, 761 (Tex. App.—Beaumont 2014, pet. denied). Accordingly, there is 

factual record” before resolving this purely legal issue. See id 

no need “to develop[] the 

defendant’s Rule 91a motion 

. (reversing the trial court’s denial of the 

on interlocutory appeal). In that regard, Facebook’s immunity defense 

here is analogous to a plea to the jurisdiction by a governmental entity. Nemet Chevrolet, Ltd. v. 

Consumera fairs.com, I  [I]mmunity [under CDA 230] is annc., 591 F.3d 250, 254 (4th Cir. 2009) (“  

immunity from suit rather than a mere defense to liability and ... is effectively lost if a case is 
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erroneously permitted to go to trial.” (internal quotation marks omitted)). Thus, as in GoDaddy, an 

immediate interlocutory appeal is necessary to avoid prejudice to Facebook’s immunity from suit for“  

its alleged conduct as an interactive computer service provider.” GoDaddy.com, 429 S.W.3d at 761; see 

also Nemet Chevrolet, 591 F.3d at 255 (courts should resolve “the question of § 230 immunity at the 

Finally, piecemeal appeals, as advocated by Plaintiffs (Resp. 3-4), would be inefficient and 

earliest possible stage of the case”). 

deny Facebook’s special appearance, Facebook would have 

an immediate appeal as ofright from that ruling. AllowingFacebook to concurrently appeal the denial 

potentially wasteful. If the Court were to 

efficient—for the parties and the Court—than 

the multiple-appeal approach Plaintiffs advocate. If this litigation were to continue and Facebook 

of its Rule 91a motion to dismiss would be far more 

appealed and prevailed on the CDA 230 issue after summary judgment or post-trial, this 

needlessly generated multiple appeals, and resolution of this 

case will have 

case will have taken much longer than if 

the Court permits immediate appeal ofthe Rule 91amotion concurrentlywith an appeal on the special 

be avoided if the Court permits immediate appeal of the Rule 91aappearance. Such inefficiency can 

appeal ofa decisionmotion, concurrent with on Facebook’s special appearance.an 

CONCLUSION 

For all of these reasons, Facebook respectfully asks the Court to amend its Order 

that Facebook may petition the Court ofAppeals for leave to file 

to provide 

an immediate interlocutory appeal. 

Dated: September 19, 2019 Respectfully submitted, 

/s/ Kelly Sandill 

Kelly Sandill 
State Bar No. 24033094 

Katy Boatman 
State Bar No. 24062624 

Ashley Kahn 
State Bar No. 24087824 

HUNTON ANDREWS KURTH LLP 
600 Travis, Suite 4200 
Houston, Texas 77002 
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Phone: (713) 220-4181 
ksandill@huntonak.com 
kboatman@huntonak.com 
akhan@huntonak.com 

Scott A. Brister 
State Bar. No. 00000024 

HUNTON ANDREWS KURTH LLP 
500 W. 5th Street, Suite 1350 

Phone: (512) 320-9220 
Austin, Texas 78701 

sbrister@huntonak.com 

Collin J. Cox 
State Bar No. 24031977 

Tracy N. LeRoy 
State Bar No. 24062847 

Jeffrey A. Andrews 
State Bar No. 24050227 

YETTER COLEMAN LLP 
811 Main Street, Suite 4100 
Houston, Texas 77002 
Telephone: (713) 632-8000 
Facsimile: (713)632-8002 
ccox@yettercoleman.com 
tleroy@yettercoleman.com 
jandrews@yettercoleman.com 

Kristin A. Linsley 
Admitted Pro hac vice 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsimile: (415) 374-8471 
KLinsley@gibsondunn.com 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 
Facsimile: (214) 571-2936 
RFalconer@gibsondunn.com 

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 19th day ofSeptember, 2019, the foregoing document was filed 

filing in accordance with the Texas Rules ofand served on all counsel of record by electronic case 

Civil Procedure. 

/s/ RussellH. Falconer 
Russell H. Falconer 
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No. 2018-69816 

Jane Doe § 
§ 

V. § 
§ 

Facebook, Inc.; Michael Lacey; § 
James Larkin; John Brunst; § 
America's Inns, Inc. d/ b/ a America's § 
Inn 8201 Southwest Freeway, § 
Houston, TX 77074; and § 
Texas Pearl, Inc. § 

Order 

9/17/2019 4:22:01 PM 
Marilyn Burgess - District Clerk 
Harris County 
Envelope No: 36892896 
By: AGUIRRE, ANAIS 
Filed: 9/17/2019 4:22:01 PM 

In the District Court of 

Harris County, Texas 

334th Judicial District 

Defendant Facebook, Inc.'s amended motion for permission to appeal 

the Court's order of May 23, 2019 denying its motion to dismiss under Rule 

91a is hereby DENIED. 

SIGNED this _____ day of _______ , 2019. 

Signed: r<:r"" '~' / () 
1 0/7/201 9 ~ I: «Lt'(L~ 

Hon. Steven Kirkland, 
Judge Presiding 
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^_ àbcd ef`ghii j kail àml nbh`o p_`̀ ai nqfdlc 

rstuvwxu zw{ ||} }~��� 
��� �s��� ������u 

��vu�� ���~���}� ���� �� 

 ��ߛߙߙߜߝߜߛߚߙ���������0
� 

��������� ����������������0�������� 
� � 
��� � 
� � 
��0���� !߰� ��0�� "#$#�� ��%&�'(�)!� //������"����0���������� 
��0�*�)�0+��,�,�0�-*���)�%�,�( �߰�*� 
��+���(.�%&*���"�����%�����0�!�"#$#�� 
%��%&������ 
� 

� 
+������0����1!�&�2��� 

345678699:;�;<=>7?�5@<7?<?�3<8686>7� 
� 
8>�8A<�A>7>B5C4<�DE?F<�>9�;56?�=>EB8G� 

� 0�H�����I!����������J0 ��10ߝ�����������������$��  �"���"���H$���"������!���HK0�����L���� 

��0���� !߰���0��"#$#����%&�'(�)!���0�*�)�0+��,�,�0�-*���)�%�,�( �߰�*���+�� 

�(.�%&*���"�����%�����0�!�"#$#��%��%&��������������"����!���"����K����� 01����I������0����� 

=5;<� 

����� 0�I�M� 

;E@@5BN�>9� 

&��������1��� �"���!�����$���L����$0���%����0�H�"�����HK�����!�Iߝ����������" �ߛ��������0

��������0���"����1�����0 ���K0"����  ����������P���������K��������$��  ���L��"��+�H����������Q��L�������K�$0 

���������K�"�H���K��K�����������������HH�������!���"����������"���"��  �����������L������������������ ��  

���������������"����������L���������0 ���$1�K�����!������0�H�"���L������0 ��������"������Q������$��Q����  

���0"�����������HH�"��1���"������K������K���"���������������Q��L�����������"������������0"����� 

��H�"Mߙ�ߛ� ������K����������0�I�����$1�����������H����������Q��L���� ����!�����$��Q��0 

+�H���&������Q��L�����$����������"��������� 0�I�"��������$��Q��R�� 
����������0�L1������I���������Q��"�����$������"�I���������L��K��K0�� 
�������������K�����L�0��Q������"��������������������������������H���� 
�2K������������  1����I��������������I���0 

/� R��������$��Q���1�����0���L��������"�1��������I�����������$����"���L�������0��1�� 

����������������������������������������������� 
����ߝ��2ߝ�����K�M##III�����������H#�����0�# �ߛ���Q��Lߝ����$��Q0ߝ�I����#����$��Qߝ���K��"��L0ߝ��ߝ�Iߝ��2ߝ���1ߝ���� 
�������Q��Lߜ/ߚ�(ߛ�%߰0."�ߝ����ߝ��ߝ"����$ߝ�� 

MR258

 Document ID: 0.7.2270.6687-000003 



  

        


           


           


     


           


               


                 


                


        





59M people lfke this Including 
nd 2 friends 

App Page 

S£P7ATl027PM 

Hello. my daughter was a 
victim of sex trafficking 
currently her perpetrators the 
ones who are not in custody 
yet are using her nccount I 
want this account deleted 
immediately or I will seek 
legal counsel. is 
the screen name. 

She is in custody and the 
account is showing active, 
these sick people are using 
her account to lure othet 
people. 

She Is a 15 yr old child I add 

AIJ Q •• 

l
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4.߰ Jane Doe was trafficked through Facebook’s “Instagram” platform. 

5.߰ Her mother even reported trafficking to Facebook, requesting help because traffickers 

were using her daughter’s account to l  dren into human trafficking:ure other chil  

In response, Facebook did nothing.6.߰ 

7.߰ Facebook measures its’ profits in “connections.” Instagram’s inaction shows it values 

those “connections” before the safety ofits users. Thatmakes these social media giants not altogether 

of them l  

different than Backpage, which charged fees to broker sex. Or hotel ike the one in this ls, l  awsuit. A l  

ook the other way whil  dren, l  oited, and made avail ee chil  ike Jane Doe, are abused, expl  abl  

for sex acts to mul  e perpetrators. It must stop.tipl  

- 2 -
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DISCOVERY CONTROL PLAN 

8.߰ Jane Doe intends to conduct discovery pursuant to Texas Rul  Proceduree of Civil  

190.4 (Level 3). 

PARTIES 

A.߰ PLAINTIFF 

9.߰ Jane Doe is and was at a l evant times a resident ofHarris County, Texas.rel  

Practice & Remedies CodeJane Doe is a trafficked person as defined by Texas Civil10.߰ 

§ 98. 

B.߰ FACEBOOK 

11.߰ Facebook, Inc. (“Facebook”) is a foreign corporation, incorporated in Delaware and 

with its headquarters and principal pl  ifornia.2 ace ofbusiness in Cal  

Facebook has conducted business in Texas. 

Facebook maintains offices in Texas. 

12.߰ 

13.߰ 

14.߰ Facebook targets Texas as a marketplace for its business. 

15.߰ Facebook has made an appearance and is before this court. 

THE BACKPAGE DEFENDANTSC.߰ 

At a l rel16.߰ evant times, Backpage members, incl  imited to Danieluding but not l  Hyer, 

Andrew Padi l  a Joye Vaught, have resided in Texas.a, and Ja l  

rel  

17.߰ Defendant Michael Lacey is a natural person. 

At a l18.߰ evant times, Lacey transacted business in Texas, including in Harris County, 

Texas. 

19.߰ Lacey may be served at 3300 E. Stella Lane, Paradi  zona 85253, orse Valley, Ari  

wherever he may be found. 

2 It is undisputed that Instagram is one ofFacebook Inc.’s products. 

- 3 -
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20.߰ Defendant James Larkin is a natural person. 

21.߰ At a l  evant times, Larkin transacted business in Texas.rel  

22.߰ Larkin may be served at 5555 N. Casa Blanca Dri  se Valley, Arive, Paradi  zona 

85253, or wherever he may be found. 

23.߰ Defendant John Brunst is a natural person. 

24.߰ At a l  evant times, Brunst transacted business in Texas, inclrel  uding in Harris County, 

Texas. 

25.߰ Brunst may be served at 5830 East Calle Del Medio Phoeni  zona 85018, orx Ari  

wherever he may be found. 

26.߰ Lacey, Larkin, and Brunst, are referred to jointly as “The Backpage Defendants.” 

C.1.߰ Alter Ego 

27.߰ To the extent any of the Backpage Defendants assert that they are not liable for the 

claims of Jane Doe because of their status as a business entity, or because they were acting on behalf 

ofanother person or business entity, any such protections must be disregarded because the Backpage 

Defendants have intentiona ly tried to use those protections to avoid l  ity for their knowingl  egaliabil  y i l  

conduct, including profiting from conduct that they knew was i legal  y way to prevent an. The onl  

unjustified loss to Jane Doe is to hold each of the Backpage Defendants l  e and to disregard anyiabl  

protections that might otherwise be avail e because of the effort by the Backpage Defendants toabl  

abuse those protections. This is particul y true where the Backpage Defendants have takenarl  

significant profits from conduct that they know is i l  , yet they woulegal  d attempt to use those 

protections in order to avoid any l  ity or accountabil  y i l  conduct, and foriabil  ity for their knowingl  egal  

knowingly accepting i legal  ack l  aw that individual and entities, inclprofits. It is bl  etter l  s uding 

corporate officers and owners, may be hel iabl  conduct or haved l  e if they participate in wrongful  

knowledge of wrongful conduct and approve of the wrongful conduct. Each of the Backpage 

- 4 -
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Defendants knew a l of the facts that are a l  aint, incleged in this compl  uding the fact they were 

accepting significant profits from the i legal advertisements for sex on the Backpage website, including 

the advertisements for sex of Jane Doe, a minor. 

iable for theTo the extent any of the Backpage Defendants assert that they are not l28.߰ 

claims of the Backpage Defendants because of their status as a business entity, or because they were 

acting on behalf of another person or business entity, any such protections must be disregarded 

because the Backpage Defendants are the alter ego of one another. The Backpage Defendants tried 

to use a wide range of entities to defl  s and entities owned andect the fact that a few individual  

contro l  egaled the Backpage website and took the profits from its i l  operations. There has been such 

unity ofownership and interest that the separateness of the corporation has ceased to exist. 

D.߰ SIESTA INN 

29.߰ Defendant Babasai Inc. d/b/a Siesta Inn (“Siesta Inn”) is a Texas Corporation with 

its principal pl  ocated at 1615 Wayside Drive Houston, TX 7701.ace ofbusiness in Houston, Texas l  

30.߰ Siesta Inn may be served by serving one of its managing partners, Mi sh Patelni  

located at 6811 Avenue Q Houston Texas 77011, or by any other method authorized by law. 

E. Rat fi  on/Vi  ous Li  tycati  cari  ab li  

The use ofFacebook and Instagram, and the Backpage website for the advertising and 

recruitment ofminors for sex was so pervasive and known to Facebook and the Backpage Defendants 

31.߰ 

that it cannot be said such conduct was so unforeseen as to prevent Facebook and the Backpage 

knowingl  

Defendants from being l  e for such conduct. Rather, Facebook and the Backpage Defendantsiabl  

y aided and assisted sex traffickers, including the sex trafficker who trafficked Jane Doe on 

Instagram and posted the advertisements of Jane Doe on the Backpage website. Facebook and the 

Backpage Defendants knowingl  egal  activity.y benefited from this i l  and immoral  
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32.߰ Facebook and the Backpage Defendants are therefore l  e for the conduct ofthe sexiabl  

traffickers on Instagram and the Backpage website, incl  sex trafficker who posteduding the 

advertisements of Jane Doe because they ratified this conduct and knowingly reaped the benefits. 

y abusing andFacebook and the Backpage Defendants knew that the sex traffickers were sexua l  

expl  dren, incl  motive. Given theseoiting chil  uding Jane Doe, yet did nothing because oftheir financial  

circumstances, Facebook and the Backpage Defendants shoul  d vicariousl iabld be hel  y l  e for the 

actions of the sex traffickers, including the sex trafficker of Jane Doe. 

Juri  cti  ng Facebook, Inc.sdi onal Facts Regardi  

Facebook, Inc. (hereinafter referred to as “Facebook”) provides products to users.33.߰ 

34.߰ Facebook is in the business ofbuilding products. 

35.߰ Facebook’s products include Instagram. 

36.߰ Facebook places its products in the stream ofcommerce. 

Facebook targets Texas as a marketpl37.߰ ace for its products, incl  imited touding but not l  

Instagram. 

38.߰ Facebook intends for Texas consumers to use its products. 

39.߰ Minors have been sexua l  oited through Facebook on mul  e occasions iny expl  tipl  

Texas. 

40.߰ Facebook has reported instances of child abuse occurring in Texas to the National  

Center for Missing and Exploited Children (NCMEC). 

41.߰ 

National  

Facebook has reported instances ofsexual assaul  d occurring in Texas to thet ofa chil  

Center for Missing and Expl  dren (NCMEC).oited Chil  

42.߰ Facebook has reported instances ofchild human trafficking occurring in Texas to the 

National Center for Missing and Expl  dren (NCMEC).oited Chil  

- 6 -

MR263

 Document ID: 0.7.2270.6687-000003 



  

          


    


           


    


           


  


            


  


        


           


     


            


   


          


            


      


          


           


            


            


           


      


           


     





l

l

MR26 

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

43.߰ Facebook has responded to Texas aw enforcement subpoenas regardingl  the 

trafficking ofminors in Texas. 

44.߰ aw enforcement agencies regarding theFacebook has provided information to Texas l  

trafficking ofminors in Texas. 

45.߰ Facebook has monitored content on Facebook regarding the sexual  oitation ofexpl  

minors in Texas. 

46.߰ Facebook has monitored the content on Facebook regarding the human trafficking of 

minors in Texas. 

Facebook has accessed user information ofTexas residents. 

information of Texas residents and provided that 

47.߰ 

48.߰ Facebook has accessed user 

information to third party marketing companies. 

Facebook has responded to civil49.߰ subpoenas from law firms in Texas regarding 

Facebook users in Texas. 

50.߰ Facebook has reviewed messages on Facebook ofTexas based users. 

51.߰ Facebook has bl  icit content, inclocked Texas based users on Facebook for expl  uding 

that involving the sexual exploitation ofminors. 

52.߰ Child pornography has been exchanged via Facebook users in Texas. 

53.߰ Facebook has pu l  d pornography from Facebook users in Texas.ed down chil  

54.߰ Facebook has investigated the sexual exploitation ofminors in Texas on Facebook. 

55.߰ Facebook has investigated the human trafficking ofminors in Texas on Facebook. 

56.߰ Facebook has sought protection from Texas Courts regarding responses to subpoenas 

issued in civi l  ving Texas residents.awsuits invol  

57.߰ Facebook has sought protection from Texas Courts regarding responses to subpoenas 

issued in criminal proceedings in Texas. 

- 7 -

MR26 

 Document ID: 0.7.2270.6687-000003 



  

           


           


     


     


              


         


          


           


    


          


 


         


         


     


       


        


           


      


            





     


      


        


       





l

l l

MR265

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

58.߰ Facebook has mi l  atform.ions ofusers in Texas on the Facebook pl  

59.߰ Facebook se l  ected by Texas residents to third party vendors.s information co l  

60.߰ Facebook targets customers in Texas. 

61.߰ Facebook targets businesses in Texas. 

62.߰ Facebook targets potential  oyees in Texas. These incl  imited to,empl  ude, but are not l  

managers, moderators, accountants, design special  awyers, clist, IT support, l  erks, receptionists, 

financial advisors, insurance companies, sanitation engineers, purchasingagents, leasingagents, human 

resources special  oyees who are integralists, and other empl  to Facebook’s operations throughout 

Texas and the United States. 

63.߰ Facebook has empl  e for operationaloyees responsibl  support ofFacebook’s products 

in Texas. 

64.߰ Facebook hires employees from Texas who reside in Texas. 

65.߰ Facebook fires employees from Texas who reside in Texas. 

Facebook targets investors in Texas. 

Facebook has investors who live in Texas. 

66.߰ 

67.߰ 

Facebook has retained attorneys who reside in Texas. 

Facebook currentl  

68.߰ 

69.߰ y has employees who are from and reside in Texas. 

Facebook signs contracts with Texas businesses. 

Facebook sends advertisements to Texas customers and advertise its services to Texas 

70.߰ 

71.߰ 

Customers. 

72.߰ Facebook pays taxes in Texas. 

73.߰ Facebook derives substantial revenue from Texas. 

74.߰ Facebook has trademarks that it enforces in Texas. 

75.߰ Facebook has hired independent contractors in Texas. 
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76.߰ Facebook has ultimate control over this website. 

77.߰ This website is accessible in Texas. 

78.߰ Facebook has assisted and facilitated the trafficking of Jane Doe and other minors on 

Facebook. 

79.߰ Facebook has received payment for goods and services from banks in Texas. 

80.߰ Facebook makes payments to banks in Texas. 

81.߰ Facebook does business in Texas. 

82.߰ Facebook generates revenue from its business in Texas. 

Facebook is registered to do business in Texas.3 

Facebook has a registered agent for service in Texas. 

83.߰ 

84.߰ 

Facebook’s business in Texas is providing its products in Texas for commercial85.߰ 

purposes. 

86.߰ Facebook has mi lions ofusers in Texas. 

87.߰ Facebook has mul  e offices in Texas.tipl  

88.߰ Facebook has received economic incentives from the State of Texas related to its 

offices in Texas. 

߰ 

3 Even if Facebook was not subject to specific personal jurisdiction in Texas (it is), Facebook consented to general  
jurisdiction when it registered to do business here. Facebook registered to do business in Texas. By registering to do 
business in Texas, Facebook purposefu l  ed itsel  eges ofthe State ofTexas. Therefore, basedy avail  fofthe rights and privil  
on more-than-a-century-old precedent from the United States Supreme Court, Facebook has consented to and is thus 
subject to general jurisdiction in Texas. PennsylvaniaFire Ins. Co. ofPhiladelphia v. GoldIssueMin. &Mill. Co., 243 U.S. 93, 96, 
37 S. Ct. 344, 345, 61 L. Ed. 610 (1917)(“[W]hen a power actua ly is conferred by a document, the party executing it takes 
the risk ofthe interpretation that may be put upon it by the courts. The execution was the defendant's voluntary act.”). 
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Facebook’s Busi  ng Mi  n Texasness Model Targets Texas, Includi  nors i  

89.߰ Facebook's products a l  ized experiences that are builow users to create personal  t on 

proprietary al  anal  information about users, uding identifying information,gorithms, yzing incl  

photographs, videos, interests, recent activities, and links to content from other websites; 

Once a user begins using a Facebook product, they can engage with other Facebook90.߰ 

users in a number of ways, including by adding those users as “friends” and providing feedback to 

content provided by other users by “sharing,” “l  ying a tag that is shared with otheriking” (i.e. appl  

users), or commenting on that content; 

91.߰ Facebook users are able to view their contacts' activities using Facebook’s products, 

incl  as their contacts' interactions with otheruding both information posted by those contacts as we l  

users and content; 

92.߰ Facebook users are also able to create “groups” with other users, which a l  tiplows mul  e 

users to join a shared website which has its own profile and information; 

Members of a Facebook group can view, interact with, and share content posted in93.߰ 

these group forums; 

Facebook co l94.߰ ects data as to its users' activities through the website, including but not 

limited to information regarding contacts and group associations, content that users post and interact 

with, and use of third party websites; 

95.߰ Using proprietary algorithms, Facebook generates targeted recommendations for each 

based on their usage history; 

user, promoting content, websites, advertisements, users, groups, and events that may appeal to a user 

96.߰ Each Facebook user has a personalized experience on Facebook; 

97.߰ No two Facebook users have the exact same experience on Facebook; 
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98.߰ Facebook features (such as suggestions) a low users an option to opt-out if they don’t 

want to use them; 

99.߰ y enro lIfFacebook users do not opt-out, then they are automatica l  ed in Facebook’s 

default programs; 

100.߰ Facebook has the ability to change its opt-out option to an opt-in option; 

101.߰ An opt-in option would require affirmative action on the part of a user before 

Facebook coul  users in Facebook’s programs;d enro l  

102.߰ Facebook made a conscious decision to use opt-out as opposed to opt-in for its 

programs and features; 

103.߰ Data gathered from Facebook’s proprietary software a lows Facebook to recommend 

content; 

104.߰ Data gathered from Facebook’s proprietary software a lows Facebook to recommend 

friends; 

105.߰ Data gathered from Facebook’s proprietary software a lows Facebook to recommend 

groups; 

106.߰ Data gathered from Facebook’s proprietary software a lows Facebook to recommend 

a lows 

3rd party apps; 

107.߰ Facebook advertisers to use data gathered from Facebook’s proprietary 

software to target specific customers and demographics; 

108.߰ Facebook is aware that minors use its platform and advertise to minors using its 

platform; 

109.߰ One ofthe l  dren between 13argest target segments for advertisers on Facebook is chil  

and 17. 

110.߰ Facebookprofits offadvertisements directed towards minors in Texas on its platform; 
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111.߰ Facebook recognizes that minors face more foreseeable risk from misuse ofFacebook 

than adult users; 

112.߰ d users between the age of13-17;Facebook has taken precautions specific to chil  

113.߰ Facebook has taken precautions specific to child users between the age of13-17 in the 

State ofTexas; 

114.߰ Jane Doe has a leged she was a Facebook user between the age of13-17 in Texas; 

and groups based on projected115.߰ Facebook connects with other individualusers s 

common interests, activities, contacts, and patterns ofusage; 

Facebook connects minor users between the age of13-17 with other users; 

Facebook connects minor users between the age of13-17 with users who over the age 

116.߰ 

117.߰ 

of18; 

118.߰ 

119.߰ 

Facebook connects minor users in Texas between the age of13-17 with other users; 

Facebook connects minor users in Texas between the age of 13-17 with users who 

over the age of18; 

120.߰ Facebook presents users with content posted by other users, groups, and third parties 

(e.g., advertisers) that is l  y to be of interest to them, again based on prior usage history;ikel  

121.߰ Facebook measures use of its products based on the number of Daily Average Users 

(DAUs) ofeach of its pl  

122.߰ 

atforms, incl  imited to Facebook;uding but not l  

Facebook measures use of its products based on the number of Monthly Average 

123.߰ Facebook generates reports of its users’ demographics; 

Users (MAUs) ofeach of its pl  uding but not latforms, incl  imited to Facebook; 

124.߰ Facebook generates reports of its DAUs that break down DAUs by demographics; 

125.߰ Facebook generates reports of its MAUs that break down MAUs by demographics; 
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126.߰ Location of users by country is a demographic is a demographic tracked and used by 

Facebook; 

127.߰ Location of United States Facebook users by region (e.g., Northwest, Northeast, 

Southwest, etc.) is a demographic tracked and used by Facebook; 

128.߰ Location ofUnited States Facebook users by State is a demographic tracked and used 

by Facebook; 

129.߰ Location of United States Facebook users by city is a demographic tracked and used 

by Facebook; 

130.߰ Location of United States Facebook users by zip code is a demographic tracked and 

used by Facebook; 

131.߰ Location of United States Facebook users by telephonic area codes is a demographic 

tracked and used by Facebook; 

Facebook has the ability to identify a user’s physica132.߰ location through a user’s IP 

address; 

133.߰ Facebook does not require a user to provide a physical address to open a Facebook 

account; 

134.߰ Facebook does not require a user to provide a home state location to open a Facebook 

account; 

135.߰ Facebook coul  address to open a Facebookd require a user to provide a physical  

136.߰ 

account; 

Facebook could require a user to provide the state in which the user resides to open a 

Facebook account; 

137.߰ Facebook is avail e to peoplabl  e over the age of13; 

138.߰ Facebook is aware that it has minor users; 
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139.߰ Facebook is aware that it has minor users in Texas; 

140.߰ Facebook made a conscious decision to a l  uding in Texas;ow minor users, incl  

141.߰ Facebook targets customers/users in Texas; 

142.߰ Facebook targets minor users in Texas; 

143.߰ Facebook targets businesses in Texas; 

144.߰ Facebook generates revenue from its social networking business in Texas; 

Facebook pays taxes to the State ofTexas on the revenue generated by the commercial145.߰ 

use Facebook’s social networking products in Texas; 

Facebook has received tax incentives in Texas rel146.߰ ated to its social networking products 

in Texas; 

147.߰ Facebook has trademarks rel  networking business that it enforces inated to its social  

Texas; 

148.߰ Facebook has hired independent contractors to work on its social networking business 

in Texas; 

149.߰ Facebook has provided information to Texas law enforcement agencies regarding the 

trafficking ofminors in Texas.; 

150.߰ Facebook has monitored content on its platforms regarding the sexual exploitation of 

minors in Texas; 

151.߰ 

ofminors in Texas; 

Facebook has monitored the content on its platforms regarding the human trafficking 

152.߰ Facebook has accessed user information, incl  imited to users who areuding but not l  

below the age ofmajority, ofTexas residents; 

153.߰ Facebook has accessed user information of Texas residents and provided that 

information to third party marketing companies; 
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154.߰ Jane Doe has a l  itated the trafficking of Janeeged that Facebook has assisted and facil  

Doe and other minors in Texas; 

155.߰ Jane Doe has a leged that Facebook has permitted sex traffickers unfiltered access to 

the most vul  e members ofour society;nerabl  

156.߰ Jane Doe has a l  y been used to facileged that Facebook has continua l  itate human 

trafficking by a l  atform to stal  oit, recruit, groom, recruit,owing sex traffickers an unrestricted pl  k, expl  

and extort children into the sex trade; 

157.߰ Jane Doe has a leged that Facebook is now the first point of contact between sex 

traffickers and child victims; 

158.߰ An articl  ed “Sex Traffickers Are Using Sociale titl  Media to Target Children” contains 

the fo l  ein, commander ofthe NYPD’s Vice Enforcement Unit:owing quotes from Inspector Jim Kl  

“These predators are watching, and they’re listening. They’re friending. 
They’re seeing, ‘Oh, she’s not happy with school,’ ‘Oh, he’s upset against his 
parents,’ ‘Oh, he has issues with his sexual  ems withity,’ or, ‘She’s having probl  
her friends.’” 

“Next thing you know, these predators pick up 
becoming friendly to the point they’re now separating these victims from 
everybody that’s important to them.” 

on this, and they start 

“We’ve had cases where our pimps are .⟙.⟙ atives,. friends with [their victims’] rel  
and they’re posting about pimping out girls and making money[.]”. 

Mark Zuckerberg is the CEO ofFacebook; 

Mr. Zuckerberg provided testimony to Congress in his capacity as CEO; and 

159.߰ 

160.߰ 

A l161.߰ ofMr. Zuckerberg’s Congressional testimony was truthful. 

162.߰ Facebook publ  atform.ishes “Community Standards” for its pl  

163.߰ Facebook’s “Community Standards” are specifica ly designed to promote safety: 
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The goal of our Community Standards is to encourage 

expression and create a safe environment. We base 

our policies on input from our community and from 

experts in f ields such as technology and public safety. 

Our policies are also rooted in the following principles: 

(J ~* Safety: People need to feel safe in o rder to build 

community. We are committed to removing content 

that encourages real-world harm, including (but not ~ 
limited to) physical, financial, and emotional injury. ◊~ 

~ 
◊~ 

164. □ This same sentiment is shared by Facebook's subsi~st2gram 

~ 

Community Guidelines ~~ 
~~~ ~ 

We want lnstagram to continue to be an authenuc and safe pla~~ plrauon and expression. Help us foster 

this community. Post only your own photos and videos and a~ Yellow the law. Respect everyone on 
lnstagram, don't spam people or post nudity. ~~ 

165. □ 
"Qr 

Facebook's "Community$~~" specifically identify potential sources of harm as 
©> 

human trafficking and organized crimin~ctivity: 
◊ Q 

2.Dange Individuals and Organizations 

In an eff~ prevent and disrupt real-world harm, we do not 

allo~~~r~anizations or individuals that proclaim a violent 

miW or are engaged in violence, from having a presence on 

~book. This includes organizations or individuals involved in 
0 

o ~e following: 

Terrorist activity 

Organized hate 

Mass or serial murder 

Human trafficking 

Organized violence or criminal activity 

We also remove content that expresses support or praise for 

groups, leaders, or individuals involved in these activities. 
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166. □ Facebook's wholly owned subsidiary Instagram shares the same sentiment: 

How do I help someone who may be a victim of human 

trafficking or has shared suspicious posts related to huma~ 

trafficking? ~ 
Ifyou encountered posts that Indicate someone Is In immediate physical danger related to human trQng, 

please contact 911 or local law enforcement for help. ◊ ~ 

To learn more ab-Ou, the signs of human trafficking. visit http://www.trafficklngresourcecent~ . ~ contact the 

National Human Trafficking Resource Center at 1-888-3737-888 to learn about local res~ur • d discuss 

optlons. ~ 

Ifyou're a victim of human trafficking or would like resources to share with a poten~~m. please review the 

followlng resources: ~~ 

• United States 

• National Human Trafficking Resource Center ~~ • http://www.trafficklngresourcecenter.org 

• 1. 1-888-3737-888 ~~ 
• c;:i nhtro@polarlsproJect.org 

~ 

◊~v 
' 

167. □ Facebook's "Community s7• specific,lly identify and recogruze the sexual 

exploitation of minors. 

~ 
7. Child Nudi d Sexual Exploitation of Children 

We do not a~~Qmtent that sexually exploits or endangers 

children. ~~we become aware of apparent child exploitation, 

we reftG9'Tu the National Center for Missing and Exploited 

Chi~~NCMEC), in compliance with applicable law. we know 

t!]~metimes people share nude images of their own children 

{>~ good intentions; however, we generally remove these images 

ecause of the potential for abuse by others and to help avoid the 

possibility of other people reusing or misappropriating the images. 

We also work with external experts, including the Facebook Safety 

Advisory Board, to discuss and improve our policies and 

enforcement around online safety issues, especially with regard to 

children. 
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15. Sexual Solicitation 

As noted in Section 8 of our Community Standards (Sexual 

Exploitation of Adults), people use Facebook to discuss and draw 

attention to sexual violence and exploitation. We recognize the 

importance of and want to allow for this discussion. We draw the 

line, however, when content facilitates, encourages or coordinates 

sexual encounters between adults. We also restrict sexually 

explicit language that may lead to solicitation because some 

audiences within our global community may be sensitive to this 

type of content and it may impede the ability for people to 

connect with their friends and the broader community. 

What types of ID does Facebook accept? 
,+ Share Article 

If you need to confirm your name on Facebook, or if you've lost access to your account, you may 
be asked to send us a copy of something with your name on ii. You have several different options 
for this, including photo IDs issued by the government, IDs from non-government organizations, 
official certificates or licenses that include your name or other physical items like a magazine 
subscription or a piece of mail. 

In a narrow set of abuse prevention scenarios, specific forms of government-issued ID may be 
required. For example, users that wish to run ads with political content must confirm their identity 
by providing specific government-issued ID. 

Learn more about what happens to your ID after you send it to Facebook. 

MR275

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

168.߰ Facebook recognizes sol  occurs on its atform, udingthat sexual  icitation pl  incl  

Instagram and draws the l  itates, encourages or coordinates sexualine at content that “facil  encounters 

between adults”: 

169.߰ Facebook recognizes the risk to minor users and sexual exploitation, but Facebook 

does not “draw any l  itates, encourages or coordinates sexualines” on content that “facil  encounters” 

between adults and minor users. 

170.߰ Facebook can, and does, require photo identification for certain users, such as political  

advertisers: 
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171. □ Facebook does not require photo identification for minor users. 

172. □ Facebook does not require photo identification for adult users who friend minor users. 

173. □ Facebook targets and collects user data in Texas including the intellectual property 

rights in the form ofa license to user data in Texas: 

• We do not claim ownership of your content, but you grant us a llceQre use it. 

Nothing is changing about your rights in your content. We do not C:l~wnership 

ofyou r content that you post on or through the Service. lnstead,~ n you share, 

post, or upload content that is covered by intellectual prope~~ts (like photos or 

videos) on or in connection with our Service, you hereby gr~ us a non­

exclusive, royalty-free, transferable, sub-licensable, worl~ license to host, use, 

distribute, modify, run, copy, publicly perform or displ~ anslate, and create 

derivative works of your content (consistent with y~~vacy and application 

settings). You can end this license anytime by ~ g your content or account. 

However, content w ill continue to appear ifl o~ ~ed it with others and they have 

not deleted il To learn more about how we information, and how to control or 

delete your content, review the 1 "t"' 'l.-. ~ cf v isit the -ic-tat m h 1 'c 1te . 

174. □ Facebook targets and coll~user data on relationships of Texas users to use in its 

advertising efforts. ~~®; 

• Permission to use u.sername, profile picture, and Information about your 

relationships a~ctlons with accounts, ads, and sponsored content. 

You give us p~sion to show your username, profile picture, and information 

about yo~ns (such as likes) or relationships (such as follows) next to or in 

conne~ with accounts, ads, offers, and other sponsored content that you follow 

ore with that are displayed on Facebook Products, without any 

sation to you. For example, we may show that you liked a sponsored post 

ed by a brand that has paid us to display its ads on lnstagram. As with actions 

other content and follows of other accounts, actions on sponsored content and 

follows of sponsored accounts can be seen only by people who have permission to 

see that content or follow. We will also respect your ad settings. You can learn more 

here about your ad settings. 

175. □ Based upon the facts above, as well as those in the facts section of this petition, this 

Court has specific personal jurisdiction over Facebook. Specific personal jurisdiction is proper over 
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Facebook because Facebook marketed its pl  y sought out Texas as aatform in Texas and activel  

marketplace for its platform (i.e. product).4 explMoreover, the sexual  oitation and harm that came 

from the misuse ofFacebook’s platform that forms the basis of this suit occurred in Texas. 

VENUE & JURISDICTION 

176.߰ Venue is proper in Harris County, Texas pursuant to section 15.002(a)(1) ofthe Texas 

Civil Practice & Remedies Code, because a substantial part ofthe acts and omissions that gave rise to 

the sexual expl  assauloitation, human trafficking, and sexual  t ofJane Doe, a minor, occurred in Harris 

County, Texas. 

177.߰ Plaintiff further adopts and incorporates a l other factual a l  containedegations 

el  egations.sewhere in this petition in support of its venue a l  

178.߰ Venue is proper as to a l Defendants under Texas Civil Practice & Remedies Code 

§ 15.005. 

179.߰ Jane Doe a leges damages in excess of$10,000, and jurisdiction is proper in this Court. 

FACTUAL BACKGROUND 

ALLEGATIONS REGARDING FACEBOOKA.߰  

180.߰ With each passing day, the gateway to our community’s chil  y socialdren is increasingl  

media—and Facebook through its Instagram Pl  ar.atform in particul  

181.߰ Facebook targets minors for its services. This incl  owing any chiludes a l  d above the 

age of13 fu l and complete access to Instagram whil  t supervision.e forbidding adul  

4 “The stream-of-commerce cases rel  iabilate to exercises of specific jurisdiction in products l  ity actions, in which a 
nonresident defendant, acting outside the forum, pl  timatelaces in the stream ofcommerce a product that ul  y causes harm 
inside the forum. Many state long-arm statutes authorize courts to exercise specific jurisdiction over manufacturers when 
the events in suit, or some ofthem, occurred within the forum State. ... Flow ofa manufacturer's products into the forum 
may bol  iation germane to spec fi  v. Brown, 131 S. Ct. 2846,ster an affil  c jurisdiction.” GoodyearDunlopTiresOperations, S.A. 
2849 (2011) (citing see, e.g., World–WideVolkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 62 L.Ed.2d 490). 
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v Can I have access to my teen's account? 

We appreciate your concern for your child's use of our app, but unfortunately we can't give you access to 

the account or take any action on the account at your request. We're generally forbidden by privacy laws 

against gJvlng unauthorized access to someone who isn't an account holder. 

Please note that all users ages 13 and o lder are considered authorized account holders and are Included In 

the scope of this policy. 

0~~ 

182. □ People, including children, connecting with their friends, fa~d communities are 
~~-

not the only ones passing through Facebook's gateway. f?"§ 
◊~di 

183. □ For years now, Facebook has permitted sex trafficke~filtered access to the most 
<fg) 

vulnerable members of our society while actively blocking pare~ccess to Instagram accounts. 

184. □ It has continually been used to facilitate h~~afficking by allowing sex traffickers 

~ an unrestricted platform to stalk, exploit, recruit, groo~and extort children into the sex trade. 

185. □ Facebook is now the first point of~ct between sex traffickers and these children. 

186. □ Jim Klien, the commander of+~ork Police Department's Vice Enforcement Unit, 

~ 
explained how sex traffickers work on Fac~ok's platform:

®> 
"These predators~hing and they're listening. They're friending. 
They're seeing 'o 1s upset at her parents' ... next thing you know, 
these predatwors ome friendly and separate the victims from 
everyone who· portant to them." 

D 
187. □ Faceboo~only provides an unrestricted platform for these sex traffickers to target 

children, but it also ~s the traffickers with credibility. 
◊ ~ 

188. □ ~e Bledsoe, with the Indiana State Police Internet Crimes Against Children Task 
©> 

Force, det~ow traffickers "friend" a victim's real acquaintances, like people from the same middle 

and high schools, thereby providing credibility when approaching the victim through "shared" friends. 
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189.߰ The FBI has joined New York and Indiana in shining a light on the dangers of social  

media by warning Americans that “onl  networking can mean onl  ”ine friendships on social  ine peril  

and in ca ling for safeguards for social media users. 

190.߰ The l  media gol  e for this danger is Facebook. Everyargest ofthe social  iaths responsibl  

day, over 1.4 bi l  e use Facebook—more than four times the populion peopl  ation ofthe United States. 

Through this l  uence, Facebook has accumularge sphere ofinfl  ated a net worth ofapproximately $500 

bi l  ars.ion do l  

191.߰ Facebook has long viewed its company mission to connect people in order to create 

profit. 

192.߰ In his June 18, 2016, memo, Andrew Bosworth, a Facebook VP, laid out Facebook’s 

“ugly truth:” 

So we connect … people. 

ies. Maybe someone dies in a terrorist attackexposing someone to bu l  
coordinated on our tool  

That can be bad if they make it negative. Maybe it costs a life by 

s. 

And sti l we connect people…. 

That isn’t something we are doing for ourselves. Or for our stock price 
(ha!). It is litera l  

the 

y just what we do. We connect people. Period. 

a lThat’s why work we do in growth is justified. A l the 
questionable contact importing practices. A l the subtl anguage thate l  
helps people stay searchabl  ofthe workwe do to bringe by friends. A l  

“Make no mistake,” Bosworth added, “growth tactics are how we got here.” 

i
o
f

n

more communication in…. A l of it. 

193.߰ 

194.߰ U As Mark Zuckerberg testified before Congress, Facebook’s single-minded focus on 

growth was a grave mistake: “The broadest mistake made was not taking a broad enough view of 

Facebook’s responsibility to the community and content.” 
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195.߰ Zuckerberg continued, “it is not enough to just give people a voice. We [Facebook] 

need to make sure that peopl  e or to spread misinformation. Acrosse aren’t using it to harm other peopl  

the board we have a responsibil  d toolity to not just buil  s, but to make sure they’re used for good.”5 

about human

k re

196.߰ Facebook knows it has a duty to warn its most vul  enerabl users 

trafficking. In a power point from its January 29, 2019 “Content Standards Forum,” Facebook noted l
t Cthat “[m]any experts bel  ity to educate the publ

ic

ieve that we have a responsibil  ic about the nature of 

human trafficking.”6 

197.߰ But recognizing its duty and fail  ate. Facebook has lures has come too l  ong ignored and 

continues to ignore its obl  ine community of the dangers of human trafficking on itsigation to its onl  

website. 

198.߰ Facebook has the tools and resources to warn its most vul

n
ily
nerable users about the 

human trafficking. It obtains detailed information about its users through users’ use of its pl

M
 

atforms 

and from detailed dossiers obtained from commercial

o

data brokers about users’ offl  ives.ine l  

ProPubl  ained:ica expl  

Every time a Facebook member likes a post, tags a photo, updates their favorite 
in their profil  a comment 

e
if

O
yinformation about pages they visit that contain Facebook sharing buttons. When they 

o
C
p

movies about a politician, or changes theire, posts 
rel  ogs it. When they browse the Web, Facebook co lationship status, Facebook l  ects 

use Instagram or WhatsApp on their phone, which are both owned by Facebook, they 
contribute more data to Facebook’s dossier. 

l And in case that wasn’t enough, Facebook al

i
f ci

so buys data about its users’ mortgages, 
car ownership and shopping habits from some ofthe biggest commercial data brokers. 

o199.߰ 

gender, l Uocation, interests, and behaviors.”7 

Facebook reports that it can target users “based on a variety of factors including age, 

To do so, Facebook classifies its users into over 1,300 

5 Testimony of Mark Zuckerberg, Facebook Chairman and CEO, Hearing before the U.S. Senate Committees on the 
Judiciary and Commerce, Science and Transportation, April 10, 2018.߰ 

6 https://fbnewsroomus.fil  -deck 01.29.19.pdfes.wordpress.com/2018/11/csf-final  _ 

7 https://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm 
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categories. The categories are not just rel  ude categoriesated to gender, age, or shopping habits but incl  

such as “Away from Family.”8 

200.߰ Facebook uses algorithms to categorize its users into tens of thousands of micro-

targetabl  d female groups. Facebook can use its categories to micro-target groups “such as 40-year-ol  e 

motorcycl  e, Tennessee, (Facebook audience estimate: 1,300 peoplists in Nashvi l  e).”9 

201.߰ Facebook uses this information to se l  e marketers to reach peoplt Ccrt
i

ads that “enabl  e 

based on a variety of factors incl  ocation, interests, and behaviors. Marketers

si
D

uding age, gender, l  

purchase ads that can appear in mul  e pl  uding on Facebook, Instagram, Messenger, and

s

tipl  aces incl  

third-party applications and websites.”10 

202.߰ Facebook al  ed information it co lso uses the detail  ects and buys on its users to direct 

users to persons they l  y want to meet. In doing so, Facebook facilikel  itates human trafficking by 

identifying potential targets, like Jane Doe, and connecting traffickers with those individuals. 

203.߰ Al  itates human traffickers in identifying and culthough it knows its system facil  tivating 

victims, and it knows it has the capacity to target ads to specific groups, Facebook does not target 

warnings to its most vul  e users.nerabl  

204.߰ Facebook did not exercise reasonabl  statements aboute care when it made general  

i l  or dangerous third-party content on its plegal  atform. 

205.߰ Facebook’s system enabled Jane Doe’s traffickers to target her. Facebook had 

extensive information about Jane Doe and knew she was a l  y target for trafficking. Yet Facebookikel  

did not target warnings to Jane Doe about how its system hel  ike her orps traffickers find targets l  

8 https://www.propubl  e/breaking-the-blica.org/articl  ack-box-what-facebook-knows-about-you 

9 https://www.propubl  e/hel  itical  ineica.org/articl  p-us-monitor-pol  -ads-onl  

10 https://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm at p. 5. 
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about how traffickers l  atforms. As a resulure victims through its pl  t, Facebook increased the risk of 

harm to Jane Doe. 

206.߰ Facebook’s acts and omissions—and its mora l  readyy bankrupt corporate culture—al  

facil  expl  ess others.itated the sexual  oitation of Jane Doe and countl  

207.߰ Facebook has an obligation to safeguard and to warn its users, both through its online 

pl  to entrap andatform and otherwise—ofthe dangers ofhuman traffickers using Facebook as a tool  

ensl  dren into sex trafficking.ave chil  

208.߰ Facebook knows it is used to identify, cultivate, and then exploit human trafficking 

victims. 

209.߰ As noted by the University ofToledo Human Trafficking and Social

ur
g

B
Justice Institute, 

Social Media is increasingl  oited to contact, recruit, and se l

n
ily

y being expl  children for sex. 

210.߰ This study, conducted at the request oftheOhio AttorneyGeneral reveal  y

r 
M

s how quickl  

traffickers target and connect with vul  e chil

of

nerabl  dren, such as Jane Doe through the internet. 

The in-depth 2018 report notes that this epidemic is so pervasive that in 42% of the 

cases studied, the human trafficking victim was trafficked without having to meet their trafficker in if
O

ce

211.߰ 

person. 

This is a resul

op
y

C

212.߰ t oftrafficking techniques used by predators on these platforms who are 

provided unrestricted access to minors. Typica ly, these predators wi l reach out to underage girll ic

s a l  

These traffickers, 

no

day, looking for minors to prey on. 

fi

213.߰ 

U

once they identified their target minors, then engage in the 

“grooming process”. This process includes strategic responses to the minor in an attempt to gain their 

trust, incl  imited to:uding but not l  

•߰ I understand you 

•߰ I love you 
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•߰ I think you’re beautiful  encourage you to show your body. Use your body, I’ l  

•߰ I’ l  ife better.make your l  

•߰ I’ l  t.encourage you to take risks, you’re an adul  

•߰ I’ l protect you. 

•߰ I’ l  .make you successful  

214.߰ Each ofthese phrases inmessages raise red flags ofinappropriate and abusive conduct 

i
t

r c
sttowards minor children on Facebook. Even outside of a trafficking context, common sense dictates i

s
Dthat red flags are raised when an adult mal  s a minor bel

e

e in his thirties te l  ow the age of consent, “I 

l  ”.ove you,” or “I think you are beautiful  

215.߰ But to date, Facebook has failed to take any reasonable steps to mitigate the use of 

oit chilFacebook by human traffickers who recruit and expl  dren on its pl  udes but isatform. This incl  

not limited to: (a) requiring verification ofthe identity ofFacebook users, (b) requiring minors to link 

their account to a parent or guardian’s account, (c) impl  ters that prevent adulement fil  ts over the age 

of 18 from communicating with minors under the age of 18; and (d) flagging buzzwords from those 

over 18 to minors under 18 that indicate human trafficking and bl  further communicationsocking a l  

to that user. 

This technol po
l 
C

216.߰ ogy is not new to Facebook. For example, Facebookrequires photographs 

Facebook furthermore started as a website requiring a verification process for users. 

no
ifc

ofGovernment Identifications to verify government empl

i

oyees running campaigns. 

217.߰ 

Initia ly, Facebook was onl  e to members ofHarvard. In 2004, this expanded to users from

U

y accessibl  

Yale, Stanford, and Col  Facebook saw the profit motive behind numerous usersumbia. It was not until  

that Facebook dropped a l verification requirements for users, which has been continued on its 

Instagram platform. 
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218.߰ Moreover, Facebook has the technol  ag buzzwords in private messages andogy to fl  

had this technol  d have been avail e on Instagram.11 ogy in 2015, which woul  abl  

219.߰ e, in response to evidence that Facebook advertisers were using FacebookFor exampl  

to i lega ly discriminate, Facebook began “test[ing] new technol  everages machine logy that l  earning to 

hel  oyment or credit opportunities.” And it cl

t C
le
rp [it] identify ads that offer housing, empl  aimed to 

impl  owing polement the fo l  icy: 

When an advertiser attempts to show an ad that we identify as offering a 

any other audiencehousing, employment or credit opportunity and uses 

segment on Facebook, we wi l show the advertiser information about our 

policy and 

updated anti-discrimination pol  then require the advertiser toicy. We wi l  

certify that it is complying with that with appl  eicabl anti-

discrimination l  12 aws. 

220.߰ To date, Facebook has fail

of

ed to take reasonabl  y warn minors ofM
 e steps to appropriatel  

the risk of sex trafficking posed by its pl

i
ec

atform. 

11 For example: Techniques that are designed to hell C i
ic

p infer a socialmedia user’s personality are discussedwithin U.S. Patent 
No. 9740752, titled DeterminingUserPersonality Characteristics From SocialNetworking System Communications andCharacteristics. 
Issued to Facebook l  
communication between users ofa communication network; retrieving a characteristic of the user from the user’s profil  f

on

ast August, it discloses a emented method of extracting lcomputer-impl  inguistic data from 
e 

users; selecting personal  
from the statistical  U

on the communication network; appl  model  inguistic data and retrieved characteristic, the statisticalying a statistical  to the l  
model being determined by personality characteristics ofa training set ofusers based on responses to surveys from those 

ity characteristics for the user based on the characteristic being associated with a threshol  ued val  
model  ity characteristic in the user’s profil; storing the personal  e; and presenting content to the user 

based on the sel  ity characteristic. d be used to identifyected personal  As the patent’s description notes, this system coul  
personality characteristics such as extroversion, agreeabl  stabileness, conscientiousness, emotional  ity and openness. 
However, it’s not difficult to see how such a system could be util  iticalized to determine the pol  views of an individual  
Facebook users. 

12 https://newsroom.fb.com/news/2017/02/improving-enforcement-and-promoting-diversity-updates-to-ads-policies-
and-tools/ 
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221.߰ In fact, Facebook has taken the opposite approach on Instagram and prevented adults 

from (a) gaining access to their minor chil  d to have parentald’s Instagram or (b) requiring a minor chil  

authorization for having an Instagram. 

222.߰ Facebook has not taken these steps to warn of human trafficking or mitigate its 

k reoccurrence on Facebook’s website based upon profit motivations. Facebook obtains its profits 

t Cthrough users. Ifadditional restrictions were placed on user accounts and what was required to become 

r ca user, numbers would drop. 

223.߰ This drop in user numbers woul ead to decreased profits.D
s

e

d l  

224.߰ Facebook also has a strong financial incentive not to warn its most vul  e users

rg

nerabl  

about human trafficking. In its January 2019 Annual 10-K report, Facebook stated that its companies 

from
u
B“generate substantia l  of oury a l  se l

ily
ing advertising pl  to marketers. Itacementsrevenue 

acknowledged that the “size of our user base and our users’ level of engagement are critical to our 

 
Msuccess.” Significant risk factors to Facebook’s business incl

of

uded: 

decreases in the qual

ic

ity and frequency of content shared on our 

products and services f
O

•߰ 

ness of our products or our user data practices, or concerns po
C

decreases in user sentiment due to questions about the quality or•߰ 

useful  

factors i

rel  -being, or otherated to privacy and sharing, safety, security, we l  

This is because marketers pay for Facebook’s ad products “based on the number of impressions o
Udelivered or the number of actions, such as cl  “Impressions are consideredicks, taken by users.” 

del  ayed to a user.” It receives revenue from action-based ads when “userivered when an ad is displ  

takes the action the marketer contracted for.” Facebook, therefore, reported: “If we are unable to 
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maintain or increase our user base and user engagement, our revenue and financial results may be 

adversely affected.”13 

225.߰ Because its profits derive from users of its products, Facebook has no incentive to 

warn users to be cautious about engaging with some of its users. 

226.߰ Facebooks al  igibl  nerabl

t
le
r

C

so faces negl  e risk in not warning its most vul  e users about 

human trafficking. Facebook knows the Communications Decency Act protects it from l  ity foriabil  

most private l  aims.14 aw cl  

227.߰ As early as 2003, in Doe GTE Corp., Judge David Easterbrook asked: “Why shouldv. 

a l  iminate [internet service providers’] l  ity to the creators of offensive materialaw designed to el  iabil  

end up defeating cl  conduct?” 347 F.3d 655, 660 (7th Cir.aims by the victims of tortious or criminal  

2003). As a resul  aiming to be “internet service providers”, lt, those cl  ike Facebook, face virtua ly no 

civi liability despite making an enormous profit of the use of their products; the internet “lacks any 

kind ofsensibl  ocation ofrisk.”15 e a l  

Due to the financial benefit and lfo
ec

228.߰ imited risk of not acting, Facebook is unl  y toikel  

actua l  ates to its products. Even when Facebook has been exposed to riskif
O

y change its conduct as it rel  

for its conduct, it has not changed its behavior. On April 24, 2019, Facebook announced that it 

ypexpected to be fined between three and five bi l  ars for viol

o
C

ion do l  ating a privacy consent decree 

owing third parties to harvest user data without users’ consent.16 

ci
 l

related to a l  

13 https://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm. U

14See https://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm 

15 Danie l  reak:DenyingBe Keats Citron & Benjamin Wittes, TheInternetWillNotB  adSamaritans §230 Immunity, 86 Fordham 
L. Rev. 401, 421 (2017) (quoting Benjamin Wittes and Gabrie l  um, The Future of Viola Bl  ence: Robots and Germans, 
Hackers and Drones at p. 216 (2015)). 

16 https://www.sec.gov/Archives/edgar/data/1326801/000132680119000037/fb-03312019x10q.htm at p. 21; 
https://www.nytimes.com/2019/04/24/technology/facebook-ftc-fine-privacy.html  

- 29 -

MR286 

Document ID: 0.7.2270.6687-000003 

https://www.nytimes.com/2019/04/24/technol
https://www.sec.gov/Archives/edgar/data/1326801/000132680119000037/fb-03312019x10q.htm
https://14Seehttps://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm
https://www.sec.gov/Archives/edgar/data/1326801/000132680119000009/fb-12312018x10k.htm
https://consent.16


  

             


           


              


               


    


     


            


            


                


              


              


     


            


                 


   


             


       


            


          

                                               
                   

    

   


 

 




l

l

l

l

l

MR287

l
Ctci

ts

s

r 
f

ff

iff
n

U

229.߰ Facebook and other supposed “internet service providers” argue that they need to be 

protected from civi l  ity. History suggests otherwise. “When courts began recognizing cliabil  aims 

under Titl  y hostile VII for sexua l  oyers argued that the cost of le work environments, empl  iability 

woul  d ruin the camaraderie of workspaces.”17 Most woul

er
k 

d force them to shutter, and if not, woul  d 

agree that did not happen. 

THE INTERNET HAS CHANGED SINCE 1996 

The Communication Decency Act was enacted in 1996. At that time, commercial

i
r

D

230.߰ 

service providers had roughl  ve mi ly twel  ion subscribers.18 Seventy-seven percent ofonl

s
e

ine users sent 

or received an email “at least once every few weeks.”19 The first commercial

ru
g

spam message was sent 

onl  awyers with the subject “Green Card Lottery -Final
n
B

y two years prior by two l  One?” 

231.߰ By 1999, only forty-one percent of Americans were using the internet and the most 

ilypopul  ine news was the weather.ar onl  

232.߰ The cybermarket place we know today was unimaginablM
o

e in 1996. Amazon launched 

the year before the CDA was enacted. But by 2000, sti l onl

ic
e

y forty-eight percent of internet users had 

purchased a product online. 

233.߰ Onl  networking sites did not exist in 1996. MySpace and LinkedIn were

y
O

op

ine social  

launched in 2003. Facebook was created in 2004. 

CThe cyberworll ic

d continued to expand. In 2005, YouTube was founded, Twitter was 

created in 2006, and Appl  

o

234.߰ 

e released the first iPhone in 2007.20 

17 Danie l  reak:DenyingBe Keats Citron & Benjamin Wittes, TheInternetWillNotB  adSamaritans§230 Immunity, 86 Fordham 
L. Rev. 401, 421 (2017) 

18 Id. at 411. 

19 https://www.pewinternet.org/2014/03/11/worl  ine/d-wide-web-timel  

20 Id. 
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235.߰ In 2008, when onl  media profil 21 the Ninthy ten percent of American’s had social  es, 

Circuit declared: 

The Internet is no longer a fragile new means of communication that could 

is 

easil  e by overzeal  aws and

k r

y be smothered in the cradl  ous enforcement of l  
regul  icablations appl  e to brick-and-mortar businesses. Rather, it has become a 

e

commerce 

real  

l
C

dominant—perhaps the preeminent—means through which 
conducted. And its vast reach into the l  ions is exactl

t

ives ofmi l  y whywe must 
be careful not to exceed the scope ofthe immunity provided by Congress and 

ic

thus give ine businesses an unfair advantageonl  over their 

rt

-world 
counterparts, which must comply with laws ofgeneral  icabil

is

appl  ity.22 

By 2016, two thirds ofAmericans had smart phones and one in five Americans reported being on l

D
s

ine 

Today, seventy-nine percent of American’s have a social

ge

almost constantly.23 media profil  izee and utl  

these products in their dail ife.24 y l  

JANE DOE’S ENTRAPMENT AND TRAFFICKING ON INSTAGRAM 

236.߰ Jane Doe was a Facebook/Instagram user in 2017, whil  d.e she was 14 years ol  

237.߰ At 14 years old, Jane Doe was coerced and forced into a life of trafficking through 

traffickers who had access to her and sold her through socialmedia. 

238.߰ The Instagram friend who coerced Jane Doe was we l over the age of18 years old. 

239.߰ This “friend” provided Jane Doe fal  ove and a better future.se promises of l  

If Facebook had warned Jane Doe about the dangers of human trafficking and how240.߰ 

traffickers l  ike her into human trafficking through the use ofFacebook’s product, she woulure users l  

ationship with the Instagram friend. 

d 

not have developed a rel  

241.߰ Each of these communications between a minor and adul  over the age of 18t we l  

would have raised red flags as identified by several we l  uding-known human trafficking studies, incl  

21 https://www.statista.com/statistics/273476/percentage-of-us-popul  -network-profilation-with-a-social  e/ 

22 FairHous. CouncilofSan Fernando Valley v. Roommates.Com, LLC, 521 F.3d 1157, 1164 n. 15 (9th Cir. 2008). 

23 https://www.propubl  e/breaking-the-blica.org/articl  ack-box-what-facebook-knows-about-you 

24 https://www.statista.com/statistics/273476/percentage-of-us-popul  -network-profilation-with-a-social  e/ 
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the Ohio Attorney General  y the ones. Facebook was aware that these sorts ofmessages were precisel  

it shoul  ags, she would be warning against. Had Jane Doe been warned of these red fl  d not have 

engaged in conversations with the Instagram Friend. 

242.߰ Jane Doe’s traffickers used Facebook’s Instagram product to post Jane Doe for sale to 

johns l  oit minor chilooking to expl  dren. Through the use of Instagram, “dates” (that is, the rape of 

Jane Done in exchange for money) were arranged through Instagram by her traffickers. 

243.߰ These human trafficking posts were hardl  , Jane Doe’s traffickersy a secret. After a l  

were publ y posting partia l  d minor.icl  y nude photographs ofher as a 15-year-ol  

244.߰ As a result ofbeing trafficked through Instagram, Jane Doe was raped numerous times 

whil  a minor.e she was sti l  

245.߰ Even upon Jane Doe’s rescue, traffickers continued to use Jane Doe’s profile to 

attempt to entrap minors into human trafficking. This activitywas reported to Facebookby Jane Doe’s 

mother. Facebook never responded despite making cl  ic they protect their usersaims to the publ  

through other user reports. 

246.߰ To date, Instagram has taken no reasonable steps to mitigate the use of Instagram by 

sex traffickers or expl  atform and product.oiters using its pl  

247.߰ Mi lions of minors like Jane Doe remain at risk every day when they simpl og ontoy l  

Instagram. 

ALLEGATIONS REGARDING THE BACKPAGE DEFENDANTSA.߰ 

248.߰ 

arrested its founders and current owners: 

On April 6, 2018, the FBI seized the Backpage website and its affiliated websites, and 
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249. □ The seizure came on the heels of President Trump's ~pated signature of the Stop 

Enabling Sex-Trafficlcing Act (SESTA). Congress and the Senat~/fla,;sing SESTA, both noted their 

abhorrence of Back-page's (and other websites, such as TE~~aps.com, ECCIC, and Craigslist's) 

misuse of the Communications Decency Act. This bill w~ssed in direct response to a United States 

~ 
First Circuit Court of Appeals decision that grant~30 communication decency act immunity to 

the Backpage website under state and federa~he subsequent Senate Permanent Subcommittee 

Investigation that found the Back-page ~ite "knowingly concealed evidence of criminality by 

systematically editing its "adult ads~~l{lgthe Backpage website actually knew facilitated prostitution 

and child sex trafficking." SEST@17). SESTA itself states: 

Unfortunate! sified sites like Backpage.com, Eros, Massage Troll, 
and city ave also become one of the primary channels of sex 
traffi ckirl .Some websites have gone beyond merely hosting 

ents, however, and have purposely created platforms 
to facilitate prostitution and sex trafficking .. .. because of 

r:1u>1""'-tions provided to "interactive computer services" by the CDA, 
~ as been challenging to hold bad actor websites accountable 

. ~~riminally (at the state level) and civilly .. .. In sum, Backpage had 
~ engaged in a ruse, holding itself out to be a mere conduit, but in 

fact actively engaged in content creation and purposely 
concealing illegality in order to profit offofadvertisements. There 
has been no criminal investigation up until the Senate investigation to 
uncover exactly what Backpage was doing, which is what this bill aims 
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to remedy.25 

250.߰ The bipartisan measure creates an exception to Section 230 of the Communications 

Decency Act, and unequivoca l  ows survivors of sex trafficking to sue websites that enably a l  e their 

abuse. Id. 

251.߰ Even the Internet Association, which includes tech giants such as Amazon, Google, 

Yel  ourishing of human trafficking on internet and hasp, Facebook, and Lyft are mortified by the fl  

pl  oquentlaced their support behind SESTA.26 As el  y stated by CoStar CEO: 

As a technol  ieve in, and have benefitted from, theogy company, we bel  
growth of the Internet. We understand that an unregulated Internet 
provides fertil  opment of important new ande ground for the devel  
innovative business models, and we wi l continue to strongly defend 
that openness. But when we see those driven by greed take advantage 
of that freedom by facilitating underage sex trafficking, we cannot be 
silent. 

252.߰ It is clear that American Public is done standing idl  e often themostvul  eyby whil  nerabl  

members ofour community, incl  d for sex onluding minors, are sol  ine. 

wasA.1.߰ As nor, Jane Doea mi  sexually exploi  cked through theted and traffi  
Backpage website. 

Jane Doe was sexua ly expl253.߰ oited through the use of the Backpage website at only 15 

years old. Jane Doe was caused by any means, by her exploiter, to prostitute herselfout and underwent 

the worst type of sexual expl  

sought criminal  conduct from 

oitation and abuse to preform sexual acts on countl  s whoess individual  

a minor in exchange for a fee. Through The Backpagesexual  

Defendants’ knowing use of advertisement sanitization techniques to masquerade advertisements 

l  y explooking to sexua l  oit minors as l  advertisements for escorts, Jane Doe was caused by anyegal  

25 Id. (emphasis added). 

26 UNICEF, The Fight Against Online Child Sex Traficking, https://www.unicefusa.org/stories/fight-against-onl  d-ine-chil  
sex-trafficking/33815, Jan. 11, 2018. 

- 34 -

MR291 

Document ID: 0.7.2270.6687-000003 

https://www.unicefusa.org/stories/fight-against-onl
https://SESTA.26
https://remedy.25


  

               


          


            

     

            


              


           


             


               


              


           


               

               


               


              


               


            


 


             


              


                


      


             


             


                





l

ll l

l

l

l

l

MR292

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

means into human trafficking and the sexual expl  e a minor and suffered, as we loitation whil  as 

continues to suffer, significant personal injuries and damages as a result. 

A.2.߰ Sex traffi  ng of micki  nors has exploded due to the marketplace of sexual 
exploi  on created by the Backpage websitati  te. 

254.߰ According to the United States Department of Homeland Security, in 2016, human 

trafficking and the sexual expl  ions of do loitation of minors generates bi l  ars each year in i legal  

proceeds, making it more profitabl  crime except drug trafficking.e than any transnational  

255.߰ Whil  ack-market trade is scarce, estimates are there weree precise data concerning the bl  

as many as 27 mi lion survivors ofhuman trafficking and the sexual exploitation ofminors worldwide 

in 2013—including 4.5 mi lion peopl  exple trapped in sexual  oitation. Too often, the survivors of sex 

trafficking, including Jane Doe, are minors caused by any means into prostitution. 

256.߰ The United States Department of Justice has reported that more than halfof the sex-

trafficking survivors are 17 years old or younger. In 2014, the National Center for Missing and 

Expl  dren reported an 846% increase from 2010 to 2015 in reports of suspected chiloited Chil  d sex 

trafficking—an increase the organization found to be “directl  ated to the increased use of they correl  

internet to se l children for sex.” With the help ofonline advertising, traffickers can maximize profits, 

evade law enforcement detection, and maintain control of survivors by transporting them quickly 

between locations. 

Both Texas and Houston have not escaped this horrific trend. Recent media reports257.߰ 

indicate that Texas has the second highest number of ca l  Human Traffickings to the National  

Resources Center in the Nation. Moreover, as recent as 2015, Houston was found to have the highest 

number oftrafficking survivors in the nation. 

258.߰ Onl  sex trade, and in the process hasine advertising has transformed the commercial  

contributed to the expl  y took plosion of domestic sex trafficking. Sex trafficking previousl  ace (and 

continues to through the aid of online advertising) on the streets, casinos, truck stops, and in other 
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physica l  d sex trafficking, inclocations. Now, most chil  uding the trafficking of Jane Doe, occurred 

online. 

259.߰ ace for human trafficking and theThe Backpage website is the l  ine marketpleading onl  

sexual expl  sex, incloitation of minors and commercial  uding human trafficking and the sexual  

Senate Permanent Subcommitteeexpl  According the United Statesoitation of minors. to on 

Homel  ved in 73% of a land Security and Government Affairs, Backpage is invol  child trafficking 

reports that the National Center for Missing and Expl  dren receives from the generaloited Chil  public 

(excl  f). The Nationaluding reports by Backpage itsel  Association of Attorneys General has aptly 

described the Backpage website as a “hub” of“human trafficking, especia ly the traffickingofminors.” 

260.߰ The Backpage Defendants do not deny their site is used for criminal activity, including 

the sal  dren for sex. As found by the United States Subcommittee Report, internale of chil  company 

documents show that Backpage has long maintained a practice of altering ads before publication by 

del  d sex trafficking, and other sex trafficking, aseting words, phrases, and images indicative of chil  

we l as “educating” users how to make i legal ads for prostitution appear as l  ads for escorts.egal  

261.߰ For exampl  y 28, 2011, Backpage co-founder Larkin cautioned Backpage CEOe, on Jul  

Ferrer against publicizing the Backpage Defendants’ moderation practices, explaining that “we need 

to stay away from the very idea ofediting the posts, as you know.” 

262.߰ Backpage had good reason to conceal its editing practices: Those practices served to 

sanitize the content ofinnumerabl  egal  uding those prostitutinge advertisements for i l  transactions, incl  

out and trafficking Jane Doe—even as the Backpage Defendants represented to the public and the 

courts that it merely hosted content others had created. 

A.3.߰ The Backpage Defendants’ ad san ti  on process proves they knew of theizati  r 
i  n sex traffi  ng.nvolvement i  cki  

263.߰ This practice by the Backpage Defendants of systematica l  t ads toy editing its adul  

conceal chil  expl  most ad human trafficking and the sexual  oitation ofminors has been in effect for al  
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decade. As early as 2008, the Backpage Defendants and their executives began instructing staff 

responsibl  t ads to conceale for screening ads (known as moderators) to edit the text of adul  the true 

nature ofthe underlying transaction. 

ized a processByOctober 2010, the Backpage Defendants and their executives formal264.߰ 

of both manual and automated del  y through aetion of incriminating words and phrases, primaril  

feature ca l  ter.”ed the “Strip Term from Ad Fil  

265.߰ At the direction of CEO Ferrer, the company programmed this electronic filter to 

“strip”—that is, to delete—hundreds of words indicative of sex trafficking the sex trafficking of 

minors and prostitution from ads before their publication. 

266.߰ The terms that the Backpage Defendants have automatica l  eted from ads beforey del  

publ  ude “Lolication incl  ita,” “teenager,” “rape,” “young,” “amber alert,” “l e girlittl  ,” “teen,” “fresh,” 

“innocent,” and “school girl.” 

267.߰ When the user (such as Jane Doe’s trafficker) submitted an adult ad containing one of 

these “stripped” words, the Backpage Defendants’ Strip Term from Ad Fil  d automatica lter woul  y 

delete the discrete word and the remainder ofthe ad would be published. 

268.߰ While the Strip Term from Ad Filter changed nothing about the true nature of the 

advertised transaction or the real age of the person being sold for sex (such as Jane Doe, who was 15 

years ol  ter would) the fil  d scrub the ads so they l  eaner than ever.”ooked (but were not) “cl  

269.߰ Manual editing entail  etion of l  ar to the words and phrases thated the del  anguage simil  

the Strip Term from Ad Fil  y del  uding terms indicative of the sexualter automatica l  eted—incl  

exploitation and proposed sexual assaul  uding JaneDoe. ByTheBackpageDefendants’t ofminors, incl  

themsel  ate 2010, they were editing “70 to 80% of ads” in the adulves estimated that by l  t section, 

whether manua l  y.y or automatica l  
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270.߰ Al  ter and Manualong with its automatic Strip Term Fil  Editing, The Backpage 

Defendants also reprogrammed their electronic fil  ooking to explters to coach human traffickers l  oit 

minors using Backpage on how to post “cl  ing minors and other survivors, inclean” ads se l  uding Jane 

Doe, to be sexua l  ted.y assaul  

271.߰ Initia ly, when a user attempted to post an ad with a forbidden word, the user would 

receive an error message identifying the probl  p” the user, as Backpageematic word choice to “hel  

CEO Ferrer puts it. For exampl  d get the error messagee, a user advertising sex with a “teen” woul  

“sorry, teen is a banned term.” By simpl  d be permitted to post ay redrafting the ad, the user woul  

sanitized version. 

272.߰ Backpage empl  arl  pful error message in its “age verification” processoyed a simil y hel  

of adul  ogy consult ads. In October 2011, Ferrer directed his technol  tant to create an error message 

when a user supplied an age under 18 years. The message would appear informing the trafficker that 

“Oops! Sorry, the ad poster must be over 18 years of age.” With a quick adjustment to the poster’s 

age, the ad would post despite the fact that the advertisement was sti l that for the sexual exploitation 

and sexual assault ofa minor. 

273.߰ In November 2010, Ferrer, al  uded that theong with the Backpage Defendants, concl  

error message method of sanitizing minor and other sex trafficking advertisements on Backpage was 

inefficient when the customer themsel  e for redrafting the ad after the error message.ves was responsibl  

Therefore, instead of having the human trafficker or exploiter posting an advertisement edit the ad 

customer submits the ad and before the ad appears in the moderation queue.” This meant that upon 

after submission, Ferrer ordered Backpage to implement a system to “strip out a term after the 

the submission ofan advertisement containing one ofthe banned words related to human trafficking 

or the sexual expl  d be automatioitation of minors, the banned word woul  cally deleted from the 

advertisement instantaneousl  yy before any moderator screening. After the term was automatica l  
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del  ter, the moderator wouleted due to the Strip Term from Ad Fil  d then be sent the advertisement 

and given the abil  of minors. The Stripity to continue to fix any other signs indicative of the sexual  

Term from Ad Fil  ed the i l  uding those used to traffic Janeter conceal  egal nature ofcountless ads, incl  

Doe, and systematica ly deleted words indicative ofchil  expld sex trafficking and the sexual  oitation of 

minors before the ads even reached moderators. 

274.߰ This sanitization process described above was purposeful on the part ofthe Backpage 

Defendants or was undertaken with the knowledge that its sanitization process was encouraging and 

assisting human traffickers and expl  oit minors and other survivors, incloiters to expl  uding Jane Doe. 

The Senate Subcommittee Report found the Backpage Defendants and Backpage275.߰ 

empl  t section ads were forprostitution and that themoderators’ job was to sanitizeoyees knewthe adul  

them. The Backpage Defendants also knew that advertisers used its site extensively for child sex 

trafficking. Despite this knowledge, the Backpage Defendants refused to act in a reasonable and 

responsibl  aints—but instead used the sanitization process to avoid potentiale manner to these compl  

criminal investigations and enhance sex traffickers’ abil  oit minors whility to expl  e going undetected. 

276.߰ Moreover, the Backpage Defendants did not implement the sanitation process on an 

ad hoc basis, but in a systematic manner that demonstrated a cl  icy to helear company pol  p human 

traffickers avoid law enforcement detection and continue the sexual assaul  uding Janet ofminors, incl  

Doe, and other young women against their wi l  

277.߰ In December 2009, The Backpage Defendants and their executives prepared a training 

. 

session for their team of moderators on the sanitization process. The PowerPoint presentation 

prepared for the session instructed moderators to fu l  ement the Aduly impl  t Moderation pre-posting 

review queue by January 1, 2010. 

278.߰ Most importantl  ained that “Terms and code words indicatingy, the presentation expl  

i legal activities require removal  Backpage executives kept their word and formalofad or words. ized 
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and fu l  emented the company-wide sanitation process in earl  2010, Ferrery impl  y 2010. In April  

emailed a note to himself with the subject l  t cline “Adul  ean up tasks,” Ferrer confirmed that as of 

April 2010, staffwere “moderating ads on a 24/7 basis.” In a section of the note, Ferrer noted that 

“Ads with bad images or bad test [sic—text] wi l have the image removed or the offending text 

removed.” In a section titl  Steps,” Ferrer said “text” coul  eaned up more as usersed “Additional  d be cl  

become more creative. 

279.߰ Ferrer and the Backpage Defendants did not just discuss ways to make the sanitization 

process of human trafficking and sexual exploitation of minor advertisements more effective, but 

activel  t section appear “cly engaged in updating the word bank of terms to make the adul  eaner than 

ever.” For exampl  addressed to Backpage moderators and Ferrer,e, in a December 1, 2010, email  

Padi la stated: 

Between everyone’s manualmoderations, both in the queue and on the 
site, and the Strip Term from Ad Filters, things are cleaner than ever 
in the Adult section. 

… 

In an effort to strengthen the filters even more and avoid the repetitive 
manua l removingtask of the same phrases every day,y every 

moderator starts making a l  y remove on aist of phrases you manua l  
regular basis? 

… 

Included in your lists should be popul  ings of previouslar misspe l  y 
banned terms that are sti l slipping by. 

… 

To avoid unnecessary duplicates, I’m attaching a spreadsheet with the 
most current list ofcoded terms set to be stripped out. 

280.߰ The spreadsheet attached to Padi l  indicates that the fo la’s email  owing words (among 

others) were automatica l  eted from adul  ter before ads werey del  t ads by the Strip Term from Ad Fil  

published: 
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•߰ Lolita (and its misspe led variant, lo lita) 

•߰ Teenage 

•߰ Rape 

•߰ Young 

281.߰ Moreover, mul  e documents and communications from the Backpage Defendantstipl  

demonstrate the incl  ter. Over the courseusion ofthese and other terms in the Strip Term from Ad Fil  

of the next several months, Backpage added additional words to the Strip Term from Ad Filter, 

including: 

•߰ 

•߰ 

•߰ 

•߰ 

•߰ 

•߰ 

Amber alert 

Little girl  

Teen 

Fresh 

Innocent 

School Girl  

When a user submitted an adult ad containing one of the above forbidden words, the 

Backpage Defendants’ Strip Term from Ad Fil  

282.߰ 

ter would immediatel  ete the discrete word and they del  

remainder of the ad woul  ished after moderator review. Of course, the Strip Term from Add be publ  

Fil  age of the person being solter changed nothing about the real  d for sex or the real nature of the 

advertised transaction. Nor was Backpage Defendants’ goal to fix these things. 

By July 2010, The Backpage Defendants were praising moderation staff for their 

editing efforts. Ferrer circul  

283.߰ 

ated an agenda for a July 2010 meeting of The Backpage Defendants’ 

Phoenix staffand applauded moderators for their work on “adult content” and encouraging Backpage 

staff to keep up the good work. Ferrer elaborated in an August 2010 email that Backpage currently 

had a staff of 20 moderators working 24/7 to remove any sex act pictures and other code words for 

sex for money. 
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A.4.߰ The Backpage Defendants san ti  nstead of deletized, i  ng, ads that sexually 
exploi  nors.ted mi  

284.߰ For a brief period in 2010, the Backpage Defendants appeared to have second 

thoughts about facilitating and encouraging human trafficking and the sexual exploitation of minors 

through the sanitation of Adult Page advertisements. In September of 2010, in response to pressure 

from Vi l  ean as possiblage Voice executives to “get the site as cl  e,” Backpage “empower[ed]” Phoenix-

based moderators “to start del  ations are extreme and repeated offenses.” Oneting ads when the viol  

September 4, 2010, when Craigslist, the company’s chiefcompetitor, shut down its entire adult section, 

the Backpage Defendants recognized it was “an opportunity” and “[a]lso a time when we need to 

make sure our content is not i legal due to expected public scrutiny” (note: not moral obligation to 

sexua l  oited minors such asy expl  Jane Doe). The Backpage Defendants initia ly responded by 

expanding the l  d trigger the complist of forbidden terms that coul  ete deletion of an entire ad— 

whether by operation ofan automated filter or by moderators. Despite fina ly taking a step in the right 

direction, the Backpage Defendants soon began to recognize that the del  egaletion of ads with i l  

content was bad for business. Ferrer explained his rational that ads should be sanitized instead of 

del  ogy consuleted to the company’s outside technol  tant, DesertNet: 

migrate el  
We are in the process of removing ads and pissing off a lot of users 
who wi l  

from being edited. 

sewhere. I woul ike to go back to having ourd l  
moderators remove bad content in a post and then locking the post 

more285.߰ This 

Defendants done in order to 

“consumer friendly” approach chosen by Ferrer and the Backpage 

was ensure that posts were sanitized in a way that avoided law 

enforcement detection and was used to “teach” the human trafficker or exploiter what they did wrong. 

This methodical and cal ated decision made by the Backpage Defendants to focus a lcul  of its efforts 

on sanitizing instead of removing advertisements of human trafficking and sexual exploitation of 
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minors was done sol y for the Backpage Defendants’ own financial  ete disregardel  gain and with compl  

for the safety of survivors, including Jane Doe. 

286.߰ ter to strip scores of wordsBackpage also programmed the Strip Term from Ad Fil  

indicative of prostitution and the sexual expl  ication. For adsoitation of minors from ads before publ  

submitted to the section advertising escorts for hire, the fil  eted words describing everyter del  

imaginabl  as common terms ofthe trade such as “fu le sex act as we l  service,” “Pay 2 Play,” and “no 

l  ter to edit obvious prostitution priceimits.” In addition, the Backpage Defendants programmed the fil  

l  eting any time increments lists by del  ess than an hour (e.g. $50 for 15 minutes) and to strip references 

to a website ca l  ine review site for prostitution.ed “The Erotic Review” or “TER”—a prominent onl  

287.߰ The Backpage Defendants designed the Strip Term from Ad Filter to delete, 

wi  ndi  ve ofprostithout a trace, hundreds ofwords and phrases i  cati  tuti  ron from ads before thei  

publi  on—cloaki  sements wicati  ng those adverti  th the appearance oflegali  le conceality whi  ng 

thei  ntent.r true i  

288.߰ By February 2011, Ferrer was boasting that the strip out sanitization system “affects 

al  t ad” on Backpage. Ferrer continued to boast that it was “pretty coolmost every adul  ” to see how 

aggressively Backpage was using the strip out function to conceal the advertisements true purpose— 

human trafficking and the sexual  

executives continua l  

exploitation of minors. The Backpage Defendants and their 

y praised the results of this extensive content-editing effort: “[T]he consensus is 

that we took a big step in the right direction” (by editing instead of del  egaleting i l  advertisements), 

Ferrer tol  

Defendants shoul  

d Backpage executive Padi l  ooks great” and The Backpagea, and that the “content l  

d keep their goal to “tame the content down even further while keeping good 

content and users.” 

289.߰ The Backpage Defendants’ internal company communications demonstrate the 

Backpage Defendants and their executives’ actual knowledge that the purpose of Backpage’s 
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systematic editing was to sanitize prostitution and sexual exploitation of minors advertisements to 

avoid State and Law Enforcement repercussions against Backpage for encouraging and promoting 

human trafficking as we l as the sexual  t and sexual  oitation of minors. As explassaul  expl  ained in an 

October 10, 2010 Backpage internal email  a to Backpage moderators regardingBackpage’sfrom Padi l  

sanitation ofadul  anguage in the ads that is rea l  ing us with the Attorneys Generalt ads: “it’s the l  y ki l  .” 

Simil y, Ferrer expl  “Cl  t section in advancearl  ained the need for a special  ean Up” of Backpage’s adul  

ofa day on which he expected the “Attorney General investigators to be browsing for escorts.” 

approved Backpage’sA.5.߰ The Backpage Defendants fac litation of the sex 
trafficking of mi  ncludinors, i  ng Jane Doe. 

290.߰ Ferrer persona ly directed and approved the addition ofnew words to the Strip Term 

from Ad Filter related to the trafficking and prostitution of underage survivors. For example, Ferrer 

tol  a in a November 17, 2011 email  old Padi l  that the word “l ita” is code for under aged girl [sic]. A 

simil  ed Ferrer to add the words “daddy” and “lar understanding l  e girlittl  ” to the Strip Term from Ad 

Filter. In February 2011, CNN ran a story about a 13-year-ol  named Sel  d for sexd girl  ena who was sol  

on Backpage. The report noted that “suspect ads with tagl  e Girl areines such as ‘Daddy’s Littl  ’ 

common” on the Backpage website. Ferrer’s remedy instead ofremoving this content from Backpage 

was to email the CNN story to Padi la and instruct him to add “daddy” and “littl  ” to the strip oute girl  

filter. 

291.߰ Similarly, in a June 7, 2011 email, Ferrer tol  aw enforcement officiald a Texas l  that a 

word found in one Backpage ad amber al  e marketing pl  nd ofert is “either a horribl  oy or some ki  

bizarre new code word for an under aged person.” Ferrer told the Texas official that he would 

forbid the phrase (not remove the advertisements)—without explaining that, inside the Backpage 

Defendants’ operations, this meant the word woul  y deld be automatica l  eted from advertisements to 

conceal their true nature. Ferrer forwarded this email  a and instructed Backpagechain to Padi l  

empl  ert” to the automatic strip out fil  teroyees to add “amber al  ter. A June 11, 2012, version ofthe fil  
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word l  ert” was indeed automatica l  eted by the Strip Term from Adist indicates that “amber al  y del  

Filter before the advertisement reached moderators. In short, Backpage and Ferrer added such terms 

to the Strip Term from Ad Fil  awareness oftheir impl  d sexualter with fu l  ications for chil  exploitation. 

292.߰ These actions by Ferrer incl  y ensuring that known sex traffickers’uded persona l  

accounts were not bl  d post on Backpage with impunityocked on Backpage and that sex traffickers coul  

and without recourse from Backpage. For exampl  ocked the account of “Urban Pimp”e, Backpage l  

ocked and that he was trying to 

for posting numerous ads for sex. When his ads were temporaril  ocked, Urban Pimp comply bl  ained 

to the Backpage Defendants that his advertisements for sex were bl  

post advertisements for sex in 50 cities a l across the United States. Rather than report Urban Pimp 

to law enforcement or ban Urban Pimp from Backpage, Ferrer advised Urban Pimp that he had 

unlocked his account and that ifhis account did not work “email me back direct.” 

293.߰ As icy, the Backpage Defendantsa matter of pol  moreover chose to err against 

reporting potential chil  expld sexual  oitation in favor of retaining its customer base and avoiding law 

enforcement review of the Backpage Defendants’ actions. For example, in June 2012, the Backpage 

Defendants instructed its outsourced third-party moderators onl  ete suspected chily to del  d-sex 

“IF YOU REALLY VERY SURE THE PERSON IS UNDERAGE.”advertisements In a 

simil  , a Backpage supervisor instructed internalar email  moderation staff: “Young ads do not get 

deleted unless they are clearly a chi  y encouraged non-delld.” Backpage supervisors not onl  etion 

of ads involving the sexual  

advertisements expl  

expl  y instructed moderators not to reportoitation of minors, but activel  

oiting chil  Center for Missing and Expl  dren. Fordren to the National  oited Chil  

example, in an email exchange dated July 11, 2013, Vaught, a Backpage supervisor, instructed a 

moderator that she “probabl  d not have reported” the advertisement despite the fact that they woul  

woman in the ad looked drugged, underage, and had bruises. In chastising the moderator for her 

decision, Vaught noted that “these are the kind ofreports the cops question us about” and that while 
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she finds ads “l  ear signs ofabuse and trafficking) she does not typica like this” (with cl  y send them to 

the National Center for Missing and Expl  dren.oited Chil  

A.6.߰ The Backpage Defendants ordered employees not to delete ads that clearly 
exploited minor survi  ckivors of human traffi  ng. 

294.߰ After an advertisement had already been through the Strip Term from Ad Filter and 

passed to moderators, the Backpage Defendants impl  y and expl  y prevented moderators toicitl  icitl  

reject entire ads due to d prostitution, and human trafficking.indications of prostitution, chil  

Documents from the Backpage Defendants indicate that the company permitted moderators to delete 

onl  t ads in their entirety. In January 2011, Ferrer estimated that about fivey a de minimis share of adul  

adult sex for money postings are removed out ofevery 1,000—which equates to only five percent of 

advertisements that promote prostitution as we l as human trafficking and the sexual exploitation of 

minors being removed from Backpage by The Backpage Defendants. This l  rate ofow removal  

advertisements promoting human trafficking and the sexual exploitation ofminors was by design. For 

exampl  a emaile, on October 24, 2010, Padi l  ed the supervisor of Backpage’s contract moderators to 

d stop Fail  

inform her ofthe edit over del  icy. The emailete pol  subject line read “your crew can edit” and went: 

[Your team] shoul  

upset too many users. Your crew has permission to edit out text 

ing ads and begin editing … as long as 
your crew is editing and not removing the ad entirel  dn't’y, we shoul  

violations and images and then approve the ad. 

295.߰ In editing advertisements that cl  y advertised the sexual  oitation ofminors andearl  expl  

human trafficking, moderators were instructed by the Backpage Defendants to systematica ly remove 

words indicative of criminal  ishing an ad (assuming that the ad sti lity before publ  appeared criminal  

after making it through the Strip Word Fil  oyee A in the Senateter). As stated by Backpage Empl  

Subcommittee Report who worked as a Backpage moderator from 2009 through 2015, the 

moderator’s goal was to remove key phrases that made the ad sound like a prostitute ad rather than 

an escort ad, dancing around the l  ity ofthe ad. Backpage Employee Aexplaiegal  ned the Backpage 
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Defendants wanted everyone to use the term "escort," even though the individuals placing 

the ads were clearly prostitutes. Therefore, the Backpage Defendants were systematically through 

both explicit and convert means helping its users turn an intended illegal advertisement for human 

trafficking or the sexual exploitation ofa minor into a seemingly legal escort advertise*t- all while 

concealing the users' true intent. ~ 
296. □ Testimony under oath by former Backpage moderator Ad~qadilla, brother of 

◊~ 
Backpage executive Andrew Padilla, tracks Backpage Employee A's ace~. In an August 2, 2016 

◊,;f!p--..::7-

deposition, Adam Padilla testified that deleting ads for illegal con~ rather than editing out the 
<fg) 

indicia of illegality to provide a fa<;:ade of legality, would have cu~ company profits: 

0 

A: [M]y responsibility was to makei,Pi/!okay to run live on 
the site, because having to get rid o e ad altogether was bad 
for business. And so you would wiiiJ, o, you know, make it -
::~.. ~ut any of the bad st~e ad so that it could still 

Q: When you say that you ~wed your job responsibility to be 
to take out the bad stu ads, you're referring to what we 

1A,~~ard to images that suggested that the 
ad was advertising ,Jm;l}ley for sex or content that suggested the 
ad was for an adv ement for money for sex, correct? 

~ 
297. □ Pad~~urther testified that moderators even edited live ads that were reported forw· 

"Inappropriate~ntent" by users. According to Padilla, if moderators saw an ad that had 

inappropr~~ntent that suggested sex for money or images that suggested sex for money, they 

would remove the offending language and repost the ad. This was ordered by the Backpage 

Defendants despite it being "common knowledge" that removing sex for money language before 

posting does not change the illegal nature of the advertised transaction. 

- 47 -

MR304 

Document ID: 0.7.2270.6687-000003 



A:. ~]t would be pretty much common knowledge that it's still 
going to run. So a person is still going to . . . do what they 
wanted to do, regardless. 

Q: And do you agree with me if you removed language from an 
ad that blatantly sells-or says that ''I'm willing to have sex ~ 
with you for money," and then you post the remainder, yo~ 
know as the person who edited the ad, that the ad is someo~ 
who is trying to sell sex for money, correct? ◊ (f 
A:. Yes.205 ~ 

,,;._<:::,.@&) 

298. □ Not only did the Backpage Defendants 

'V 
P{/jfl~t moderators from deleting 

advertisements, but the Back-page Defendants moderators ~Ives used Back-page for prostitution 

services. For example, Backpage Employee C explain~~ at least one of her coworkers contacted 

and visited prostitutes using Back-page ads and t~ colleagues about the encounters. Similarly, 

Backpage Employee A related that some Bac~moderators visited massage parlors that advertised 

on Backpage. Given the clear company p~ and corporate culture of Back-page, those employees 

who felt that the corporate policy t'Furnge and assist users to disguise their human trafficlcing and 

sexual exploitation of minor ads~ wrong did not voice their concerns out of fear for retaliation. 

299. □ Although th~~page Defendants' role in facilitating human trafficking as well as thecg~ 
sexual exploitation of~rs was apparent to its employees, company management reprimanded 

employees who me~~lized this in writing. On October 8, 2010, Padilla and a Back-page moderator 
~g-

made that po~ar by ordering moderators not to leave notes in user accounts, even those who are 

long time ££-use violators. Specifically, Padilla states in the October 8, 2010 email: 

Backpage and you in particular, cannot determine if any user on the 
site in [sic] involved with prostitution. Leaving notes on our site that 
imply that we're aware of prostitution, or in any position to define it, 
is enough to lose your job over. There was not one mention of 
prostitution in the power point presentation. That was a presentation 
designed to create a standard for what images are allowed and not 
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a lowed on the site. If you need a definition of “prostitution” get a 
dictionary. Backpage and you are in no position to re-define it. 

This isn’t open for discussion. Ifyou don't’ agree with what I’m saying 
compl  y, you need to find another job.etel  

300.߰ In January2013, amoderator copied simil  to a supervisor: “Coular notes into an email  d 

not delete ad. An escort ad suggested that they don't want a non GFE so I am assuming they are 

promote [sic] prostitution”. 

301.߰ After an apparent telephone conversation, the moderator wrote the supervisor to 

“apologize” saying that she had to remove the offending picture and “didn't want to lose the notes.” 

The supervisor suggested that the moderator communicate in Gchat while another supervisor stressed 

via email that the moderator fo low the protocol and not go into detail  anation. These practicesed expl  

have continued as recently as August 2016, when Backpage moderation supervisor Vaught requested 

that contract moderators not use the phrase promoting sex, but shoul  t ad.”d instead say “adul  

302.߰ Despite these admonitions to moderators by the Backpage Defendants, as we l as their 

human trafficking as 

executives and supervisors, the l  t ads (both edited and unedited) language ofadul  eave l e doubt thatittl  

the underl  veying transactions invol  we l as assaulthe sexual  t and sexual  

expl  e, in a March 2016 internaloitation ofminors. For exampl  email, Backpage moderator supervisors 

were reminded that the fo lowing terms were being wrongfu l  uding: PSEy removed from ads, incl  

(Porn Star Experience), Porn Star, Fu l Pl  Satisfaction, Fu leasure, Fu l  Hour, Quickie (even with a 

price accompanying the term) and GFE—which stands for girlfriend experience—a code word for 

prostitution. 

A.7.߰ The Backpage Defendants’ ownershi structure s gned to de thep i desi  hi  
Backpage websi  p through the use of shell companite’s true ownershi  es. 

303.߰ By2012, Vi l  dings changed to Medal  dings, LLC, a privatelage Voice Media Hol  ist Hol  y 

hel  aware entity owned by Lacey, Larkin, Scott Spear, Brunst, and two of Larkin’s child Del  dren. A 

February 2015 Agreement and Pl  ization forMedalan ofRecapital  ist stated that Larkin served as CEO 
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of the company, and Larkin and Lacey retained 42.76% and 45.12% of Medalist shares, respectively. 

Brunst, who served as CFO, owned 5.67% of the company and Spears owned 4.09%. 

304. □ At the time, Medalist was Back page's ultimate corporate parent- five shell companies 

removed. Medalist owned Leeward Holdings, which owned Dartmoor Holdings, L~hich owned 

IC Holdings, LLC, which owned Backpage. According to Back page's tax account~edalist and all 

its subsidiaries filed a single corporate tax return. In addition, Backpage had a~9ce agreement with 
◊~ 

another of Medalist's ultimate subsidiaries, Website Technologies, L~ under which Website 
◊~~ 

Technologies preformed most of Back page's outward-facing oper~s. Prior to its sale in 2014, 
<fg) 

below is a chart of Back page's corporate structure. ~@;j 
0 

Hc,rbc)f Propcr-ty 
Holdings LLC 

(U.S.) 

Ccrcus Properties 
IC Holding~ LLCLLC 

(U.S.)rv.s., 
-C:~•'--~ 
•8"ild,,r,9,»yr.......~ 

8o~kpo,9e.~QI,,. 
LLC0 :::::i;:-;:-;:-~_J,,, L-----'-tu_.s~·'-~ 

,,,,"" s.,..,;c. 
A.9,.,.,_n81l *IC Hold 

UK ent 

305. □ On ~mber 29, 2014, Medalist entered into a Letter of Intent for the sale of 

◊~ 
Backpage for $~~illion to a Dutch corporation. The Backpage Defendants have long sought to 

©> 
obscure t~tity of the purchaser. According to a contemporaneous report in the Dallas Business 

Journal, the "purchasing company's name was not disclosed, pending regulatory filings in the European 

Union." When questioned about the sale in a June 19, 2015 interview, The Backpage Defendants' 

General Counsel, Elizabeth McDougall, claimed she had no information about the transaction except 
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that Backpage had been sol  added that she did not even know thed to a Dutch entity. McDouga l  

name of the new holding company. 

306.߰ ’s boss, CEO Ferrer. The December 2014 LetterIn fact, the purchaser was McDouga l  

ofIntent listed the buyer as UGC Tech Group, a Dutch partnership headed by Ferrer. The se ler was 

defendant Camari l  dings. The transaction was styl  e of the membership interest ino Hol  ed as a sal  

Defendant Dartmoor Holdings, another she l  iabilimited l  ity corporation that owned Backpage, along 

with Website Technologies, LLC. The signatories on the Letter of Intent were Brunst, named as 

“CFO” ofCamari l  dings, and Ferrer, acting as “Director” ofUGC Tech Group The salo Hol  e was to 

be financed with a five-year l  o Holoan at 7% interest from Camari l  dings to UGC Tech Group for 

the fu l amount ofthe $600 mi l  ting firm engaged byMedalion purchase price. A consul  ist concluded, 

however, that the sale was not an arms-length transaction and instead was infected by sel  ing.f-deal  

Rather than an arms-l  e, Lacey and Larkin length sal  oaned Ferrer, as Backpage CEO, hundreds of 

mi lions of do lars y se lin an entirel  er-financed employee buyout. Under the Letter of Intent, 

moreover, Lacey and Larkin retained significant financial and operational control over Backpage. The 

pair, for exampl  ed to amortized le, are entitl  oan repayments, earn-outs on future profits, and a 30% 

participation in any future sale ofthe company in excess ofthe purchase price. Moreover, Larkin and 

Lacey retained a security interest over a l Backpage assets, a l membership and stock interest in 

Backpage, and a l Backpage bank accounts. 

307.߰ Furthermore, the Letter of Intent subjects Ferrer to significant restrictions on his 

management of the company until the l  Backpage, assign the loan is repaid. Ferrer cannot se l  oan to 

another borrower, or even change accountants or outside counsel without approval from Lacey and 

Larkin. The sale was conditional on Ferrer providing a “five-year business plan satisfactory to the 

Se l  e and absol  so committed to submit to Lacey ander in its sol  ute discretion.” Ferrer, moreover, al  

Larkin for approval an annual  y and quarterl  ance sheets, and annual auditedbudget, monthl  y bal  
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financial statements. Ferrer al  ectronic access to Theso made covenants to give Lacey and Larkin el  

Backpage Defendant’s bank accounts and fu l access to The Backpage Defendant’s books and records. 

In addition, Ferrer coul  , change the company’s organizationald not, without approval  structure, 

salaries, banking relationships, or pl  e. Moreover, according to a lace of domicil  oan agreement later 

executed in connection with the sal  d not engage in any le, Ferrer coul  ine of business other than the 

business engaged in on the date of the sale. 

308.߰ Recent reports confirm the significant l  ofoperations controlevel  —as we l as financial  

interest—Lacey and Larkin retain over Backpage. The declaration supporting the September 2016 

evel  

Cal  e, state that “whilifornia arrestwarrants for Lacey, Larking, and Ferrer, for exampl  e Ferrer currently 

runs the day to dayoperations for Backpage, he and other high-l  personnel in Backpage’s structure 

report regul y to Larkin and Lacey. According to the declarl  aration, moreover, Lacey and Larking also 

“regul y receive bonuses from Backpage bank accounts. For instance, in September of 2014, Laceyarl  

and Larkin each received a $10 mi lion bonus.” Therefore, it is undeniable that Lacey and Larkin from 

2014-2015 pl  e in The Backpage Defendants actions and continue to have aayed a significant rol  

significant stake in Back page’s operations. 

Backpage iA.8.߰ s an alter ego of Ferrer, Lacey, and Larkin. 

The sal  ated in the December 29, 2014 Letter of Intent was executed in ae contempl  

series of transactions on April  

309.߰ 

22, 2015 for a total purchase price of $603 mi l  p ofaion. With the hel  

consul  ed the Corpag Group, a fiduciary and trust company based in Curacoa, Ferrer actua ltant ca l  y 

created two entities to serve as the direct buyers of Backpage domestic and foreign operations, 

respectivel  antische Bedrijven (a partnership that purchased Back page’s U.S. Operations) andy. Atl  

UGC Tech Group (a partnership that purchased Back page’s foreign operations). Both of these 

companies are owned, operated, contro l  aware-baseded, and managed by Ferrer, through five Del  
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l  iabil  River Hol  dings, Kickapoo Riverimited l  ity companies—Defendants Amstel  dings, Lupine Hol  

Investments, CF Holdings GP, and CF Acquisitions. 

310.߰ Atlantisch Bedrijven bought Back page’s domestic operations for $526 mi lion by 

purchasing the assets of Dartmoor Holdings (one of Back page’s she l  iabilimited l  ity corporation 

parents) from Defendant Vermi lion Holdings, LLC, which al  lso oaned money to Atlantische 

Bedrijven for the purchase. As a consequence, Atlantische Bedrijven as of today owns Backpage and 

Website Technol  e ofBackpage’s foreign operations, the partiesogies, among other entities. For the sal  

executed a simil  ving sl  y different corporate entities on the buyer’sar series of transactions, invol  ightl  

side, for a purchase price of approximatel  ion. For the purposes of these transactions, they $77 mi l  

buyer and borrower was UGC Tech Group, whose sole general partner was CF Holdings, GP a 

Del  imited l  ity corporation owned and operated by Ferrer, the managing member.aware-based l  iabil  

According to a tax partner at a consul311.߰ ting firm engaged on Backpage-related matters, 

this unusual structure—invol  tipl ayers ofholving mul  e l  ding companies, both domestic and foreign— 

provide no tax benefit to The Backpage Defendants. In fact, a l profits within the corporate structure 

fl  River holow up to the U.S. based Amstel  dings (ofwhich Ferrer is the only member) for tax purposes 

and a l Dutch entities are ignored. Brunst confirmed in an email to the consulting firm, obtained by 

the United States Subcommittee investigating The Backpage Defendants’ long history of human 

trafficking, that Atlantisch Bedrijven is subject to United State tax on its earnings and serves as nothing 

more than a “pass through” entity owned by Ferrer, a United States citizen. 

ALLEGATIONS REGARDING SIESTA INN 

B.1.߰ 

B.߰ 

Human traffi  ng and the sexual exploi  on of mi  s a rampant, well-cki  tati  nors i  
known problem i  ndustryn the hotel i  . 

312.߰ According to the Pol  y reported venues for sexaris Project, one of the most commonl  

trafficking to the National Human Trafficking Hotl  s s. ong beenine is hotel and motel It has l  

recognized that exploiters and traffickers use hotel and motel rooms when setting up “dates” between 
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survivors ofsex trafficking and those individual  ong capitals purchasing sex. Traffickers have l  ized on 

the hotel industry’s refusal  icies, train staffon what to lto adopt companywide anti-trafficking pol  ook 

for and how to respond, establish a safe and secure reporting mechanism, as we l as the seclusion and 

privacy of hotel rooms. As aptl  ication by Corne ly stated in a publ  University on the issue, “the 

hospital  y involity industry is undoubtedl  ved in the sex trafficking industry...and therefore have an 

inherent responsibil  iabl  ing to do so.” According to a 2012ity to deter the crime and can be l  e for fail  

BEST study, 63% oftrafficking incidents happen in hotel  uxury to economy, with thes, ranging from l  

majority of survivors being children. The ease of access and anonymity of hotels coupled with the 

internet websites l  ed to an expl  d sexualike Backpage has l  osion in chil  exploitation nationwide and 

particul y in Houston.arl  

313.߰ In response to this horrific trend in the hotel industry, several industry leaders and 

municipal  uding the Balities, incl  timore and Connecticut, now require mandatory training on how to 

recognize and respond to the signs of human trafficking and the sexual exploitation of minors. In 

spotting signs of human trafficking and the sexual exploitation ofminors, such as paying for a room 

with cash or a pre-paid credit card, another guest l  ong periods oftime,ingering outside the room for l  

several guests coming and going from the hotel without checking into a room, and minor children 

paying for rooms, a responsibl  

trafficking and the sexual exploitation ofminors from occurring on their premise. 

e hotel is able to train staff that can mitigate and prevent human 

314.߰ This sentiment is reaffirmed by the United States Department ofHomeland Security’s 

Blue Campaign to end human trafficking. In a recent Bl  etin, the Department ofue Campaign bu l  

Homel  ines that traffickers have l  industry as a hotbed for humanand Security outl  ong used the hotel  

trafficking and has recommended pol  p preventicies and procedures that the industry can take to hel  

human trafficking and the sexual exploitation ofminors. 
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B.2. □ Jane Doe was repeatedly exploited at the Siesta Inn. 

315. □ During 2018, Jane Doe was repeatedly exploited at the Siesta Inn by her trafficker. 

316. □ Jane Doe would be instructed by her trafficker to meet child molesters at their hotel. 

317. □ Siesta Inn refused to take any steps to alert the authorities, properly *rvene in the 

situation, or take reasonable security steps to improve awareness ofsex trafficking~or prevent the 

1 .. f. h. (Usexua1exp 01tat1on o m1nors at t eir property. ~ 

◊ ~ 
318. □ And yet, trafficking signs are clearly, and publicly flaunte~Siesta Inn's Facebook 

page: if 
<fg) 

~ REVIEWSAbout 

~ 
Tell peo~at you think 

~ 
~ No reviews. Be the first to review this! 

0 

.- ~ 
tSlestalnn 

Address 1615 Wayside Or 
Houston. Texas 77011 

"'"'° aquelina Maravilla is at Siesta Inn. 
ly 4, 2016 • Houston • 0 

Phone (713) 921-0895 ~ fireworks popping outside and inside of me too .... jajaja 
Website 

Status 
http://www.siestainn.com/ 

Always open ~o 
£ 4visits 0 

Photos ~~ > 
(0©) 

~ 
◊~ 
~~ 

©> 
n 6Com • Ch 

319. □ Neither Siesta Inn nor Facebook took any steps to stop trafficking that was being 

publicly advertised on Facebook's product at the Siesta Inn. This directly resulted in Jane Doe's 

continued sexual exploitation and sexual assault. 
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320.߰ Upon information and belief, this was done to maximize profits by: 

a.߰ Reducing the costoftraining employees and managers ofhow to spot the signs 
of human trafficking and the sexual exploitation of minors and what steps to 
take; 

b.߰ Not refusing room rental  vacant rooms, even if those rentals in order to fi l  s 
were to minors who were being expl  uding Janeoited by human traffickers, incl  
Doe; 

Lowering security costs by not having proper security measures, including ac.߰ 

CLEET certified security guard to help prevent human trafficking at the hotel  
location; and 

d.߰ Cutting down on the cost of empl  awyers to properloying l  y respond to law 
enforcement subpoenas requesting security footage and other information to 
assist in the prosecution ofhuman traffickers. 

CAUSES OF ACTION AGAINST FACEBOOK 

FIRST CAUSE OF ACTION—VIOLATION OF CPRC § 98.002 

egation. 

A. 

Jane Doe incorporates each foregoing a l  

Each ofFacebook’s negl  

321.߰ 

322.߰ igent acts and omissions, singul y or co l  y, constitutedarl  ectivel  

negl  y viol  Practice and Remedies Code § 98.002.igence and proximatel  ate Texas Civil  

323.߰ Facebook had a duty not to knowingl  udingy benefit from trafficking of persons, incl  

Jane Doe. 

324.߰ Facebook breached this duty by knowingl  itating the sex trafficking ofJane Doe,y facil  

Increasing 

including by: 

announcements 
a.߰ 

recruiting methods used by sex traffickers on Instagram; 

profits by not using advertising space for publ  serviceic 
regarding the dangers of entrapment, grooming, and 

b.߰ Increasing profit margins due to l  ementingower operations cost of not impl  
mandatory public service announcements for those who sign up for Instagram 
regarding the dangers ofentrapment and grooming used by sex traffickers on 
Instagram; 

c.߰ Increasing profit margins due to lower operations cost by not having to hire 
human trafficking experts to coordinate Instagram’s awareness campaign 
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regarding the dangers ofentrapment and grooming used by sex traffickers on 
Instagram; 

d.߰ Raising advertising fees by extending its “user base” to include sex traffickers 
by not engaging in a public service awareness campaign regarding the dangers 
ofentrapment and grooming used by sex traffickers on Instagram; 

safeguards requiring verification of the identity ofa l user’s on Instagram; 
Increasing profit margins due to l  ementingower operation cost by not imple.߰ 

f.߰ Increasing profit margins as a result of continued customer loyalty and 
therefore increased “user” numbers used to extract higher advertiser fees by 
creating a breeding ground for sex traffickers to stalk and entrap survivors. 

325.߰ Facebook has received financial  t of these acts and omissions bybenefits as a resul  

continuing to turn a blind eye to human trafficking and the sexual expl  asoitation of minors 

Jane Doe mother’s reporting of Jane Doe’sdemonstrated by Facebook’s ca l  disregard toous 

expl  to take action.oitation through Instagram—and Facebook’s refusal  

326.߰ Each ofFacebook’s negligent acts and omissions, singul y or co l  y, constitutedarl  ectivel  

viol  Practice and Remedies Code § 98.002.ations ofTexas Civil  

SECOND CAUSE OF ACTION—NEGLIGENCEB.߰ 

327.߰ Jane Doe incorporates each foregoing a legation. 

As a user on its website, Facebook owed a duty to Jane Doe to warn her ofthe known 

dangers ofgrooming and recruitment on Facebook by sex traffickers. 

328.߰ 

The danger sex traffickers posed to users such as Jane Doe was known to Facebook. 

Facebookfail  

329.߰ 

330.߰ 

non-excl  ars:usive particul  

ed to exercise this dutyandwas negl  owing,igent in one or more ofthe fo l  

a.߰ Failure to warn ofthe dangers ofgrooming; 

b.߰ Failure to warn ofthe dangers ofrecruitment; 

c.߰ Failure to implement awareness campaigns or safeguards to ensure that users, 
including minors, were aware ofsex traffickers using its website; 
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d.߰ Failure to implement any other meaningful procedure to ensure its users were 
adequately warned ofthe dangers posed by sex traffickers; 

e.߰ Failure to verify the identity and/or age ofusers’; 

f.߰ ure to impl  ts from contacting minorsFail  ement any safeguards to prevent adul  
on Facebook; 

Fail  t user;ure to report suspicious messages between a minor and an adulg.߰ 

h.߰ Fail  inked to those ofadulure to require accounts for minors to be l  ts; 

i.߰ Fail  s from having accounts on Facebook;ing to deprive known criminal  

j.߰ Fail  y prudent person woulure to exercise ordinary care as a reasonabl  d have 
done under the same or similar circumstances. 

331.߰ Facebook’s fail  ish selure to publ  f-produced warnings about the occurrence of sex 

trafficking by its users directl  e it has a duty to protect.y harms peopl  

332.߰ Facebook’s fail  ish selure to publ  f-produced warnings about the signs, indicia, flags, or 

key phrases used in its users’ sex trafficking trade directly harms children it has a duty to protect. 

333.߰ Facebook’s duty could have been satisfied through warnings posted on users’ feeds, e-

mails to accounts run by users under the age of 18, and/or through informing authorities of what it 

knew about red-flag activities and messages between users. 

Each ofFacebook’s negl334.߰ igent acts and omissions, singul y or co l  y, constitutedarl  ectivel  

negl  y caused ligence and proximatel  egal injuries to Jane Doe. 

THIRD CAUSE OF ACTION—NEGLIGENT UNDERTAKING 

335.߰ 

C.߰ 

Jane Doe incorporates each foregoing a legation. 

336.߰ Facebook undertook to warn users about and to screen for i l  conduct on itsegal  

platforms because it knew or should have known such actions were necessary to protect Jane Doe 

and other vul  e users.nerabl  
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337.߰ Among other acts, Facebook fail  e care in warning Jane Doeed to exercise reasonabl  

about sex trafficking recruitment on its platforms, in screening and identifying sex traffickers on its 

Platforms, and in identifying and reporting Jane Doe’s Instagram friend. 

338.߰ Jane Doe relied on Facebook to warn her about sex trafficking and to identify and 

report sex traffickers. 

339.߰ Facebook’s negligent performance in warning Jane Doe and identifying sex traffickers 

increased Jane Doe’s risk ofharm. 

340.߰ Facebook’s negl  y caused Jane Does harm.igent undertaking proximatel  

FOURTH CAUSE OF ACTION—STRICT PRODUCTS LIABILITY WARNING/MARKETINGD.߰ 

DEFECTS 

341.߰ Jane Doe incorporates each foregoing a legation. 

342.߰ Facebook identifies Instagram as a product in its 10-K filings. 

Facebook founder and CEO Mark Zuckerburg refers to Facebook as a product in343.߰ 

congressional testimony. 

ator, constructor,formul344.߰ As the design, rebuilder, and producer of Instagram, 

Facebook is a manufacturer ofthe Instagram product as defined in Texas Civil Practice and Remedies 

Code 82.003(4). As a manufacturer, Facebook is responsibl  ye for the defective and unreasonabl  

characteristics in its Instagram product. 

345.߰ Instagram was marketed in a manner that renders Instagram unreasonably dangerous. 

Specifica l  dren under the age of 18, without providing adequatey, Instagram was marketed to chil  

warnings and/or instructions regarding the dangers of “grooming” and human trafficking 

Instagram. These dangerous warning and marketing defects were both the direct and producing cause 

on 

of Jane Doe’s trafficking, her sexual exploitation, and Jane Doe’s injuries and damages. 

346.߰ These defects existed at the time Jane Doe used Facebook’s Instagram product and 

were not the resul  teration by Jane Doe.t ofany al  
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347.߰ Facebook origina l  aced into the stream ofcommercey designed, manufactured, and pl  

its Instagram product. At the time Jane Doe used the Instagram product, Facebookwas in the business 

ofdesigning, manufacturing, and pl  media products, such asacing into the stream ofcommerce social  

Instagram. 

E.߰ FIFTH CAUSE OF ACTION—GROSS NEGLIGENCE 

348.߰ Jane Doe incorporates each foregoing a legation. 

349.߰ Facebook’s acts and omissions constitute gross negligence 

350.߰ Viewed objectively from the standpoint of Facebook at the time of the incident, 

Facebook’s acts and omissions involved an extreme degree of risk, considering the probability and 

magnitude ofthe potential harm to Jane Doe. 

351.߰ As a resul  ect, Jane Doe was exposed to and did sustaint of Facebook’s gross negl  

serious injury. 

352.߰ Facebook’s gross negl  y and proximateligence directl  y caused Jane Doe’s injuries. 

353.߰ Exemplary damages are warranted for Facebook’s gross negligence. 

CAUSES OF ACTION AGAINST THE BACKPAGE DEFENDANTS 

FIRST CAUSE OF ACTION—TCPRC 98A.߰ 

354.߰ Jane Doe incorporates each foregoing a legation. 

355.߰ The Backpage Defendants’ acts, omissions, and commissions, taken separately and/or 

together outl  ation of Texas Civilined above constitute a viol  Practice and Remedies Code § 98.002. 

Specifica l  

persons, including Jane Doe. 

y, The Backpage Defendants had a duty not to knowingly benefit from trafficking of 

356.߰ At a l  evant times, The Backpage Defendants breached this duty by knowinglrel  y 

participating in the facil  uding Jane Doe, by acts and omissionsitation of trafficking minors, incl  

incl  imited to:uding, but not l  
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a.߰ Accepting advertising fees from the Backpage website from human traffickers, 
including Jane Doe’s trafficker, despite actual and/or constructive knowledge 
that those advertisements were for i l  human trafficking, prostitution,egal  
and/or sexual exploitation ofminors; 

b.߰ Designing and impl  ter to automatica lementing the Strip Term from Ad Fil  y 
sanitize advertisements intended to promote human trafficking, prostitution, 
and/or the sexual exploitation of minors in an effort to maximize advertising 
revenue, customer satisfaction, and avoid law enforcement detection of i legal  

revenue, 

acts; 

maximizeDesigning and impl  in orderementing, a manualc.߰ to 
moderation system intended to sanitize posted content advertising human 
trafficking, prostitution, and/or the sexual  oitation ofminors to give thoseexpl  
ads the appearance of promoting legal escort services as opposed to i legal  

maximize 

services; 

pol  toicyd.߰ Implementing of sanitizingcorporatea revenue 
advertisements promoting human trafficking, prostitution, and/or sexual  

reporting those advertisements 
exploitation of minors instead of removing those advertisements from the 
Backpage website to the proper lawor 
enforcement officers; 

Knowingl  ementing a corporate poly impl  icy in order to maximize profit frome.߰ 

the adult section of the Backpage website that discouraged moderators and 
employees of Backpage from contacting the authorities and/or advocacy 
groups when advertisements on the Backpage website cl  y promotedearl  
human trafficking, prostitution, and/or sexual exploitation ofminors; 

Knowingl refusingy 
interna l  
from Ad Fil  

f.߰ to pu l down advertisements (after Backpage had 
y sanitized the ad either manua ly or with the use of the Strip Term 

ter) that cl  y demonstrated minors were being explearl  oited and 
trafficked for sex; and 

Knowingly refusing 
compl  

to pu l down advertisements after reports and/org.߰ 

aints that the advertisement was being used to exploit a minor. 

357.߰ The Backpage Defendants received substantial financial  t of thesebenefits as a resul  

acts and/or omissions. Moreover, the Backpage Defendants received a direct financial benefit of the 

advertising fee paid by Jane Doe’s trafficker on the Backpage website, sexua l  oiting Jane Doey expl  

while she was a minor. These acts, omissions, and/or commissions were the producing, but for, and 

proximate cause of Jane Doe’s injuries and damages. Therefore, the Backpage Defendants are in 

viol  Practice and Remedies Code § 98.002.ation ofTexas Civil  

- 61 -

MR31 8

 Document ID: 0.7.2270.6687-000003 



  

    

      


               


             


                


              


              


         


            


               


             


           


             


              


 


         


           

       


      


     

      


             


           


                  


               





l

l

l

l

l

l

MR319

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

B.߰ SECOND CAUSE OF ACTION—NEGLIGENCE 

358.߰ Jane Doe incorporates each foregoing a legation. 

359.߰ The Backpage Defendants had a duty of care to operate the Backpage website in a 

manner that did not sexua l  oit minor chil  uding Jane Doe. Moreover, the Backpagey expl  dren, incl  

Defendants had a duty of care to take reasonabl  e survivors of thee steps to protect the foreseeabl  

danger created by their acts and omissions, incl  ine marketpluding the danger created by their onl  ace 

for sex trafficking and their actions in perpetuating that marketpl  ping sex traffickers sanitizeace by hel  

ads to avoid law enforcement detection and post their ads. 

360.߰ The Backpage Defendants breached the foregoing duties because they knew, or should 

have known, that adults working as sex traffickers were using their website to post advertisements of 

minor children for sex, including such advertisements of Jane Doe. Despite this knowledge, the 

Backpage Defendants took no steps to protect those chil  

As a direct and proximate resul  

dren, including Jane Doe. 

361.߰ t of the Backpage Defendants’ wrongful acts and 

omissions, Jane Doe suffered, and continues to suffer, severe injuries and damages including, but not 

limited to: 

Past and future conscious physical pain and mental anguish;a.߰ 

probabil  
b.߰ Past and future medical expenses, incl  euding the expenses that in reasonabl  

ity wi l be incurred in the future; and 

Past and future pain and suffering.c.߰ 

THIRD CAUSE OF ACTION—GROSS NEGLIGENCEC.߰ 

362.߰ 

363.߰ 

Jane Doe incorporates each foregoing a legation. 

Jane Doe wi l show that the acts and/or omissions of the Backpage Defendants 

constitute gross negl  fuligence. The Backpage Defendants acted with wi l , wanton disregard, both 

before and at the time ofthe incidents in question, given the extreme degree ofrisk ofpotential harm 

to Jane Doe and others, ofwhich the Backpage Defendants were aware. Despite this knowledge, the 
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Backpage Defendants proceeded with the acts and omissions described above with conscious 

indifference to the rights, safety, or wel  uding Jane Doe. Accordinglfare ofothers, incl  y, JaneDoe seeks 

an award ofexemplary damages against the Backpage Defendants. 

D.߰ FOURTH CAUSE OF ACTION—AIDING AND ABETTING 

364.߰ Jane Doe incorporates each foregoing a legation. 

365.߰ By the course ofconduct, acts, and omissions a leged herein, the Backpage Defendants 

intentiona ly aided and abetted, by assisting and participating with, and by assisting or encouraging 

each other, as we l as the other Defendants, to commit the tortious result—including, but not limited 

to, violation of Texas Civil Practice & Remedies Code § 98.002, negligence, outrage, and gross 

negligence. 

366.߰ By the course ofconduct, acts, and omissions a leged herein, the Backpage Defendants 

al  y aided and abetted, by assisting and participating with and by assisting or encouragingso intentiona l  

each other, as we l as JaneDoe’s trafficker, in the commitment ofthe tortious acts between themselves 

and along with each other Defendant. 

With respect to assisting or encouraging, the Backpage Defendants’ tortious acts, when367.߰ 

viewed individua ly and separate apart from each other and the other Defendants and Jane Doe’s 

trafficker, were a breach of duty to Jane Doe and a substantial factor in causing the tortious activity 

a leged herein. 

368.߰ 

the Backpage Defendants and Jane Doe’s trafficker’s conduct constituted a tort; (b) had the intent to 

Moreover, each of the Backpage Defendants (a) had knowledge that each member of 

assist the other Backpage Defendants and Jane Doe’s trafficker in committing a tort; (c) gave the other 

Backpage Defendants and Jane Doe’s trafficker assistance or encouragement; and (d) assistance by 

the Backpage Defendants and Jane Doe trafficker’s torts were substantial factors in causing the tort. 
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369.߰ With respect to assisting and participating, Jane Doe’s trafficker’s tortious result (a) 

the Backpage Defendants provided substantial assistance to Jane Doe’s trafficker and the other 

Defendants in accompl  t; (b) the Backpage Defendants’ own conduct, separateishing the tortious resul  

from Jane Doe’s trafficker and the other Defendants’ conduct, was a breach ofduty to Jane Doe; and 

(c) the Backpage Defendants’ participation was a substantial factor in causing the tortious result. 

Jane Doe, therefore, seeks damages and remedies against each of the Backpage370.߰ 

Defendants individua l  eged herein. As aiders-and-abettors, a ly for the aiding and abetting a l  of the 

Backpage Defendants are jointl  y responsibly and severa l  e with one another for the injuries and 

damages suffered by Jane Doe. 

FIFTH CAUSE OF ACTION—CIVIL CONSPIRACY 

Jane Doe incorporates each foregoing a l  

E.߰ 

egation.371.߰ 

372.߰ Each of the Backpage Defendants entered into a civil conspiracy with the other 

earlDefendants herein. The acts of this conspiracy cl  y demonstrate that the resul  isht was to accompl  

an unl  purpose by unl  means, inclawful  awful  uding, but not limited to, promoting and assisting human 

traffickers in promoting sexual exploitation ofminors, including Jane Doe. The Backpage Defendants 

had a meeting of the minds on the object of the conspiracy and its course of action, and at least one 

ormore ofthe Backpage Defendants, as a l  east one ormore unl  , overeged herein, committed at l  awful  

acts to further the object or course ofaction ofthe conspiracy. 

373.߰ Jane Doe suffered injury and damages as a direct and proximate result ofthe wrongful  

act. The civil  

omissions a leged, were a direct, producing, and proximate cause of the injuries and damages to Jane 

conspiracy a leged herein, and the individual predicate misconduct, wrongful acts, and 

Doe. The civil conspiracy a l  predicate misconduct, wrongfuleged herein, and the individual  acts, and 

omissions a l  factor in bringing about the injury and damages to Janeeged, were moreover a substantial  

Doe. Without such civil conspiracy a l  predicate misconduct, wrongfuleged herein, and the individual  

- 64 -

MR321

 Document ID: 0.7.2270.6687-000003 



  

               


            


             


     


              


            


  


  


  


  


            

            


          

        


             

             


           

      


     


    


   


              

    


           


           

    

      





l

l

l l

l

l

l l

l

l

l

l

l

MR322

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

acts, and omissions a l  d not have occurred. Moreover, a person ofeged, the injury and damages woul  

ordinary inte l  d have foreseen that the damagesigence in the Backpage Defendants’ position woul  

a leged herein might resul  eged herein, and the individual predicatet from the civil conspiracy a l  

misconduct, wrongful acts, and omissions a leged. 

374.߰ The damages and remedies sought by Jane Doe for the civil  eged herein,conspiracy a l  

and the individual predicate misconduct, wrongful  eged, inclacts, and omissions a l  ude the fo lowing: 

a.߰ actual damages; 

b.߰ direct damages; 

c.߰ consequential damages; 

d.߰ exemplary damages; 

e.߰ that a constructive trust be placed upon proceeds, funds, property, or anything 
el  ue obtained by, or as a resulse ofval  t of, the civil conspiracy; 

f.߰ e remedy of disgorgement—that a lequitabl  profits of the Defendants from 
the misconduct be disgorged in favor ofthe Plaintiff; 

that the Court grant a receivership and appoint a receiver to inventory a l  

of the conspiracy, trace any funds, and administer a trust (constructive or 

g.߰ 

proceeds, funds, property, or anything el  ue obtained by or as a resulse ofval  t 

otherwise) for the benefit of the Plaintiff; 

reasonabl  

prejudgment and post-judgment interest; 

h.߰ e and equitable attorneys’ fees; 

court costs; and 

i.߰ 

j.߰ 

k.߰ that the Plaintiff be awarded and granted a l other and further relief to which 

As co-conspirators, the Backpage Defendants 

she may be justl  ed.y entitl  

375.߰ 

another responsible for the injuries and damages suffered by Jane Doe. 

are jointl  y with oney and severa l  

F.߰ FIFTH CAUSE OF ACTION—FRAUD 

376.߰ Jane Doe incorporates each foregoing a legation. 
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377.߰ The Backpage Defendants intentiona l  uding Janey misrepresented to Texans, incl  

Doe, the general publ  aw enforcement in Houston (1) its intent to workic, United States Senate, and l  

law enforcement in connection with the trafficking and sexual  oitation of minors, including Janeexpl  

Doe, (2) the validity of the advertisements sanitized and then posted on the Backpage website as 

advertisements for escorts—when the advertisements were rea l  oitingminors, (3) its intenty those expl  

and promise to the publ  aw enforcement, and organizations designed to combat the sexualic, l  

expl  assaul  uding Jane Doe, to act as the “sheriffoitation and sexual  t of minors, incl  ” of the internet 

and, (4) its intent to act only as a “poster” ofcontent, instead ofan active participant in manipulating 

ads through the Strip Term from Ad Filter and being a moderator to give advertisements exploiting 

minors the façade of l  ness.awful  

378.߰ The Backpage Defendants were aware that the statements made to law enforcement 

in Houston, Texans, human trafficking organizations, and the United States Senate were false and/or 

intentiona l  ose the fact that the Backpage Defendants were actively omitted to discl  y engaging in 

conduct to façade advertisements exploitingminors, including Jane Doe, as advertisements for escorts. 

These representations include, but are not limited to, (a) the Backpage Defendants are merely “host” 

of third party content—not active participants in concealing the sexual exploitation of minors, 

including Jane Doe, (b) the Backpage Defendants intended to work with l  udingaw enforcement, incl  

the Houston police department and Harris County Sheriff’s Office, to stop the sexual exploitation of 

minors, and (c) the Backpage Defendants did not intend to use the Backpage website as a marketplace 

to profit from the sexual expl  assaul  uding Jane Doe. Further andoitation and sexual  t of minors, incl  

in the al  esslternative, the Backpage Defendants made the misrepresentations and omissions reckl  y, 

without any knowledge ofthe truth. 

379.߰ Law Enforcement in Harris County and Houston reasonabl  ied upon the Backpagey rel  

Defendants’ representations to their detriment and therefore were prevented from identifying Jane 
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Doe, and other minors, on the Backpage website as a minor being exploited for sex by her trafficker. 

Jane Doe has suffered severe damages and injuries as a result ofthe Backpage Defendants’ fraud upon 

the publ  aw enforcement.ic and l  

380.߰ The Backpage Defendants’ actions a leged herein, by and through the course ofaction, 

conduct, acts, and omissions a leged, were a direct, producing, and proximate cause of injury and 

damages to Jane Doe. Such breach was a substantial factor in bringing about injury and damages that 

woul  igence would not have occurred. Moreover, a person of ordinary inte l  d have foreseen that the 

injury and damages a l  t from the tortious interference a leged herein might resul  eged herein. Damages 

and remedies sought by Pl  ude the fo laintifffor fraud committed by the trust incl  owing: 

a.߰ actual damages; 

b.߰ direct damages; 

c.߰ incidental and consequential damages; 

d.߰ 

e.߰ 

unjust enrichment damages; 

that a constructive trust be imposed on the Backpage Defendants and that the 
Court sequester hold any benefits or money wrongfu ly received by the 
Defendant for the benefit of the Plaintiff. Moreover, Plaintiff prays that any 
and a l money the Backpage Defendants received in furtherance of this fraud 

in a constructive trust; 
be traced, and that a l i l  aced-gotten gains by the Backpage Defendants be pl  

mental  

reasonabl  

f.߰ anguish and emotional distress damages; 

g.߰ e and necessary attorneys’ fees that are equitable and just; 

prejudgment and post-judgment interest;h.߰ 

i.߰ 

j.߰ 

court costs; and 

that Plaintiff be awarded and granted a l other and further relief to which she 
may be justl  ed.y entitl  

CAUSES OF ACTION AGAINST SIESTA INN 

A.߰ FIRST CAUSE OF ACTION—TCPRC § 98.002 

381.߰ Jane Doe incorporates each foregoing a legation. 
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382.߰ Siesta Inn’s acts, omissions, and commissions, taken separately and/or together, 

outl  ation ofTexas Civil  y,ined above constitute a viol  Practice and Remedies Code § 98.002. Specifica l  

Siesta Inn had a duty not to knowingl  uding Jane Doe. At a ly benefit from trafficking ofpersons, incl  

rel  y participating in the facilevant times, Siesta Inn breached this dutybyknowingl  itation oftrafficking 

minors, incl  uding, but not luding Jane Doe, by acts and omissions, incl  imited to: 

Profit from renting rooms to those l  y explooking to sexua l  oit Jane Doe anda.߰ 

costs 

other minors; 

operationb.߰ Increased profit margins due to lower by refusing to 

exploitation ofminors; 
impl  oyees and managers regardingement proper training of Siesta Inn empl  
the signs ofhuman trafficking and the sexual  

Increased profit margins due to lower operation costs by refusing to insta lc.߰ 

proper security devices in the Siesta Inn’s lobby, ha l  ots thatways, and parking l  
would help (a) deter human trafficking and the sexual exploitation of minors 
and (b) be used identify potential human trafficking and the sexualto 
expl  ert the proper authorities and/or intervene in anoitation ofminors and al  
appropriate way; 

d.߰ Increased profit margins due to lower operation costs by refusing to insta l  
adequate lighting and security cameras to monitor ingress and egress ofhuman 
traffickers and suspicious mal  ooking to sexua l  oit minors on thees l  y expl  
Siesta Inn’s property; 

Increased profit margins due to lower operation costs by refusing to hiree.߰ 

exploitation ofminors; 
qual  d activelified security officers who woul  y combat human trafficking and 

profit margins 

the sexual  

Increasedf.߰ due to ower costs by refusingl  operation to 
impl  
minors at the Siesta Inn properties; 

ement proper security measures to prevent the sexual exploitation of 

g.߰ Increased profit margins as a resul  oyal  dt of continued customer l  ty by chil  
mol  y expl  uding Janeesters and johns who sought to sexua l  oit minors, incl  
Doe, due to Siesta Inn’s lack of measures against the sexual exploitation of 
minors andhuman trafficking. This customer loyalty l  coholead to continued al  , 
food, and room sales; 

h.߰ Benefit ofavoiding l  s and spending the time to addressaw enforcement official  
and properl  ve human trafficking and the sexual  oitation ofminors ony sol  expl  
Siesta Inn’s premises. This prevented Siesta Inn from having to spend time 
and money fi ling out a l proper and necessary law enforcement reports and 
information, as we l as responding to proper and necessary subpoena requests; 
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i.߰ Benefit by avoiding crimina liability by corporations and/or employees who 
failed to report child abuse—which is a violation ofthe Texas Penal Code; 

j.߰ Increased profit margins as a result of presenting a more “marketable brand” 
to child molesters and johns looking to exploit minors by being known as 
hotels with “underage girls”—which in turn l  coholeads to higher al  , food, and 
room sal  d moles when these chil  esters and johns visit Siesta Inn properties; 
and 

k.߰ Increased profit margins by knowingly catering to the needs ofa criminal sub-

exploitation of minors 

cul  ooking for l  not activelture that is l  ocations that wi l  y enforce laws against 
human trafficking and the sexual exploitation ofminors or take active security 
measures to prevent human trafficking and the sexual  
on their property. 

383.߰ Siesta Inn has received financial  t of these acts and/or omissions bybenefits as a resul  

continuing to turn a blind eye to human trafficking and the sexual exploitation of minors to keep 

security and operating costs l  e maintaining the l  ty to the segment of their customer baseow whil  oyal  

that seek to expl  uding Jane Doe. Moreover, Siesta Inn directloit minors, incl  y benefited from the 

sexual exploitation and trafficking of Jane Doe on numerous occasions by receiving payment for 

rooms Jane Doe was caused by any means to rent at Siesta Inn’s property. These acts, omissions, 

and/or commissions a l  eadingwere the producing, but for, and proximate cause ofJaneeged in this pl  

Doe’s injuries and damages. Therefore, Siesta Inn is in viol  Practice and Remediesation ofTexas Civil  

Code § 98.002. 

SECOND CAUSE OF ACTION—NEGLIGENCEB.߰ 

384.߰ Jane Doe incorporates each foregoing a legation. 

385.߰ 

endanger minor chil  

Siesta Inn had a duty of care to operate each of their hotels in a manner that did not 

reasonabl  

dren, including Jane Doe. Moreover, Siesta Inn had a duty of care to take 

e steps to protect the foreseeable survivors ofthe danger created by their acts and omissions, 

including the danger created by Siesta Inn ofhuman trafficking and sexual exploitation ofminors due 

to Siesta Inn’s fostering an environment that encouraged this behavior. 
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386.߰ Siesta Inn breached the foregoing duties because they knew, or should have known, 

that adul  uding Jane Doe, to bets working as sex traffickers were causing by any means minors, incl  

sexua l  oited and trafficked at Siesta Inn’s property on a repeated basis. Despite this knowly expl  edge, 

Siesta Inn accepted the unspoken financial benefit mentioned above by a lowing human trafficking 

and the sexual expl  s and fail  e steps tooitation of minors to occur at their hotel  ed to take reasonabl  

protect chil  oited, incldren being trafficked or expl  uding Jane Doe. 

387.߰ As a direct and proximate resul  acts and omissions, Jane Doet ofSiesta Inn’s wrongful  

suffered, and continues to suffer, severe injuries and damages, including, but not limited to: 

a.߰ Past and future conscious physical  

b.߰ Past and future medical  uding the expenses that in reasonablexpenses, incl  

pain and mental anguish; 

e 
probabil  be incurred in the future; andity wi l  

Past and future pain and suffering. 

THIRD CAUSE OF ACTION—COMMON LAW AIDING AND ABETTING 

c.߰ 

C.߰ 

388.߰ Jane Doe incorporates each foregoing a legation. 

389.߰ By the course of conduct, acts, and omissions a l  yeged herein, Siesta Inn intentiona l  

aided and abetted, by assisting and participating with, and by assisting or encouraging each other, as 

we l as the other Defendants, to commit the tortious resul  uding, but not l  ationt—incl  imited to, viol  

of conduct, acts, and omissions 

ofTexas Civil Practice & Remedies Code § 98.002, negl  igence.igence, outrage, and gross negl  

courseBy the390.߰ a l  soeged herein, Siesta Inn al  

intentiona ly aided and abetted by assisting and participating with and by assisting or encouraging each 

other, as we l  

each other Defendant. 

as Jane Doe’s trafficker, in the commitment ofthe tortious acts between themselves and 

391.߰ With respect to assisting or encouraging, the tortious acts ofSiesta Inn, when viewed 

individua ly and separate apart from each other and the other Defendants, and Jane Doe’s trafficker 
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were a breach of duty to Jane Doe and a substantial factor in causing the tortious activity a leged 

herein. 

392.߰ edge that the actions of Jane Doe’s trafficker andMoreover, Siesta Inn (a) had knowl  

the johns who sexua l  ted Jane Doe at Siesta Inn’s properties constituted a crime and a tort, (b)y assaul  

had the intent to assist the other Defendants and Jane Doe’s trafficker in committing a tort by a lowing 

y creating an atmospheresuch conduct to go unchecked at Siesta Inn’s properties and intentiona l  

conducive to sexual assaul  explt and sexual  oitation of Jane Doe and other minors, (c) gave the other 

Defendants and Jane Doe’s trafficker assistance or encouragement, and (d) the assistance by Siesta 

Inn of Jane Doe trafficker’s torts, as we l as the other Defendants, was a substantial factor in causing 

the tort. 

393.߰ With respect to assisting and participating, Jane Doe’s trafficker’s, as we l as the other 

Defendants’, tortious result (a) Siesta Inn provided substantial assistance to Jane Doe’s trafficker and 

the other Defendants in accompl  t, (b) Siesta Inn’s own conduct, separate fromishing the tortious resul  

Jane Doe’s trafficker and the other Defendants’ conduct, was a breach of duty to Jane Doe, and (c) 

Siesta Inn’s participation was a substantial factor in causing the tortious result. 

Jane Doe, therefore, seeks damages and remedies against Siesta Inn for the aiding and394.߰ 

abetting a leged herein. As aiders-and-abettors, Siesta Inn is jointly and severa l  e with a ly responsibl  

other Defendants for the injuries and damages suffered by Jane Doe. 

JOINT & SEVERAL LIABILITY 

395.߰ Each Defendant’s conduct viol  Practice & Remedies Code § 98.005.ated Texas Civil  

Therefore, each Defendant is jointl  y l  e for the entire amount ofdamages awarded byy and severa l iabl  

a jury in this case against any other Defendant under Texas Civil Practice & Remedies Code § 98.005. 
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STATEMENT OF DAMAGES 

396.߰ Jane Doe trusts the Court to evaluate the evidence and to properly assess the damages 

sustained. 

397.߰ Texas Rul  Procedure 47(c) requires JaneDoe to set forth the l  ofdamagese ofCivil  evel  

sought. In compliance with this Rule, and onl  iance with this Ruly in compl  e, Jane Doe states she 

expects to seek monetary reliefof$1,000,000 or more for the damages asserted. 

Jane Doe reserves the right to increase or decrease the amount she seeks based on398.߰ 

additional discovery, evidence presented at trial, and/or the verdict ofthe Court. 

JURY DEMAND 

399.߰ Jane Doe demands a trial by jury. 

PRAYER 

Wherefore, Jane Doe respectfu ly requests judgment against Defendants for actual damages 

in excess oftheminimum jurisdictiona limits ofthis Court, pre- and post-judgment interest as a lowed 

by law, costs of suit, attorney fees, and a l other rel  aw or in equity, to which she may be justlief, at l  y 

entitled. 

Respectfu ly submitted, 

ANNIE MCADAMS, PC 

By: /s/ Annie McAdams 
Annie McAdams 
Texas Bar No. 24051014 
Matthew S. Parmet 
Texas Bar No. 24069719 
1150 Bissonnet 
Houston, Texas 77005 
phone 713 785 6262 
fax 866 713 6141 
annie@mcadamspc.com 
matt@mcadamspc.com 
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THE GALLAGHER LAW FIRM 

Michael T. Gallagher 
Texas Bar No. 07586000 
Pamela McLemore 
Texas Bar No. 24099711 
Boyd Smith 
Texas Bar No. 18638400 
2905 Sackett Street 
Houston, Texas 77098 
Phone 713 222 8080 
Fax 713 222 0066 
mike@gl aw.comd-l  
pamm@gl aw.comd-l  

SICO HOELSCHER HARRIS LLP 

Texas Bar No. 24049273 
Davi  sd E. Harri  

Louie J. Cook 
Texas Bar No. 24101191 
Jeffrey H. Richter 
Texas Bar No. 24061614 
802 N. Carancahua, Ste. 900 
Corpus Christi, Texas 98401 
phone 361 653 3300 

361 653 3333fax 

l  of

dharris@shhlM aw.com 
cook@shhlaw.com 
jrichter@shhlaw.com 

Attorneys for Jane Doe 

CERTIFICATE OF SERVICE 

I certify that on the 26th of April, 2019, a true and correct copy of the foregoing instrument 
was served on opposing parties who have appeared herein. 

/s/ DavidE. Harris 
DAVID E. HARRIS 
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3/27/2019 6:17 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 32300144 
By: Anais Aguirre 

Filed: 3/27/2019 6:17 PM 

CAUSE NO. 2018-82214 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 

Pl  §aintiff, 
§ 

HARRIS COUNTY, TEXAS§vs. 
§ 

FACEBOOK, INC. d/b/a INSTAGRAM, § 
INC.; BACKPAGE.COM, LLC d/b/a § 
BACKPAGE; CARL FERRER; MICHAEL § 
LACEY; JAMES LARKIN; JOHN § 
BRUNST; and BABASAI INC., d/b/a § 
SIESTA INN § 

§ 
Defendants. § 

334th JUDICIAL DISTRICT§ 

AMENDED MOTION BY DEFENDANT FACEBOOK, INC. TO DISMISS THE FIRST AMENDED 

PETITION UNDER TEXAS RULE OF CIVIL PROCEDURE RULE 91A 

MOTION BY DEFENDANT FACEBOOK, INC. TO DISMISS THE PETITION UNDER RULE 91A 
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Subject to and without waiving its previously filed Special Appearance to Contest Personal 

Jurisdiction, Objection to Improper Venue and Motion to Dismiss for Improper Forum, and 

Answer (“Special Appearance”), Defendant Facebook, Inc. files this Amended Motion to Dismiss 

Plaintiff Jane Doe’s claim against it under Texas Rule ofCivil Procedure 91a.1 

Plaintiff Jane Doe alleges that, when she was a minor, she was a victim of rape and child 

INTRODUCTION 

Instagram andontrafficking at the hands ofassailants who allegedly posted and advertised her 

website backpage.com, an online service that has been seized by the federal government in connection 

theon 

with its widely reported use for child trafficking. Backpage.com LLC, along with several of its 

defendants in this lawsuit. Plaintiff also has sued Facebook, alleging that she 

sex 

senior officers, are was 

social media platform that Facebook 

alleges that her traffickers “used Instagram to post [her] for sale to johns” and that “dates” were 

“trafficked through Instagram,” and operates. Plaintiffa owns 

“arranged through Instagram by her traffickers.”2 

The Petition does not allege any involvement byFacebook in the acts ofviolence that Plaintiff 

allegedly suffered at the hands of these unnamed traffickers and rapists. 

the allegation that Plaintiff’s traffickers “had 

Plaintiff’s claim against 

Facebook turns entirely to her and sold her”on access 

in part “through” posts to Facebook’s Instagram platform, which allows Instagram users to post 

photos and exchange messages on their phones or other internet-connected devices. Essentially, 

Plaintiff’s claim is that Facebook failed to monitor, block, remove, orwarn about the traffickers’ posts, 

“through” which they allegedly exploited her and exposed her to 

There can be 

sexual abuse. 

no doubt that human trafficking is an abhorrent practice, as is the use ofonline 

1 Facebook has not been provided with Jane Doe’s real identity or any information suggesting that she has 
access to funds. Accordingly, Facebook is willing to waive its right, should the Court grant this motion, to 
any award of its legal fees under Texas Rule ofCivil Procedure 91a.7. 

2 The Amended Petition incorrectly alleges that Facebook does business as Instagram. Instagram is part of 
the Facebook family ofapps and operates out ofFacebook’s product division. 
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services to advertise children for sexual exploitation. Facebook employs and enforces community 

standards policies, and also uses sophisticated technology, to prevent its broadly available platform 

and messaging service from being used for this and other types ofhuman harm. 

notexting apps, there is 

third party to 

But just as with other communications services such as email or legal 

used by a 

communicate harmful content generated by that third party—here, communications geared toward 

basis for holding a carrier or platform liable on grounds that the service was 

false promises” to Plaintiffand “advertising” Plaintiffto would-be criminals. Among 

legal duty), such claims 

“provid[ing] . . . 

multiple other reasons (including a lack ofcausation legally barred byor a are 

Section 230 of the federal Communications Decency Act (“CDA”), 47 U.S.C. § 230, which broadly 

as Facebook and Instagram from liability for third party contentprotects online platforms such or 

defendant’s platform 

communications on the platform. As courts repeatedly have held, Section 230 bars claims, such as 

those alleged here, that on-line communications via a or messaging service led 

to some form of off-line harm. See GoDaddy.com, LLC 

Beaumont 2014, pet. denied) (reversing trial court’s denial of defendant’s motion to dismiss under 

v. Toups, 429 S.W.3d 752, 759 (Tex. App.— 

barred plaintiffs’ claims); Doe v. MySpace,Rule 91a and holding that Section 230  Inc., 528 F.3d 413, 418 

(5th Cir. 2 08) (affirming the trial court’s grant of dismissal on the pleadings). Because Plaintiffs’ 

claim against Facebook has no basis in law, the Court should dismiss it under Rule 91a. 

BACKGROUND 

Plaintiff Jane Doe has asserted claims against Backpage, four senior Backpage executives, the 

hotels at which she allegedly was victimized, and Facebook. 

“Amended Petition” or “FAP”) alleges only one claim against Facebook: 

Her First Amended Petition (the 

a statutory claim under 

section 98. 0  . This motion addresses2 ofthe Civil Practice and Remedies Code. FAP at ¶¶ 295–3 0  

only the claim against Facebook. 

Plaintiff alleges that in 2017, when she was 5), she14 years old (FAP ¶ 10  was “coerced and 

forced into a life of trafficking through traffickers who had access to her and sold her through social 
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media.” Id. at ¶¶ 211–212. She alleges that an adult “Instagram friend” “coerced” her and “provided 

[her] false promises of love and a better future.”3 Id. at ¶¶ 213–14. She alleges that her traffickers 

“used Instagram to post [her] for sale” and to “arrange” “dates” with “johns looking to exploit minor 

times while she waschildren.” Id. at ¶ 216. She further alleges that she “was raped stillnumerous a 

minor” “as a result ofallegedly being trafficked through Instagram.” Id. at ¶ 218. Finally, she alleges 

rescued, her mother reported her trafficking to Facebook by posting 

the “Messenger” app for Instagram’s official Facebook page. Id. at ¶ 219. 

that at some point after she was 

Plaintiff’s claim against Facebook centers upon the traffickers’ alleged use of Instagram to 

a message on 

assaulted and Facebook’s alleged failures to 

She alleges that Facebook failed to implement certain 

advertise and arrange the illicit “dates” at which she was 

prevent or “warn[] against” such use. 

“safeguard” measures, such as taking various steps to warn Instagram users about the dangers of 

human trafficking or “requiring verification” of users’ identities, and that by allegedly failing to 

implement such measures, Facebook knowingly facilitated and benefitted from her trafficking. Id 

¶ 298. Subject to its Special Appearance, Facebook has generally denied these allegations. 

. at 

Plaintiff does not allege that Facebook had any advance knowledge that the traffickers 

presented a risk to Plaintiff or any other person. Nor does she allege that Facebook had any 

involvement in the off-line harm that she claims 

STANDARD FOR DISMISSAL UNDER RULE 91A 

to have suffered. 

Under Rule 91a of the Texas Rules ofCivil Procedure, “a party may 

the grounds that it has 

move to dismiss a cause 

on 

basis in law if the allegations, taken 

ofaction basis in law or fact.” Tex. R. Civ. P. 91a.1. “A cause ofactionno 

has no as true, together with inferences reasonably drawn from 

them, do not entitle the claimant to the relief sought.” Id. Texas courts “accept as true the factual 

3 While these new allegations in the Amended Petition seem to imply that the Instagram friend sent these 
messages via the Instagram platform, the Petition nowhere expressly makes such an allegation. However, 
this uncertainty in the pleadings is not material because CDA 230 would bar Plaintiff’s claim in any case. 
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allegations in the pleadings to determine whether the cause ofaction has a basis in lawor fact.” Guzder 

v. Haynes &Boone, LLP, 0  985-CV, 201-13- 0  15 WL 3423731, at *3 (Tex. App.—Houston [1st Dist.] 

May 28, 2015, no pet.). A “cause of action has no basis in law under Rule 91a” where “the petition 

alleges … ory v. Seaton, LLC, 470  (Tex. App—facts that, if true, bar recovery.” Guil  S.W.3d 237, 240  

-Houston [1st Dist.] 2015, pet. denied). Dismissal under rule 91a is especially appropriate “when the 

the plaintiff’s claim.” Reaves v. Cityplaintiff’s own allegations, taken as true, trigger a clear legal bar to 

pet.).noofCorpusChristi, 518 S.W.3d 594, 60  17,8 (Tex. App.—Corpus Christi 20  

ARGUMENT AND AUTHORITIES 

Section 230 ofthe Communications Decency Act bars PlI. aintiff’s claim against 

true, Plaintiff’s claim is barredas 

Facebook 

Even accepting the allegations in the Amended Petition as a 

matter of law by Section 230 of the CDA. As both the Beaumont Court of Appeals and the U.S. 

Court of Appeals for the Fifth Circuit have recognized, Section 230 applies—and early dismissal is 

appropriate—where the plaintiffseeks to impose liability on an internet platform ormessaging service 

third-party content that appeared that platformonbased service and allegedly led to some formon or 

ofoff-line harm to the plaintiff. GoDaddy.com, 429 S.W.3d at 759; MySpace, 528 F.3d at 418. The Court 

should follow these precedents and dismiss Plaintiff’s claim against Facebook. 

A. Section 230 immunizes interactive service providers from claims based on 
third-party content 

provides that “[n]o providerSection 230  or user of an interactive computer service shall be 

treated as the publisher or speaker of any information provided by another information content 

provider,” and “[n]o cause ofaction may be brought and no liability may be imposed under any State 

or local law that is inconsistent with this section.” 47 U.S.C. § 230  applies(c)(1), (e)(3). Section 230  

“without regard to the nature of the content at issue,” GoDaddy.com, 429 S.W.3d at 759, and extends 

“broad immunity … to Web-based service providers for a l claims stemming from their publication 

of information created by third parties.” MySpace, 528 F.3d at 418 (emphasis added). 
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In particular, Section 230 immunizes internet social media platforms such as the one involved 

here from liability for allegedly harmful third-party communications conveyed via those services. Id. 

at 417 (Section 230 barred claims against MySpace); La’Tiejira v. Facebook, Inc., 272 F. Supp. 3d 981, 

2 0 F. Supp.995 (S.D. Tex. 2017) (Section 230 barred claims against Facebook); Fields v. Twitter, Inc., 

3d 964, 975 (N.D. Cal. 20  barred claims againstTwitter). Amongother reasons, courts16) (Section230  

duty to monitor customer posts and communications would have 

129 F.3d 327, 333 (4th Cir. 1997).4 

have recognized that imposing a a 

Here, the sole factual connection between Plaintiff’s alleged injuries and Facebook is that the 

crippling effect on v. America Onlinternet platforms. Zeran ine, Inc., 

traffickers allegedly advertised Plaintiff and arranged “dates” through posts that they created 

Instagram platform. FAP ¶¶ 213–19. It is settled law that “[a]llowing [Plaintiff] to 

on the 

third party, 

assert any cause of 

acontent created byaction against [Facebook] for publishing for refusing to removeor 

content created by a third partywould be squarely inconsistent with [S]ection 230  429.” GoDaddy.com, 

758 (emphasis added). In short, where the plaintiff’s claim depends 

“intermediar[y]” for “other parties’ potentially injurious messages,” 

S.W.3d at on the assertion that 

the online service was used as an 

Section 230 bars the claim. Zeran, 129 F.3d at 330–31. 

B. Pl  aim meets a laintiff’s cl  ofthe elements for Section 230 immunity 

Plaintiff’s claim meets all the elements of Section 230 and accordingly is barred. Dismissal 

is warranted when (1) the defendant isunder Section 230  a “provider … of an interactive computer 

4 The statute currently contains a 

132 Stat. 1254. 

limited exception, not applicable here, for certain sex-trafficking claims 
brought under specific federal statutes. On April 11, 2018, the President signed into law the Allow States 
And Victims To Fight Online Sex Trafficking Act Of 20  18,17 (“FOSTA”), Pub. L. 115-164, Apr. 11, 20  

Among other reforms, FOSTA (1) created a new federal civil cause of action against 
operators of interactive computer services who intentionally “promote or facilitate the prostitution of 
another person”, id. at § 6 (codified at 18 U.S.C. § 2421A), and (2) amended Section 230 to create a discrete 
exception for federal civil claims brought under 47 U.S.C. § 1591 and § 1595 (which together provide a 
federal civil cause ofaction against knowing and reckless participants in sex trafficking), id. at § 4 (codified 
at 47 U.S.C. § 230  plead claim under 18 U.S.C. § 2421(A),(e)(5)). In this case, Plaintiffhas chosen not to a 
or 18 U.S.C. § 1595, or any other federal statute, presumably to avoid removal. FAP ¶¶ 295–3 0. 
Accordingly, the FOSTA amendments do not apply, and the normal Section 230 analysis applies to 
Plaintiff’s claim against Facebook. 
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service”; (2) the allegedly harmful content at issue was “provided by another information content 

provider”; and (3) the claim seeks to hold the defendant liable as a “publisher or speaker” of that 

content under a state-law ., No. 0cause of action. Davis v. Motiva Enterprises, L.L.C 9-14- 0434-CV, 

20  at 15, pet. denied) (quoting Barnes v. Yahoo!,15 WL 1535694, *2 (Tex. App.—Beaumont Apr. 2, 20  

An “interactive 

Inc., 570  96, 11 0 1 (9th Cir. 2 0F.3d 10  –0  9)). Each element is met here. 

First, Facebook is a “provider … of an interactive computer service.” 

access software provider that providescomputer service” means “any information service, system, or 

or enables computer access bymultiple users to a computer server.” 47 U.S.C. § 230(f)(2). Instagram 

meets this definition because its users access its servers to share information on its platform. La’Tiejira, 

252 F. Supp. 3d 140,272 F. Supp. 3d at 993; Cohen v. Facebook, Inc., 156 n.10 (E.D.N.Y. 20  so17); see al  

“interactive computer service[e]” underanMySpace, 528 F.3d at 420–22 (“social networking” site was 

intermediary for third party communications. See 

Section 230  also fully applies to internet services, such as email messaging services,). Section 230  

anserves aswhere the interactive computer service 

genera ly Zeran, 129 F.3d at 331 (immunity covers “any cause of action that would make service 

providers liable for information originating with a third-party user of the service”); MySpace, 528 F.3d 

at 420–22 (“interactive computer service” includes social networking site on which “any … user can 

user 

at 975 (“private nature” ofmessaging app does not 

any other through internal email and/or instant messaging”); Fields, 2 0 F. Supp. 3dcontact … 

remove claim from Section 230(c)(1) immunity); 

Beyond Sys., Inc. v. Keynetics, Inc., 422 F. Supp. 2d 523, 536 (D. Md. 2 0  barred claims6) (Section 230  

web company’s transmission of“allegedly offensive e-mails”). Plaintiffdoes 

she had any contact with Facebook other than through Instagram’s interactive computer service. 

based not allege thaton 

Second, the allegedly harmful content—consisting entirely of content allegedly posted on 

Instagram by the traffickers—was “provided by another information content provider.” An 

“information content provider” is a person or entity “that is responsible, in whole or in part, for the 
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creation or development of information provided through the Internet or any other interactive 

computer service.” 47 U.S.C. § 230  The term “development” “refer[s] not merely to(f)(3). 

augmenting the content generally, but to materially contributing to its alleged unlawfulness.” Fair 

issue here consisted 

Hous. CouncilofSan Fernando Va l v. Roommates.com, LLC,ey 521 F.3d 1157, 1167–68 (9th Cir. 2 08). 

Accepting Plaintiff’s allegations as true, the allegedly harmful content at 

of posts that the traffickers created and posted via Instagram’s online platform. FAP ¶¶ 214–19. 

developed any of the traffickers’ 

posts or altered or contributed to those posts in any way, let alone in a way that “materially 

Plaintiff does not (and could not) allege that Facebook created or 

521 F.3d 1127–68.[their] alleged unlawfulness.” See Roommates.com, 

a “for-profit” socialmedia platformdoes not change the applicability 

contribut[ed] to 

The fact thatFacebook is 

“for-profit exceptionof Section 230 because there is no to § 230’s broad grant of immunity.” M.A. 

ex rel. P.K. v. Vil  dings, LLC, 80age Voice Media Hol  9 F. Supp. 2d 1041, 1050 (E.D. Mo. 2011); accord 

Roommates.com, 521 F.3d at 1161, 1174–75 (website’s receipt of revenue from “advertisers and 

subscribers” did not affect immunity).5 

of“neutral tools”—such as those that filter or arrange third-party content— 

equate with “creat[ing]” or “develop[ing]” information posted by third parties. Roommates.com, 521 

Nor does the use 

F.3d at ano v. Metrospl1171–72; Caraf ash.com, Inc., 339 F.3d 1119, 1124 (9th Cir. 2 03). In this regard, 

the allegations about Facebook starkly contrast with the allegations against the Backpage defendants, 

alleged to have actively curated, “manipulat[ed],” and “systematically edit[ed]” advertisementswho are 

for child prostitutes posted on the Backpage.com site “to sanitize the content of innumerable 

5 The petition points to Facebook’s advertising practices and profit motive, ostensibly to suggest that 
Facebook was somehow complicit in “developing” the content that appears on its platform. See, e.g., FAP 
¶¶ 1, 188–89, 298–299. Not only is this allegation far-fetched and unsupported—it is difficult to see how 
Facebook, a free service that makes money through advertising, would benefit from allowing its site to be 
used as a vehicle for child trafficking—but it does not support the conclusion that Facebook created or 
developed any of the harmful communications at issue here. 
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advertisements for illegal transactions.” See FAP ¶¶ 237–276, 324–25. See genera ly Roommates.com, 521 

F.3d at 1167–68 (defendant website “developed” illegal content and thus was not immune under 

Section 230 where the defendant “materially contribut[ed] to [the content’s] alleged unlawfulness”). 

designed to facilitate criminal 

dispute that Instagram is broadly available for public posting and 

In addition, in contrast to the allegations that the backpage.com site was 

activity, Plaintiff does not user-to-

that the overwhelmingmajority ofcontent on Instagramcommunications by Instagram users,user or 

“publisher or 

is uncontroversial. 

Third, Plaintiff’s claim seeks to hold Facebook liable as a 

party content. Although the Amended Petition alleges hundreds of new “jurisdictional facts” about 

speaker” of third-

Facebook, the factual allegations about Facebook’s alleged connection to this case are essentially 

unchanged. Facebook’s only alleged connection to Plaintiff’s injuries is the allegation that the 

advertise and arrange “dates” with johns.6 

that Plaintiff asserts led to harm against her all involve communications by the traffickers, not 

traffickers used Instagram to FAP ¶¶ 213–18. These facts 

content created by Facebook. Essentially, Plaintiff’s claim seeks 

for its alleged failure to monitor, block, or remove 

to hold Facebook liablemessages or 

the posts “through” which her traffickers exploited 

sexual abuse.her and exposed her to 

, Facebook cannot be liable on that basis,Under Section 230  

the claims are pled. Because all of Plaintiff’s claims against Facebook “stem from [Facebook’s] 

no matter underwhat legal theory 

publication of the contested content” and “its failure to 

any 

remove the content,” allowing Plaintiff “to 

of action” against Facebook “would be squarely inconsistent with section 230.” Seecause 

GoDaddy.com, 

assert 

429 S.W.3d at 758; see also MySpace, 528 F.3d at 420 (“Section 230 specifically proscribes 

6 TheAmendedPetition adds newallegations that “[t]he Instagram friendwho coerced JaneDoe” “provided 
[her] false promises of love and a better future,” but it does not state whether “the Instagram friend” sent 
these messages to Plaintiffvia Instagram, or if/how these “false promises” are related to her injuries. FAP 
¶¶ 213–14 However, this ambiguity in the pleadings is immaterial because, as explained in this motion, 
Section 230 applies with equal force to such messages, SeeMySpace, 528 F.3d at 417–18; Zeran, 129 F.3d at 
330–33. 
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liability in such circumstances” where a plaintiff “attempts to hold [a provider of an interactive 

computer service] liable for decisions relating to the monitoring, screening, and deletion of content 

from its network—actions quintessentially related to apublisher’s role.” (citations omitted));RocaLabs, 

nor 

Inc. v. Consumer Opinion Corp., 140 F. Supp. 3d 1311, 1324 (M.D. Fla. 2015) (liability based on “the 

There is not, 

there be, any allegation that Facebook had any advance knowledge of, or any involvement in, the 

effect of third parties’ posts would run afoul of Section 230 of the CDA”). could 

ofthird parties who published content oftheir 

alleged off-line physical violence against Plaintiff. Indeed, a lofthe alleged acts uponwhich Plaintiff’s 

claim against Facebookmight be premised are the acts 

neutral social media platform. Because Plaintiffs’ theory of causation necessarily 

depends on Instagram’s alleged role as the forum where the traffickers published their content or 

creation to aown 

Facebook’s failure to monitor or remove content posted by such third parties, CDA 230 precludes 

are 

Plaintiff’s claim. See, e.g., Igbonwa v. Facebook, Inc., 3:18-cv-20  18 WL 49027, 20  7632, at *6 (N.D. Cal. 

only claims that 

the publication or removal or content but also claims where causation depends on the content itself.”); 

Oct. 9, 20  “covers not18) (CDA 230  based on conduct that is directly related to 

282 F. Supp. 3d 1150, 

establish causation,’” CDA 230 bars their claims (quoting Cohen, 

Gonzal  e, Inc.,ezv. Googl  1165 (N.D. Cal. 2017) (where “Plaintiffs ‘rely on content 

252 F. Supp. 3d at 157)).to 

In particular, Plaintiff cannot plead around Section 230 by recasting her claim in “failure to 

to 

warn” or “failure to safeguard” terminology. FAP ¶¶ 189–90 Courts have consistently unmasked. 

and rejected such attempts 

placed on the claim but “whether the cause of action inherently requires the court to treat the 

evade Section 230  is not the “label[]”. “What matters” for Section 230  

defendant as the ‘publisher or speaker’ ofcontent provided by another.” Barnes, 570 F.3d at 110  3.1–0  

If “the duty” allegedly violated “derives from the defendant’s status or conduct as a ‘publisher or 

speaker,’” that ends the analysis, and Section 230 “precludes liability.” Id at 110  soGoDaddy.com,. 2; see al  

429 S.W.3d at 759 (plaintiffs may not “circumvent [Section 230  as law] by couching their claims state 
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intentional torts”); MySpace, 528 F.3d at 419–20 (liability for failing to screen potential users was no 

different from liability for publishingusers’ content). Here, Plaintiffasserts, atmost, a failure to police 

content and/or users on its site—but that precise claim has consistently been held as attempting to 

hold the defendant liable as . at 420  ds,the “publisher” for purposes of the CDA. See id -21; Fiel 2 0 F. 

Supp. 3d at 975. 

For example, in MySpace the Fifth Circuit held that Section 230 bars “failure to safeguard” and 

“failure to warn” claims. The plaintiffalleged thatMySpace “failed to implement basic safetymeasures 

to prevent sexual predators from communicating with minors on its Web site,” but the Court held 

these allegations were “merely another way of claiming that MySpace was liable for publishing the 

communications,” and that these allegations “sp[oke] to MySpace’s role 

party-generated content.” 528 F.3d at 416–17, 420–21. The plaintiffs’ claims 

as a publisher ofonline third-

were therefore “barred 

by the CDA, notwithstanding [the plaintiffs’] assertion that they only s[ought] to 

that would have prevented Julie Doe from communicating with 

hold MySpace liable 

for its failure to implement measures 

[the sexual predator].” Id. ; see alat 420  soHerrick v. Grindr, LLC, 306 F. Supp. 3d 579, 591–92 (S.D.N.Y. 

20  dv. LG El18); McDonal  ectronicsUSA, Inc., 219 F. Supp. 3d 533, 539–40 (D. Md. 2016). 

The approach in MySpace is consistent with how courts around the country have applied the 

CDA. For example, courts have dismissed under Section 230 claims alleging that individuals or groups 

used Facebook, Twitter, and Google 

terrorist attacks 

to communicate harmful messages that allegedly led to off-line 

harm such other violent acts. See, e.g., Pennie v. Twitter, Inc., 281 F. Supp. 3d 874,as or 

888–92 (N.D. Cal. 20  

led to Dallas police shootings); Cohen, 252 F. Supp. 3d at 157–58 (same for terrorist attacks); accord 

17) (applying Section 230 to dismiss claims alleging that use ofonline platforms 

Force v. Facebook, Inc., 30  18), appeal4 F. Supp. 3d 315, 319–25 (E.D.N.Y. 20  docketed, No. 18-397 (2d 

Cir. Feb. 9, 2018); Klayman v. Zuckerberg, (D.C. Cir. 20  ez,753 F.3d 1354, 1360  14); Gonzal 282 F. Supp. 

3d at 1153–56; Fiel  16), a fd on otherds v. Twitter, Inc., 217 F. Supp. 3d 1116, 1128–29 (N.D. Cal. 20  ’ 

AMENDED MOTION BY DEFENDANT FACEBOOK, INC. TO DISMISS THE PETITION UNDER RULE 91A PAGE 10 

MR3 5

 Document ID: 0.7.2270.6687-000003 



               

             


                


                 


               


                 


                 


             


                  


                   


  

           

             


                 


               


            


             


               


               


                  

               

                


                  

               


                 

               


              

                   


                

                 





0

l

MR3 6

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

grounds, 881 F.3d 739 (9th Cir. 20  ds, F. Supp. 3d at 975.18); Fiel 2 0  

Section 230 bars the claim here for the same reason: Plaintiff’s claim seeks to hold Facebook 

liable based ofFacebook by humanits alleged failure “to take reasonable steps to mitigate theon use 

content generated by 

traffickers,” FAP ¶ 203; its alleged failure to “warn[] against” certain third-partymessages due to their 

content, id. ¶ 215; and its alleged failure to warn Plaintiff about certain users or 

certain users, id. ¶ 298. But section 230 protects Facebook from being held “liable for its [alleged] 

that would have prevented [Jane] Doe from communicating with” herfailure to implement measures 

traffickers. See MySpace, 528 F.3d at 420. Because that is precisely what Plaintiff’s claim seeks to do, 

the claim has no basis in law, and it is subject to dismissal under Rule 91a. See GoDaddy.com, 429 

S.W.3d at 762.7 

II. The Court shoul  aintiff’s cld dismiss Pl  aim against Facebook with prejudice 

The nature of Section 230 immunity means defendants should not be subject to multiple 

rounds of litigation where it is clear that immunity would 

This case presents the very danger that Congress sought to prevent in 

cover any new or alternative iteration ofthe 

underlying legal theories. 

enacting Section 230 that platforms hosting immeasurable amounts ofthird-party contentwould face: 

endless litigation based on that content—the “death by ten thousand duck-bites” about which the 

Ninth Circuit warned in Roommates.com, 521 F.3d at 1174. The Court should dismiss Plaintiff’s claim 

against Facebook with prejudice. See GoDaddy.com, 429 S.W.3d at 753, 761 (reversing denial ofRule 

To the extent Plaintiff seeks to impose liability on the theory that Facebook should have prohibited 
teenagers from communicating with adults in the absence of parental consent, any such theory is also 
foreclosed by the First Amendment ofthe U.S. Constitution. See Brown v. EntertainmentMerchantsAss 

7 

’n, 564 
U.S. 786, 795 n.3 (2011) (striking down state law prohibiting the sale or rental of violent video games to 
minors without parental consent). So long as the regulated speech is otherwise protected, minors enjoy 
full First Amendment rights. Id. at 794–95 & n.3. Accordingly, laws that would prohibit minors from 
engaging in or being exposed to protected speech without their parents’ prior consent are “obviously an 
infringement” on the free speech rights of young people and, absent some justification satisfying strict 
scrutiny, “must be unconstitutional.” Id. at 795 n.3. Plaintiffmaynot recover on a claim thatwould require 
this Court to “appl[y] a state rule of law” that would “impose invalid restrictions on [a litigant’s] 
constitutional freedoms of speech and press. SeeN.Y. TimesCo. v. Su l  376 U.S. 254, 265 (1964).ivan, 
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91a motion on interlocutory appeal and finding that futile amendment ofpetition “would be contrary 

to the policies set forth in the CDA”). 

CONCLUSION 

Subject to its Special Appearance, Facebook asks the Court to dismiss Plaintiff’s claim against 

Facebook under Rule 91a. 

Dated: March 27, 2019 Respectfully submitted, 

/s/ RussFalconer 

Veronica S. Lewis 
State Bar No. 24 

Russell H. Falconer 
092 

GIBSON, DUNN & CRUTCHER LLP 
McKinney Ave., Suite 11 0  

State Bar No. 24069695 

21 0  

Telephone: (214) 698-31 0  
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State Bar No. 0  63 0560  
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Facsimile: (415) 374-8471 
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CERTIFICATE OF SERVICE 

I hereby certify that on 19, the foregoing document was filed andthe 27th day ofMarch, 20  

served filing in accordance with the Texas Rules ofCivilall counsel ofrecord by electronicon case 

Procedure. 

/s/ Russe lH. Falconer 
Russell H. Falconer 
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Introduction: Three Take-Aways 

Facebook relies upon Section 230 of the federal Communications 

dismiss Jane 

claims.1 That motion should be denied for three overriding independent 

Decency Act of 1996 as the sole basis for its motion Doe’sto 

reasons: 

The majority of the federal courts, 

and subsequently the state courts, have ignored the plain meaning ofSection 

The federal courts got this wrong. 

230’s language, mistakenly interpreted Congress’s intent when enacting the 

common-sense 

Court is 

statute, and disregarded any plausible understanding of the 

Thisobjectives Congress sought to achieve. required to follownot 

these decisions, and it should not. 

The 2018 amendments demonstrate that Congress does not want 

internetimmunize 

Doe. Section 230 

Section 230 to service providers from claims such as 

those brought by Jane 

embryonic 

was enacted in 1996, when the 

internet 

Section 

in an 

230, Congress 

state. B  the courts had misinterpretedecausewas 

clear 

was forced to pass an amendment to the section in 

it2018 to make 

claims. If there was any real doubt that the courts had gotten the 

that the section did not apply to human trafficking 

1 A nearly identical copy of this response is being filed in a companion 
case, No. 2018-69816. 
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interpretation of Section 230 wrong in connection with human trafficking 

claims, the amendment has made Congress’s intent unmistakable. 

not obligated 

follow the prior decisions broadly construing Section 230. The issue raised 

Without regard to the first two points, this Court is to 

ut Section 230 doesbyFacebook’s motion is, at its core, one ofpreemption. B  

human trafficking claims,preempt Texas law with respect it doesnot to so 

not require this Court to follow the decisions ofthe federal courts. There are 

Sectionappellate opinions dealing with 

of appeals. 

only three Texas 230 in Texas—all 

Those decisions 

guidance 

three from the Beaumont are not bindingcourt 

noThere has been 

this Court’s superior 

precedent on this on the construction ofcourt. 

Section 230 from any of courts. The Court will be 

writing on a blank slate. 

TheCourt, however, wouldnotbe standingalone. Evenbefore the2018 

growing number ofcourts interpreted Section 230 basedamendments, a on 

outdated notions of Congress’s policy goals for the internet. 

These courts haveheld that internet service providers werenot immune from 

the text, not 

toclaims seeking 

failure to warn 

hold them liable for their own conduct, claims such as 

and negligent undertaking. Jane Doe seeks to hold Facebook 

liable for its own conduct—for facilitating trafficking, failing to warn Jane 
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Doe about trafficking, and negligently undertaking to protect Jane Doe from 

harmful and abusive activity. 

on 

Standard ofReview for 91a Motions 

of actionRule 91a permits a party to “move to dismiss thecause 

fact.” Tex. R. Civ. P. 91a.1. “A 

a 

grounds that it has no basis in law or ofcause 

true, together withaction has no basis in law if the allegations, taken as 

not entitle theinferences reasonably drawn from them, do claimant to the 

dismiss under 91a, the Court 

and 

relief sought.” Id. In ruling on a motion to 

trueallegations asshould take all the plaintiff’s consider whether her 

claimpetition contains “enough facts relief that is plausibleto state a 

429 S.W.3d 

to on 

its face.” GoDaddy.com, LLC Toups, 752, 754 (Tex. App.—v. 

Beaumont 2014, pet. denied). 

Facebook has moved to dismiss Jane Doe’s claims on pure legal 

beforequestion 

federal Communications Decency Act of 1996—as recently amended in 

grounds. The sole the Court is whether Section 230 of the 

2018—completely immunizes internet service providers2 

statutoryandcommon-lawclaims basedon theproviders’ roles in facilitating 

against state 

human trafficking ofminors. 

2 Facebookcontends it is an internet service provider. For the purposes 
of this response, we will assume that to be the case. 
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Argument and Authorities 

I.߰ The Historical Context Explains Why Facebook’s Motion 
Should Be Denied 

providersservice 

shows why Facebook’s motion should be denied. That history starts in 1996, 

Reviewing the history of litigation against internet 

the internet,when Congress, appalled by pornographic content enactedon 

the Communications Decency Act, including Section 230. 

Shortly thereafter, the Fourth Circuit issued its opinion in Zeran 

which 

v. 

America Online, Inc. 129 F.3d 327 (4th Cir. 1997), 

provider. Zeran that Section 

was a defamation 

heldagainst a service 230 grants broadcase 

immunity to internet service providers from virtually 

conduct. For years, the 

all claims based on 

harmful online majority ofcontent vast courtsor 

followed Zeran’s approach. Plaintiffs who sued internet service providers 

almost always lost. 

someAs time went on, 

emerge. Some courts—even 

cracks in the service providers’ armor began to 

some federal circuit courts—began to doubt the 

soundness of previous decisions. Commentators argued that Zeran’s 

progeny inexplicably ignored the statutory language and totally disregarded 

the legislative intent ofCongress. 

And the internet changed. Dramatically. B  time people realizedy the 

that harmful online conduct could have widespread and serious 
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consequences, the internet of the mid-90s had become a distant memory. 

But by then, the prevailing judicial interpretation of Section 230 was 

providing legal immunity for intentionally harmful, and frequently criminal, 

In 2018, Congress amended Section 230, specifically exempting 

conduct. 

cases from its purview. While claims against internet 

than human trafficking may 

human trafficking 

service providers premised on conduct other 

Facebook relies upon here, Congress hasstill need to contend with the cases 

mandated that Jane Doe does not. 

II.߰ Congress Passed Section 230 to Shield Minors from Internet 
Pornography 

The Congressional Intent Behind 230(c)(1) 

In June 1995, two representatives introduced a bill that largely 

߰ 

contained the language ofwhatwould become the Communications Decency 

Act: An Act to Encourage and Protect Private Sector Initiatives that Improve 

User Control Over Computer Information Services, H.R. 1978, 104th Cong. 

(1995). Discussing that bill, the Committee on Commerce, Science, and 

Technology noted that: 

The information superhighway should be safe for families and 
children. The Committee has been troubled by an increasing 
number of published reports of inappropriate uses of 
telecommunication technologies to transmit pornography, 
engage children in inappropriate adult contact, terrorize 
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computer network users through “electronic stalking” and seize 
personal information. 

S. Rep. No. 104-23, at 59 (1995). 

Thus, Congress wanted to incentivize internet service providers to 

“encourage telecommunicationslock-out mechanisms: it sought 

and 

create to 

technologies 

prohibited communications.” 

and information service providers to deploy policiesnew 

which would allow users to control access to 

Id. As the bill wound its way through the legislative process, a House 

Conference Report noted: “This section provides ‘Good Samaritan’ 

protections from civil liability for providers or users of an interactive 

toorrestrict 

objectionable online material.” H.R. Rep. No. 104-458, at 194 (1996). 

computer service for actions enable restriction ofto toaccess 

Congress Also Granted Internet Service Providers 
Immunity from Certain Defamation Claims 

߰ 

CongressAt the same time as worried about pornography, it became 

concerned about defamation claims against internet service providers. Two 

courts in NewYorkhad reached opposite results in similar defamation cases. 

These two decisions set the stage for “publisher” protections ultimately 

adopted in the Communications Decency Act. 

First, Cubby, Inc. v. CompuServe, Inc., 776 F. Supp. 135 (S.D.N.Y. 

1991), held that CompuServe was a distributor, rather than a publisher, of 
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defamatory content posted by a customer in one of its forums. As a 

distributor, CompuServe could not be liable unless the plaintiffproved it had 

actual or constructive knowledge ofthe defamatory content. Id. at 139. 

in Stratton Oakmont, ProdigyInc. v.B a theut few years later, court 

No. 31063/94, 1995 WL 323710, (N.Y. Sup. Ct. May 24, 1995), 

posted by 

Services Co., 

statements 

its online bulletin board. The court distinguished this 

held that Prodigy was a publisher of defamatory an 

unknown user on case 

from Cubby because Prodigy had exercised editorial control 

creating guidelines, automatically screening posts, monitoring 

over content by 

the bulletin 

boards, and occasionally censoring content. Id. at *4. Thus, the court 

subject to publisher liability for defamatoryconcluded that Prodigy was 

content. Id. at *3. 

Section 230(c)(1) Was Intended to Protect Internet 
Service Providers from Defamation Claims 

߰ 

The statutory language that ultimately made it into law provided: 

Protection for “Good Samaritan” blocking and screening of(c) 
offensive material. 

Treatment ofpublisher or speaker(1) 

No provideroruserofan interactive computer service shall 
be treated as the publisher or speaker of any information 
by another information content provider. 

A House Conference report observed that “[o]ne of the specific 

purposes ofthis section is to overrule Stratton-Oakmontv. Prodigy and any 
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other similar decisions which have treated such providers and users as 

publishers or speakers of content that is not their own because they have 

H.R. Rep. 104-458, at 194 

The report continued that the “conferees believe 

restricted access to objectionable material.” 

(1996) (emphasis added). 

that such decisions create serious obstacles to the important federal policyof 

empowering parents to determine the content of communications their 

children receive through interactive computer services.” Id. 

III.߰ Ignoring Congressional Intent, the Courts Expanded Section 
230(c)(1) Into a Broad Immunity for Internet Service 
Providers 

Federal Courts Began Interpreting Section 230(c)(1) As 
Providing Broad Immunity 

߰ 

Expansively Interpreted Section 230(c)(1) in 
Order to Protect “the New and Burgeoning Internet 

߰ Zeran 

Medium” 

TheFourthCircuit, in Zeranv. AmericaOnline, Inc., 129 F.3d327(4th 

Cir. 1997), was the first circuit court to address Section 230(c)(1). See 

882 F.3dLLC,Google,Bennett 1163, 1166 (D.C. Cir. 2018) (describingv. 

seminalZeran the 

posted 

case). Zeran was the victim of a hoax that attributedas 

offensive ads 

Zeran filed suit and asserted defamation and negligence claims. 

on an AOL bulletin board to him. Zeran, 129 F.3d at 

329. Id. at 

330. He argued that because Section 230 was drafted to respond to Stratton-
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Oakmont, Section 230 only precluded publisher liability and not distributor 

liability. Id. at 331. 

reasons for immunizing internet 

service providers. It argued Congress thought tort-based lawsuits were 

The court identified broad policy 

a 

threat to “thenewandburgeoning Internetmedium.” Id. at 330. So the court 

of Internet communication”concluded that “to maintain the robust nature 

while encouraging the self-regulationofoffensivematerial, Congress enacted 

Section 230. Id. The court rejectedZeran’s argument because it believed that 

subjecting internet service providers to distributor liability would defeat the 

purpose ofSection 230. Id. at 333. 

concerned with promoting the development ofBut while Congress was 

not its primary motive for Section 230—its intent 

encourage “blocking filtering technologies 

the internet, that was was 

and thatto empower parents to 

restrict their children’s access to objectionable or inappropriate online 

material.” 47U.S.C. § 230(b)(4). As commentators have observed, the Zeran 

line ofcases goes far beyond that: “Lawmakers thought they were devising 

limited safe harbor from liability for online providers engaged in self 

a 

-

regulation.” DanielleKeats Citron&BenjaminWittes, TheProblemIsn’tJust 

Backpage: R  Section 230 Immunity, 2 Geo. L. Tech. Rev. 453,evising 455 

Response to Rule 91a Motion to Dismiss Page 9 

MR366

 Document ID: 0.7.2270.6687-000003 



        


           





         

      


   


          


           


         


             


            


           


         


            


         


     


         

          


             


          


            


             





2. 

MR367

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

(2018). But after Zeran, most courts were not guided by what Congress 

intended. 

Zeran and Relied on 
Broad Policy Arguments to Support Their Expansive 

߰ Most Federal Courts Followed Its 

Application ofSection 230(c)(1) 

have followed the Zeran court’s lead. These courts 

protecting the “new and burgeoning” 

Most circuit courts 

rely on Zeran’s policy goals related 

under Section 230(c)(1). See, e.g., 

to 

internet to justify extending immunity 

478 F.3d413, 419 (1stCir. 2007)UniversalCommc'n Sys., Inc. Lycos, Inc., 

that 

v. 

too find 

America Online, 

(“In light of these policy Section 230 immunityconcerns, we 

should be broadly construed.”); Green 

(3dCir. 2003) (rejecting plaintiff’s interpretation of“information” in Section 

318 F.3d 465, 471v. 

afoul230(c)(1) because it “would run 

internet 

of the intention of section 230”). In 

expanded 

Section 230(c)(1) in two key respects. 

doing so, the service providers’ immunity undercourts 

determined that whenever third-party contentFirst, was a but-courts 

of plaintiff’s injury, Section 230(c)(1) applies regardless offor thecause 

cause ofaction asserted. See, e.g., Doe No. 1 

19-20 (1st Cir. 

v. Backpage.com, LLC, 817 F.3d 

12, 2016) (plaintiffs’ federal human trafficking claim treated 

defendant as a publisher because “there would be no harm to [plaintiffs] but 

for the content ofthe postings”); Doe v. MySpace, Inc., 528 F.3d 413, 419-20 
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(5th Cir. 2008) (negligent failure to monitor claim treated defendant as a 

publisher because but-for plaintiff and third party communicating through 

internet service provider, plaintiffwould not have been injured); Johnson 

the offensive 

v. 

ofArden, 614 F.3d 785, 791 (8th Cir. 2010) (because none 

information originated from internet service provider, it was not a 

publisher). 

Second, the courts held that internet service provider would bean 

liable onlywhen the providerdirectlyandmaterially contributed to offensive 

its platform. This high standard not satisfiedwas when thecontent on even 

internet service provider designed and operated its website to 

profit from illegal third-party content and conduct. See e.g., 

facilitate and 

Backpage.com, 

(rejecting the argument that internet service provider 

content provider because it facilitated and benefited from the illegal 

817 F.3d at 21 was a 

conduct); Jones Dirty World Entm’t R  755 F.3d 398, 413,ecordings LLC,v. 

415-16 (6th Cir. 2014) (holding internet service provider that solicited, 

selected, and commented on defamatory statements was immune under 

Section 230). 

Thus, under the Zeran line of cases, Section 230 barred plaintiffs’ 

claims regardless of the type of cause of action asserted unless the internet 
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service provider participated directly andmaterially in creating the offensive 

content on its platform. 

߰ Many State Courts Have Blindly Followed the Zeran 

Line ofFederal Decisions 

Many state courts have also followed Zeran. Like their federal 

justifytostatementscounterparts, these courts rely on broad policy their 

expansive constructions of Section 230(c)(1). See, e.g., Doe v. America 

718 So. 2d 385, 387-89 (Fla. 4th Dist. Ct. App. 1998), approved, 

783 So. 2d 1010 (Fla. 2001) (“For the reasons expressed in Zeran as 

Online, Inc., 

set forth 

affirm the trial court’s dismissal ofDoe’s complaint within this opinion, we 

The three Texas state court opinions that address Section 230(c)(1) fall 

prejudice.”). 

case, theinto this camp. In its first 

followed, citing Zeran 

court set the tenor for the cases that 

for its conclusion that “[i]n section 230, Congress 

‘nota choice 

separate route of imposing tort liability on companies that serve as 

apparently made to deter harmful online speech through the 

intermediaries.’” See Milo v. Martin, 311 S.W.3d 210, 215 (Tex. App.— 

Beaumont 2010, no pet.) (quoting Zeran, 129 F.3d at 330). 

The second case, GoDaddy.com, LLC v. Toups, 429 S.W.3d 752 (Tex. 

App.—B  as of theeaumont 2014, pet. denied), has been cited by scholars one 

most flagrantly expansive applications of Section 230(c)(1). Danielle Keats 
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Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad 

Samaritans §230 Immunity, 86 Fordham L. Rev. 401, 408 (2017) (“the 

broad construction of the CDA’s immunity provision adopted by the courts 

more sweeping than 

court 

has produced an immunity from liability that is far 

anything the law’s words, context, and history support.”). The 

that allowing liabilityrelated to anyclaim inwhich theplaintiffs’ injurystems 

argued 

230from third-party content would be to Section 

intent.” GoDaddy.com, 429 S.W.3d at 758, 758 n.3. The most recent 

and “legislativecontrary 

Beaumont court opinion also concluded that Section 230 immunity applied 

because a cause ofaction wouldnot otherwise have accrued but for the third-

Motiva Enterprises,Davis L.L.C., No. 09-14-00434-CV,party content. v. 

and 

2015 WL 1535694, at *4 Apr. 2, 2015, pet. denied)(Tex. App.—Beaumont 

negligent supervision(plaintiff’s negligent entrustment claims treated 

publisher because they related to harm caused by third-partydefendant as a 

content). 

Some Courts Have Limited the Scope of Section 
230(c)(1) Immunity 

߰ 

The Seventh Circuit Applies߰ 

The Seventh Circuit was the first circuit court to recognize the 

Text-Based Analysisa 

disconnect between Zeran’s application of Section 230 and the statutory 

language and historyofSection 230. In Doe v. GTECorp., 347F.3d 655, 660 
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(7th Cir. 2003), the court noted that Section 230 is titled “Protection for 

‘Good Samaritan’ blocking and screening of offensive material” and asked: 

the creators 

tortious or 

“Why should a law designed to eliminate ISPs’ liability to of 

offensive material end up defeating claims by the victims of 

StubHub!,criminal conduct?” Id.; see also City ofChicago, Ill. Inc., 624v. 

F.3d 363, 366 (7th Cir. 2010) (“subsection (c)(1) does not create an 

‘immunity’ ofany kind”). 

After analyzing the language of Section 230, the GTE 

concluded Section 230 did not apply to the plaintiff’s negligent entrustment 

Corp. court 

claim because that claim did not seek to impose liability for 

GTE Corp., 

a duty related to 

evaluated 

publisher or speaker conduct. See 347 F.3d at 660. Unlike the 

Seventh Circuit 

treated the internet service provider 

Zeran progeny, the whether the cause of action 

or 

as a publisher or speaker. Id.; see also 

Chicago Lawyers’ Comm. f 

519 F.3d 666, 669-71 (7th Cir. 2008) (applying Section 230(c)(1) to 

Civil R  Under Law, Inc. v. Craigslist,ights 

Inc., 

statute that made publishing discriminatory advertisements illegal). 

The Ninth Circuit Explicitly Limits Section 230(c)(1)߰ 

Speech 

to 
Claims Where theDutyViolatedInvolves Publicationor 

Recognizing that the internet had “outgrown its swaddling clothes and 

no longer need[ed] to be so gently coddled,” the Ninth Circuit followed the 
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Seventh Circuit’s text-based analysis ofSection 230. See Fair Hous. Council 

ofSan Fernando Valley v. oommates.Com, LLC, 521 F.3d 1157, 1164-65,R  

limited its 

Yahoo!, 

1175 n. 39 (9th Cir. 2008) (en banc). The court expressly prior 

v.also Barnes 

(9th Cir. 2009) (also acknowledging that its 

decisions that followed Zeran. See id. at 1170-71; see 

Inc., 570 F.3d 1096, 1105 n.11 

too broadly).earlier decisions following Zeran had read Section 230 

that the Seventh Circuit hadMost significantly, it articulated the test 

claim treated the internet serviceimplicitly applied to determine whether a 

speaker. The Ninth Circuit instructed that “courts 

duty that the plaintiff alleges 

provider as a publisher or 

conduct 

must ask whether the the defendant violated 

derives from the defendant’s status or 

it does, Section 230(c)(1) precludes liability.” Barnes, 570 F.3d at 1102. 

‘publisher or speaker.’ Ifas a 

Applying the test in Doe v. InternetBrands, Inc., 

2016), the Ninth Circuit held that Section 230(c)(1) did 

824 F.3d 846, 852 (9th Cir. 

not apply to the 

warnfailure to 

Brands’ efforts, 

plaintiff’s claim because the claim had “nothing to do with 

Internet or lack thereof, to edit, monitor, or remove user 

generated content.” 

The Ninth Circuit also expressly rejected the broad “but-for” test, 

which had been expressly and tacitly applied by courts that followed Zeran, 

because such a test would result in general immunity against all claims 
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derived from third-party content. Id. at 853. After all, “[p]ublishing activity 

is a but-for cause of just about everything” an internet service provider is 

City ofSanta Monica, 

‘but-for’ 

involved in. Id.; see also HomeAway.com, Inc. v. 

ause of 

a 

F.3d 676, 682 (9th Cir. 2019) (“Internet Brands rejected 

that would provide immunity under the CDA solely because oftest cause 

action would not otherwise have accrued but for the third-party content”). 

Other Courts and Members of Congress Have Also߰ 

Repudiated Zeran’s Broad Immunity 

The Seventh and Ninth Circuit Courts not alone. Other courts haveare 

also interpreted Section 230(c)(1) as only granting limited immunity to 

internet service providers. For example: 

of appeals held that the plaintiff sought 
internet service provider liable for its conduct, not for publishing or 

because claimed 

•߰ A Georgia holdcourt to 

shespeaking, the provider failed to warn that its 
caused reckless 

816 S.E.2d 77, 79, 81 (Ga. Ct. App. 2018). 
“speed filter” driving. Maynard v. Snapchat, Inc., 

presumption against preemption, aWisconsin court ofappeals held 
“theAct does not protect awebsite operator from liability that arises 

•߰ Based on the statutory language of Section 230(c)(1) and the 

from its own conduct in facilitating 
Section 230 did not apply to the plaintiffs’ claim to hold the internet 
service provider liable for its own conduct in designing and 

user activity.” It concluded 

operating 
Daniel v. Armslist, LLC, 
granted, 918 N.W.2d 642 (Wis. 2018). 

the website, not for content published by a third party. 
913 N.W.2d 211, 214 (Wis. App. 2018) pet. 

•߰ One of the three Texas opinions applying Section 230 includes a 
concurrence arguing that Zeran “over-read Section 230(c)(1)” and 
applied publisher liability too broadly. Milo v. Martin, 311 S.W.3d 
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210, 220 n.1 (Tex. App.—B  2010, pet.) (Gaultney, J.eaumont no 
concurring). 

The Seventh and Ninth Circuit’s interpretation ofSection 230 was also 

past members of 

enactment 

recently validated in an amicus brief from “current and 

the development andCongress” who participated “firsthand” in 

riefofMembers ofofSection 230 or the recent sex trafficking amendment. B  

Amici Curiae Supporting Respondents, Daniel v. Armslist, 

Jan. 

U.S. Congress as 

*1, 3-5 (Wis.LLC, No. 2017AP344, 2019 WL 654471, at 28, 2019). The 

bar claims that seek to holdlegislators explained that Section 230 does not 

liable for their conduct,own 

of dangers of using its 

internet service providers such as claims that 

warnthe internet service provider “failed to 

or designed a website to facilitate wrongful conduct.” Id. 

website 

at *3-10. The Zeran 

line ofcases that Facebookasks this Court to follow, therefore, “strayed from 

the text, upset the rule of law, and undermined the 

at *8, 11. 

state courts’ role as 

arbiters ofprivate law.” Id. 

The Zeran Line of Cases Immunized Bad Actors,߰ 

Congress 
Something that Cannot Have Been Intended by 

In a statement to Congress in 2017, Yiota Souras, SeniorVice President 

and General Counsel of the National Center for Missing and Exploited 

Children noted: 

The child sex trafficking victims who have been denied reliefdue 
to the [Communications Decency Act] include: 
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•߰ A 14-year-old child who was trafficked online for two years and 
advertised with photos displaying her private bodyparts in sexually 
exploitive poses. 

•߰ A 15-year-old child who estimates she was raped 1,000 timesover 
while trafficked on ackpage.com for a year andB  a half. 

•߰ A15-year-old child who was trafficked for two years with ads posted 
day with five toBackpage.com an average of six times fifteenon a 

customers a day. 

Stop Enabling SexTraffickers Act of2017: Hearing on 

115th Cong. (2017) (Statement of 

the S.S. 1693 Before 

Comm. On Commerce, Sci. & Transp., 

Yiota Souras at 2). She continued: “NCMEC has managed tens of thousands 

ofcases where children have been bought and sold by the commercialization 

ofchild sex 

So, at 

trafficking online.” Id. 

this point in the history, the question emerges: Can it really be 

the case that Congress intended to immunize internet service providers from 

intentional bad conduct that facilitated the commission of rape, human 

trafficking ofminors, and terrorism? 

As the Court will see in Section V below, the answer is “no.” We know 

becausethe answer 

considering the 2018 amendments to Section 230. 

that is Congress specifically told the nation so when it 

was 
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IV.߰ Meanwhile, the Internet Changes 

߰ Today’s Internet Service Providers Do Not Need 
Protection from Us, We Need Protection from Them 

internetfledglingAlthough the point is debatable, it may be that the 

of the protection that the Zeran decision and its progeny 

mutated into something far 

needed some 

bestowed upon it. B the internet of 1996ut has 

more pervasive and dominant in our society. 

Information and communications 

are more widespread than electricity, reaching over 

First, it is ubiquitous. technologies 

four billion people. 

Information Inequality As 

Information & Communication 

Martin Hilbert, Technological 

Moving Target: The Redistribution of 

an Incessantly 

of Ass’nJ.& 2010, 65 

Internet Usage Statistics—March 2019, 

Capacities Between 1986 for Info. Sci. & Tech. 821, 

832 (2014); https://www. 

internetworldstats.com/stats.htm. 

longer existsSecond, it to primarily sell internet services. It is notno 

confined to generating profits through online advertising. Rather, it 

produces what technology philosopher and Harvard Business School 

professor Shoshana Zuboff labels “prediction products,” harvesting 

information about us from our phones, fitbits, “smart” appliances and home 

devices, and marketing that information to “insurance, retail, finance, and 

an ever-widening range ofgoods and services companies.” Shoshana Zuboff, 
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The Age ofSurveillance Capitalism: The Fight for a Human Future at the 

New Frontier ofPower 10 (2019). 

underlying goal, it was 

early days industry. 

To the extent the Zeran line of cases had toan 

of theprotect the internet service provider during the 

The question is not now, and may never have been, whether internet service 

providers need to be protected from us; the question now is whether we can 

protect ourselves from them. 

߰ Today’s Facebook Knows When It Is Being Used for 
Harmful Purposes 

One ofthe concerns that through the Zeran line ofcases 

the internet service provider could not monitor the material that was posted 

thatruns was 

on its platform. When the Communications DecencyAct was passed in 1996, 

concern.almost certainly a valid 

Jane Doe has alleged and, at trial, will prove that Facebook 

that It no longer is.was 

can target 

“based on a variety offactors including age, gender, location, interests, 

and behaviors.” Secton Amended Petition, ¶ 199. To do so, Facebook 

users 

intousersclassifies its 

“Away from Family.” 

over 1,300 categories, including categories such as 

Id. It uses this information and its algorithms to sell 

ads to micro-target groups such as the roughly 1,300 forty-year-old female 

motorcyclists in Nashville, Tennessee. Id. at ¶ 200. 
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Today, Facebook monitors not just its users’ postings but also their 

“interests and behaviors,” because it generates “substantially all” of its 

user is “Away from 

Family,” Facebook knows when traffickers are targeting and grooming 

from selling ads. Id. at ¶ 224. If it knows whenrevenue a 

victims. 

Today’s Facebook Can Warn and Otherwise Protect Its߰ 

Users 

Facebook itself tells its community in the Terms of Service it attaches 

the Rule 91a motion that “[w]e help you find and connect with people 

have to 

to . . . 

that matter to you,” by using “the data we 

and others.” Terms ofService, § 1. 

make suggestions for you 

that it employs “dedicated teams aroundAnd it explicitly tells its users 

the world” and develops “advanced technical systems to detect misuse ofour 

harmful conduct towards 

help support protect 

Products, others, and situation where we may be 

orable to community.” Id. It claims it developsour 

“automated systems to improve our ability to detect and remove abusive and 

dangerous activity that may harm our community and the integrity of our 

Products.” Id. Finally, Facebook claims that it will act when it learns of 

harmful conduct on the platform by “offering help, removing content, 

blocking access to certain features, disabling an account, or contacting law 

enforcement.” Id. 
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߰ Today’s Internet Facilitates the Trafficking ofMinors 

In 2017, the Senate Committee on Commerce, Science and 

Transportation heard Souras testify: 

Technology has fundamentally changed how children are 
trafficking in ways that would have been 

shop from 
victimized through sex 

now 
cell phone, 

unimaginable just a few years ago. An adult can 
the privacy of his home or hotel room, often toon a 
buy a child for rape. Traffickers lure and recruit children online. 

virtual marketplaces on 
experiences 

Websites can be used whichto create 
of sexualvariety 

being offered for sale, including with children, and complete 
predatory offenders can peruse a 

their purchase online. 

HearingSex Traffickers Act of2017: 

S. Comm. On Commerce, Science & Transportation, 115th Cong. (2017) 

Stop Enabling on S. 1693 Before the 

continued: “Traffickers(Statement of Yiota Souras 2). She have learnedat 

internet, theyof thethat by leveraging the easily recruit,power 

control and sell children for sex.” Id. 

can more 

The 2018 Amendment to Section 230 

The Amendment 

V.߰ 

߰ 

The 2018 amendment added this language to Section 230(e)(5): 

sexoneffectNo trafficking law. Nothing in this section (other 
than subsection (c)(2)(A)) shall be construed to impair or limit— 

(A) any claim in a civil action brought under section 1595 of 
Title 15, if the conduct underlying the claim constitutes a 
violation ofsection 1591 ofthat title; 
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(B  any charge in criminal prosecution brought under State) a 
law if the conduct underlying the charge would constitute 
a violation ofsection 1591 ofTitle 18; or 

(C) any charge in criminal prosecution brought under State 
law if the conduct underlying the charge would constitute 

violation of section 2421A of Title 18, and promotion or 

a 

facilitation of prostitution is illegal in the jurisdiction 
where the defendant’s promotion or facilitation of 

a 

prostitution was targeted. 

AllowStates and Victims to Fight Online Sex Trafficking Act of2017, Pub. L. 

4, § 230(e)(5), 132 Stat. 1253, 1254 (2018). As the CourtwillNo. 115-164, sec. 

in Section VI, below, when the amendment is considered in conjunction 

with Section 230(e)(3), which explains when Section 230 will preempt state 

see 

230law claims, it becomes 

state law claims. 

But Congress’ intent is 

clear that Section does not apply to Jane Doe’s 

more clear when the legislative history ofeven 

the amendment is examined. 

In Passing the Amendment, Congress Recognized the 

the 

߰ 

Scope ofthe Human Trafficking Problem 

passingPrior 2018 amendment, the Senate Subcommitteeto on 

Investigations of the Committee on Homeland Security conducted an 

extensive investigation of “how sex traffickers increasingly use the Internet 

to advance their trade and evade detection.” Human Trafficking 

Investigation, 114th Cong. 39, at 1 (2015). During that hearing, Senator 

Portman observed “that technology has fundamentally changed the way 
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children can be victimized through sex trafficking.” Id. at 11. The 

Subcommitteeheardevidencedocumentingan846% increase in thenumber 

reports of suspected child sex trafficking. That increase was “directly 

of the Internet to sell children for sex.” Id.correlated to the increased atuse 

2. The Subcommittee also heard testimony that the Communications 

shield against lawsuits and threats ofDecency Act was being used as a 

prosecution. Id. at 20-21. 

On the floor ofthe Senate, itwas recognized that an estimated 100,000 

victims of human trafficking per year in the United States.children 161are 

ed. March 18, 2015) (statement of Sen. Cornyn). 

Senator Feinstein commented that “[r]egardless of how 

Cong. Rec. S1617 (daily 

children are first 

universal—victimsalmost 

internet.” Id. at S1621 (statement ofSen. Feinstein). She concluded that “the 

trafficked, one thing is will be advertised on the 

Internet has made this industry what it is, the second largest criminal 

industry in the world.” Id. at S1622. 

Congress Made It Clear that the Zeran Line of 
Were Wrongly Decided 

Cases߰ 

April 2018, Congress passedIn the amendment to Section 230. The 

caption ofthe amendment indicates that it is intended “to clarify that section 

230 of [the] Act does not prohibit the enforcement against providers and 

users ofinteractive computer services ofFederal and State criminal and civil 
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lawrelating to sexual exploitation ofchildren or sex trafficking.” AllowStates 

and Victims to Fight Online Sex Trafficking Act of2017, Pub. L. No. 115-164, 

132 Stat. 1253 (2018). Note that this statement of purpose makes no 

Senator Portman, one ofthe sponsors ofthe amendment, made it clear 

distinction between federal and state civil law claims. 

that the motivation for the amendments was the court opinions that 

interpreted the Communications Decency Act as providing immunity to 

internet service providers: the Act “was never intended to protect those who 

trafficking of vulnerableknowingly facilitate the and girls.” 163sex women 

July 13, 2017) (statement of Sen. 

of Congress” was 

Cong. Record S3977 (daily ed. Portman). 

Congress stated the “sense that Section 230 “was never 

intendedto provide legalprotection to 

ofunlawful 

. . . websites thatfacilitate traffickers 

in advertising the sale sex acts with sex trafficking victims.” 

2(1) 132 Stat. 1253 (emphasis added). Thus, thePub. L. No. 115-164, sec. 

point of the amendment was “to ensure that such section does not provide 

such protection to such websites.” Id. at sec. 2(3). 
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߰ 

With Its Motion: The Cases It Relies Upon Do Not Apply 
to Human Trafficking Claims 

Faceb  lemook Does Not Acknowledge the Fatal Prob  

Facebook’s only comment concerning the 2018 amendments is that 

they “do not apply” because Jane Doe does not seek relief under Sections 
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2421(A) or ut Facebook does not provide1595 of title 18. Motion, p. 5 n.4. B  

a basis for its position–there is no explanation why the amendments might 

the preemption analysis 

below, neither the amendments nor the original statute actually prevented 

only apply to those two statutes. As we will see in 

a 

Texas plaintiff from relying upon a state cause of action in a human 

Congress 

trafficking case. 

But whatimportantly, Facebook disregards 

2018 about its original intent in 1996 when it passed Section 230. Congress 

stated inmore 

fundamentally misinterpreted 

array of 

has made clear that the have 

it clear that the 

thatcourts 

not 

intent. That, in turn, makes Facebook reliescases 

91a motion shouldupon 

cases. 

to support its be applied to human trafficking 

VI.߰ Section 230 Does Not Preempt Jane Doe’s State-Law Claims 

The Standards for Finding Federal Preemption Are߰ 

Narrow and Demanding 

A federal law may expressly preempt 

Corp., 

state laws. Moore v. Brunswick 

& Billiards 

LiggettGroup, Inc., 505 U.S. 504, 516 (1992). It mayalso impliedly preempt 

Bowling 889 S.W.2d 246, 247 (Tex. 1994); Cipollone v. 

state laws ifCongress has indicated its intent to exclusively occupy the entire 

field or if state law actually conflicts with the federal law. Great Dane 

Trailers, Inc. v. Estate ofWells, 52 S.W.3d737, 743 (Tex. 2001); Freightliner 
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Corp. v. Myrick, 514 U.S. 280, 287 (1995). An actual conflict exists when 

(1) “it is impossible for a private party to comply with both state and federal 

requirements”; or (2) “state law obstructs accomplishing and executing 

Dane, 52 S.W.3d at 743;Congress’ full purposes and objectives.” Great 

Freightliner, 514 U.S. at 287. 

As shown, Section 230 does notapplyto JaneDoe’s claims. Regardless, 

it cannot immunize Facebook from Jane Doe’s state-lawclaims unless it was 

Alliedv.Kaufman 

2001) (preemption doctrine 

intended to preempt such claims. See Pilots Ass’n, 274 

F.3d 197, 203 (5th Cir. immunizes defendants 

from claims under state law). There is always a presumption against 

52 S.W.3d at 743; Marylandv. Louisiana,preemption. GreatDane, 451 U.S. 

725, 728 (1981). That presumption is strongest when states exercise 

over matters involving public health and safety—matters overauthority 

have historically exercised primary authority. Hyundai Motor 

Co. v. Alvarado, 974 S.W.2d 1, 4 (Tex. 1998); Hillsborough County 

which states 

v. 

AutomatedMed. Labs., Inc., 471 U.S. 707, 718-19 (1985). Accordingly, courts 

“thatassume 

superseded by the Federal Act unless that was the clear and manifest 

the historic police powers of the States were not to bemust 

purpose ofCongress.” Hyundai, 974 S.W.2d at 5 (quoting Medtronic, Inc. v. 

Lohr, 518 U.S. 470, 484 (1996)) (emphasis in original). 
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“The purpose of Congress is the ultimate touchstone in every 

preemption case.” MCI Sales & Serv., Inc. v. Hinton, 329 S.W.3d 475, 482 

To determine that 

examine the language, purpose, and history of 

(Tex. 2010); Wyeth v. Levine, 555 U.S. 555, 565 (2009). 

thepurpose, courts must 

Collagen Corp.,federal statute. Moore, 889 S.W.2d at 247; Worthy 967v. 

518 U.S. at 486.,S.W.2d 360 (Tex. 1998); Medtronic, 

߰ Congress Has Clearly Stated that Section 230 
Preempt Jane Doe’s Claims 

Does Not 

the Court’s analysis should begin with the language of the 

an express preemption provision, 

As always, 

Section 230(e)(3) contains whilestatute. 

expressed throughout 

Section 230(e)(3) begins by stating: 

congressional intent is the remainder of the statute. 

beshallsectionNothing in this construed to prevent any State 
from enforcing any State law that is consistent with this section. 

This sentence expresses Congress’s clear intent to permit at least some state 

laws that would impose liability upon internet service providers. The 

provision continues: 

No cause of action may be brought and no liability may be 
imposedunderanyState or local lawthat is inconsistentwith this 
section. 

This sentence expresses Congress’s intent to preempt only those state laws 

that actually conflict with the rest ofSection 230. 
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As discussed above in Section II, the original purpose of Section 230, 

as expressed in subsections (b) and (c), was to promote the development of 

the internet by encouraging providers to restrict access to obscene materials 

and preventing the imposition of liability upon service providers for 

defamatory-type content. 

clarify that Congressthen 

to have any effect 

The new amendments in subsection (e)(5) 

did not intend the protections afforded by Section 230 

federal, or 

on 

civiltrafficking laws, whether criminal. Pub. L. No.statesex or 

115-164, 132 Stat. 1253. Given Congress’s stated intentions and the 

heightened presumption against preemption in 

be interpreted 

matters concerning health 

should not 

that provide civil remedies against online facilitators ofhuman trafficking. 

and safety, Section 230 preempting state lawsas 

Texas’s human trafficking statute—Chapter 98 of the Texas Civil 

Practice and Remedies Code—tracks the language of the federal human 

trafficking statutes—Sections 1591 and 1595 ofTitle 18—which 

exempted from Section 230 by the 2018 amendments. See 47 U.S.C. § 

are expressly 

230(e)(5)(A). Chapter 98 imposes civil liability upon: 

A defendant who intentionally or knowingly benefits from 
participating in a venture that traffics another person. 

Tex. Civ. Prac. & Rem. Code § 98.002(a) (West 2019) Similarly, the federal 

statute imposes civil liability upon: 
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Whoever knowingly . . . benefits . . . from participation in a 
venture which has engaged in [human trafficking]. . . . 

18 U.S.C. §§ 1591, 1595 (2018). Thus, both the Texas and federal statutes 

Sectionthose who knowingly benefit from human trafficking. Since 

trafficking statutes, it cannot 

target 

230 expressly excepts the federal human be 

inconsistent with the analogous Texas human trafficking statute. 

also repeatedly held that common-lawThe Texas Supreme Court has 

powerstate’s 

and safety matters and are therefore protected by the heightened 

actions based upon negligence involve the regulate healthto 

presumption against federal preemption. Great 

It has further held that 

Dane, 52 S.W.3d at 743; 

generally 

Moore, 889 S.W.2d at 249. an express preemption 

“law”clause that applies be narrowly construedto state must so 

common-law claims.that it does See Moore, 889 S.W.2dnot preempt state 

Doe’s negligence claims, therefore, is also250. Jane not preempted byat 

significance 

Section 230. 

Finally, the 

preemption only where Congress has expressed that intent in “clear and 

of the state interest at issue permits federal 

certain terms.” Id. at 251. Texas, like other states, has a “compelling interest 

in protecting children from sexual exploitation” and “in safeguarding the 

physical and psychological well-being of children.” Ex parte Ingram, 533 

S.W.3d887, 904 (Tex. Crim. App. 2017); ExparteFujisaka, 472 S.W.3d 792, 
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801 (Tex. App.—Dallas 2015, pet. ref’d); Fleming v. State, 455 S.W.3d 577, 

610 (Tex. Crim. App. 2014); see also New York v. Ferber, 458 U.S. 747, 757 

(1982) (recognizing that “[t]he prevention of sexual exploitation and abuse 

of surpassing importance”). 

protect these 

of children constitutes a government objective 

usurp the states’ power to 

interests, Congress has clearly stated in the amendments to Section 230 that 

Far from expressing an intention to 

it never intended to do so. 

Prayer 

Facebook’s Rule 91a motion should be denied. Jane Doe requests the 

fees and expenses she is entitled to if the motion is denied. 
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INTRODUCTION 

Plaintiffs’ opposition brief1 and subsequently filed Executive Summary effectively concede 

that, under decades ofconsistent federal and Texas precedents, Plaintiffs’ claims against Facebook are 

barred by Section 230 of th  ey necessarily turn one Communications Decency Act because th  

platform. Plaintiffs’ lead argument 

prior cases—including th  Texas Court ofAppeals 

third-party content that allegedly was transmitted via Facebook’s 

reeis th th  ould disregard all of theseat is Court sh  

casesdecisions—on th th  at is consistente eory th (1) th  line of federal and state 

all in error, and (2) Congress silently and 

interpreting Section 

230 to at depend on ird-partybar claims th  th  content were 

umanh  

parties actually agree 

impliedly repealed Section to e extent th230 th  at it applies to 

th  

trafficking claims. Neither of 

at thethese contentions h merit. Rath  ey shas er, th  ow th central point ofeon 

Facebook’s motion: As Section 230 is has been consistently interpreted by th courts, all ofPlaintiffs’e 

claims added by 

contrary proposition—Daniel v. Armslist, LLC, 

claims are barred, including th twoe new the recent eamendments to th petitions. 

Plaintiffs cited for aAnd the principal case that 913 

at Section 230 “does not protectN.W.2d 211, 214 (Wis. App. 2018)—i.e., th  

own conduct in facilitating 

a website operator from 

liability th arises from itsat user activity” (Resp. at p. 16)—was expressly 

Wisconsin Supreme Court this week. SeeDanielv. Armslist, LLC,reversed by the N.W.2d ---, 2019 

WI 47 (Wisc. April 30, 2019) (Section 230 bars claims, “no 

service provider “provided an 

matter how artfully pled,” th anat internet 

online forum for th  and failed adequately monitorird-party content to 

that content”). 

For all ofthese reasons, the claims against Facebook h  noave basis in law, and Facebook asks 

Court to dismiss th  casesese with prejudice pursuant to Rule 91a. Facebook moves for dismissalthe 

1 Facebook’s motions to dismiss in Causes Nos. 2018-82214 and 2018-69816 are both set for a consolidated 
hearing on May 3, 3019. Accordingly, and because th twoe actions present substantially identical legal issues 
for purposes ofFacebook’s motions to dismiss, Facebook files this consolidated Reply in support ofits motion 
to dismiss in each action. 
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subject to andwithoutwaiving its previously filed SpecialAppearance to ContestPersonal Jurisdiction, 

Objection to proper Venue and Motion to iss for Im  Forum and Answer (“SpecialIm  Dism  proper , 

Appearance”). See Tex. R. Civ. P. 91a.8 (defendant does not waive special appearance by seeking and 

obtaining a ruling on a Rule 91a otion to iss).m  dism  

ARGUMENT AND AUTHORITIES 

bar claims suchtoI. Texas and  eral courts CDA 230fed  have consistently interpreted  as 

decisions 

Plaintiff’s 

Plaintiffs adm that around theit courts threecountry—including in 

published decision from  Court ofAppeals 

from the 

the U.S. 

The response concedes that federal and state 

Beaumont Court ofAppeals and a for the Fifth 

cause 

Circuit—have held thatCDA230 bars claim like theirs.s 

ofof the typehave “barred plaintiffs’ claim regardlesss of action asserted unless thecourts 

aterially in creating theprovider participated directly and m  

contend 

internet service offensive content on its 

do notplatform,” (Resp. at 10–13), and Plaintiffs that Facebook directly and ateriallym  

participated in creating any ofthe content involved in their claims. 

and purposesfor all intents 

consistent precedents, including Texas 

Plaintiffs’ response is a request that this Court decline to follow 

any of these Court of Appeals decisions, that bar the sclaim  

against Facebook. Nothing in the response provides this Court with 

decline Plaintiffs’ invitation. Ofcourse, Section 230 is binding on this court, particularly given that its 

a warrant to do so, and it should 

preemption provision expressly bars state law claim that fall within its scope. “[T]he Suprems acy 

Constitutionof the 

expressed 

Clause requires that a state court follow the laws passed by Congress when the 

intent to pt state law.” Milo v. Martin,preemhas 

App.-Beaum  2010,ont 

Congress its 311 S.W.3d 210, 215 (Tex. 

pet.). Section 230 is “a federal statute that ‘overrides the traditionalno 

treatment of publishers, distributors, and speakers under statutory and on . And forco m law.’” Id 

good and sensible reasons, Texas courts generally will defer to federal decisions construing federal 

statutes. See id. (citing and following federal precedents regarding construction ofSection 230). 
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The response contends that this long line of federal decisions is wrong, and that the Texas 

courts are , because, in Plaintiffs’ view, Congress’s sole intent inwrong for following them  enacting 

Section 230 was “to power parentsencourage ‘blocking and filtering technologies that restricttoem  

words,othertheir children’s access to objectionable or inappropriate online material’”—in to 

was 

encourage “Good Samaritan” engagement byplatform without penalizing thems with liability for such 

could show that 

efforts—the 

efforts. Resp. at 9 (quoting 47 U.S.C. § 230(b)(4)). Even if Plaintiffs the only 

blockingandof the statute—to protect “Good aritan” onitoringSam  m  law ispurpose 

clear that the meaning ofa statute is not constrained by an underlying legislative purpose that is either 

See Resp. at 10–13 (citing cases). Here, the actual text of 

otherwise it could be 

narrower or broader than the enacted text. 

Section 230 was written broadly, and reasonably so, too easily evaded. Thatas 

is why, beginningwithZeran and continuing through the long line offederal and state (includingTexas) 

Section always230 

1997) (“By 

broadly. See, e.g., Zeran v.that Plaintiff cites and challenges, has been readcases 

Cir.America Online, Inc., 129 F.3d 327 (4th its plain language, § 230 creates a federal 

of action that would 

with a third-party user ofthe service.”); GoDaddy.com, LLCv. Toups, 429 S.W.3d 752, 758 (Tex. App.— 

i munity to any m  ation originatingake service providers liable for informcause 

Beaumont 2014, pet. denied) (“the plain language ofthe statute contem  mplates application ofim unity 

from civil suit under section 230 for interactive computer service providers”). 

For these reasons, Texas courts consistently and correctlyhave held that Section 230 preempts 

the content, 

ofaction that “stem” from a defendant’s alleged “publication of… contested content, itsstate causes 

remove 

GoDaddy.com, LLCv. Toups, 

failure to or its alleged violation ofthe Texas Penal Code for the sam conduct.”e 

429 S.W.3d 752, 758 (Tex. App.—Beaumont 2014, pet. denied). 

For the sam reason, courts in Texas and across ly held that wheree the country have uniform  

a critical part of the chain of causation in a plaintiff’s theory of liability against a platform turns on 

third party content posted on the site, CDA 230 bars the claim  to assert any. “Allowing plaintiffs 
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cause of action … for publishing content created by a third party, or for refusing to overem  content 

created by a third party would be squarely inconsistentwith section 230.” GoDaddy.com, LLCv. Toups, 

429 S.W.3d 752, 758 (Tex. App.—Beaumont 2014, pet. denied) (citing Barnes v. Yahoo!, Inc., 570 F.3d 

Davis v. Motiva1997)); 

(Tex. App.—Beaumont 

1096 (9th Cir. 2009) and Zeran v. America Online, Inc. 129 F.3d 327 (4th Cir. 

Enterprises, L.L.C., No. 09-14-00434-CV, 2015 WL 1535694, at *4 Apr. 2, 

“theory of liability”2015, pet. denied) (Section 230 barred plaintiff’s negligence claim becauses the 

to publish fake Craig’sto the Internet…was “based on [the defendant] allowing [a third party] access 

soMilo v. Martin,List posts and failing to prevent those posts from being published”); see al  311 S.W.3d 

pet.) (following Zeran and other federal210, 215 (Tex. App.—Beaumont 2010, no 

section 230 broadly”); Jones v. DirtyWorl 755 F.3d 398 (6th Cir. 2014); Johnson v. Arden,d, 

that “appliedcases 

(9th Cir. 2009));2 

614 F.3d 785, 

570 F.3d 1096791–92 (8th Cir. 2010); Barnes v. Yahoo!, Inc., Doe v. MySpace, Inc., 528 

n Sys., Inc. v. Lycos, Inc., 

(3d 

(5th Cir. 2008); UniversalCommc’F.3d 413, 419–20 478 F.3d 413, 419 (1st Cir. 

470–71465,Green v. America Online, Herrick v. Grindr, LLC,2007); 318 F.3d Cir. 2003); 306 F. 

Supp. 3d 579, 591–92 (S.D.N.Y. 2018); Force v. Facebook, Inc., 

Supp. 3d 1150, 

304 F. Supp. 3d 315, 319–25 (E.D.N.Y. 

282 F.2018); Gonzal  e, Inc.,ez v. Googl  2017); Pennie v. Twitter, Inc., 2811165 (N.D. Cal. 

Supp. 3d 874, 888–92 (N.D. Cal. 2017); Fields v. Twitter, Inc.,F. 217 F. Supp. 3d 1116, 1128–29 (N.D. 

2 Later Ninth Circuit cases do not change that court’s holdings that claims alleging that a platform should have 
In Doe v. InternetBrands, Inc., the plaintiff,warned about third-party content are barred. 

predators found the profile and contacted her, lured her into 

monitored, rem  oroved, 
aspiringmodel, posted a profile 

at 848–49. 

website called m  ayhem  . 824 F.3d 846 (9th Cir. 2016). Twoodelm  .coman on a 
a fake odeling audition, drugged her, and rapedm  

her. Id. The Ninth Circuit held that the CDAdid not bar the plaintiff’s failure to warn claim because 
part of the alleged duty 

was that of the 
allegedly should have prevented through 

from third-party content on the site. Id. at 851. The only content postedno arose on 
the site plaintiff herself—there were no postings by the third party predators that Internet 
Brands monitoring or other publishing activity. Id. at 851. Nor was 
there any “allegation that Model Mayhem transm  ful essages between Jane Doe anditted any potentially harm m  
[the predators]” or that the predators “posted their own profiles on the website.” Id. at 852. The court held 
that the claim “d[id] not arise from an alleged failure to adequately regulate access to user content or to monitor 
internal co m  m  Id. at 853. HomeAway.com, Inc.unications that ight send up red flags about sexual predators.” 
v. City ofSanta Monica confirm  918 F.3d 676, 682 (9th Cir. 2019)ed and followed this reading ofInternetBrands. 
(“[W]here the website provider was alleged to y of the ongoing scheme beforehand,have known independentl  the 
CDA did not bar an action under state law for failure to warn.”). Where, as here, the duty “would necessarily 
require an internet com  m  is barred. Id.pany to onitor third-party content,” the claim  
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Cal. 2016), a f’d on other grounds, 881 F.3d 739 (9th Cir. 2018); Igbonwa v. Facebook, Inc., 3:18-cv-2027, 

2018 WL 4907632, at *6 (N.D. Cal. Oct. 9, 2018). 

Under these cases and others like , Plaintiffs’ claim are barred by Section 230them  s because 

they necessarily depend on Facebook’s not preventing, or allowing, third party co munications 

Plaintiffs that 

on its 

platform.overinternet platform  com unications that traffickers ade—i.e. the m  m  to 

GoDaddy.com, 429 S.W.3d at 758. 

None of the cases cited in the response is inconsistent. Puttingeven 

see Resp. at 16–17, which have 

aside thecontrary or 

concurring opinion and amicus briefcited by Plaintiff, no precedential 

value, the cases it[ing]”cited by Plaintiffas “lim  or “repudiat[ing]” “broad i munity” merely apply the 

defendant’s active participation in developingaccepted principle that Section 230 does not apply to 

content at issue.3 See FairHous. Council  

a 

ofSan Fernando Va ley v. Roommates.com,the harmful LLC, 521 

example, Chicago Lawyers’ Comm. forCivilRights UnderLaw,F.3d 1157, 1166–67 (9th Cir. 2008). For 

Inc. v. Craigslist, Inc., a firmedthe district court’s ruling that claim against Craigslist were barred becauses 

Craigslist was “not the author of the [allegedly harm  ads and could not be treated the ‘speaker’ful] as 

(7th Cir. 2008); accordMaynardv. Snapchat, Inc.,F.3d 666, 671 

(Ga. Ct. App. 2018) (Section 230 did not apply “because there 

of the posters’ words.” 519 816 S.E.2d 

77, 81 was no third-party user content 

in its 

published”). 

As Facebook argued 

as Backpage, who 

motion, this distinction is crucial, as it serves to distinguish bad 

such alleged to have actively participated in creating illegal content, fromactors are 

See Roommates.com, 521neutral, “passive transmitters” (such as Facebook) who are generally i mune. 

3 Plaintiffs also cite dicta from two Seventh Circuit decisions: Doe v. GTE Corp., which expressly declined to 
“decide which understandingof§ 230 is superior” and affirm  issal on other grounds, 347 F.3d 655, 660–ed dism  
62 (7th Cir. 2003); and City ofChicago, Il. v. StubHub!, Inc., which briefly noted that Section 230 “lim  mits who ay 
be called the publisher of inform  that appears online” but was “irrelevant” to the City of Chicago’sation 
authority to tax the resale ofevent tickets sold online, 624 F.3d 363, 366 (7th Cir. 2010) (“Chicago’s am  entusem  
tax does not depend on ation is a ‘speaker.’”).who ‘publishes’ any inform  or 
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F.3d at 1166–67 (Section 230 barred s based on ates.com publication, as written,claim  Roo m  ’s of 

third parties’ co m  onents their profile pages). 

Significantly, one of the critical cases on which Plaintiffs rely for the proposition that Section 

conduct in facilitating 

(Wis. 

230 “‘does not protect a website operator from liability that arises from its own 

211, 214activity’” (Resp. at 16, quoting Daniel  ist, 913p. v. Armsl LLC, N.W.2d Ct. App.user 

Daniel v. Armslist, LLC,2018), was reversed just this week by the Wisconsin Suprem Court,e 

N.W.2d ---, 2019 WI 47 (Wisc. April 30, 2019). In Armslist, the Wisconsin Suprem Court held that,e 

to prevent the “obvious chilling effect” on free speech of“impos[ing] [] tort liability for hosting third-

com  providersputer service from liability.” Id.party content,” Section 230 m  interactive“im uniz[es] 

specter of tort liability from  

service provider’s willingness to host third-party content.” 

*4. Section 230 “prevents the undermining an interactiveat computer 

Id. TheWisconsin SupremeCourt adopted 

andthe “m  contribution” from Roommates.com,aterial test rejected the very theory pressed byso 

Plaintiffhere: 

advertisements 
simDaniel’s negligence claim is ply another way of claim  slist ising that Arm  liable for 

publishing third-party firearm  
content. 
website 

and for failing to properly screen who 
The com  

be 
and 

this plaint alleges that Armslist breached its duty ofcarem accessay 
by designing that could 

users, 
slist provided 

used to facilitate illegal sales, failing to providea 
legal guidance to 

Restated, it alleges that Arm  
failed to adequatelym  

failing to adequately screen unlawful content.proper 
an online forum for third-party content and 

onitor that content. The dutyArmslist is alleged to have violated 
asderives from its role 

ofclaim that is prohibited by § 230(c)(1), 

570 F.3d at 1101–02, and MySpace, 

a publisher offirearm advertisem  This is precisely the typeents. 
no matter how artfully pled. 

Id. at *10–*11 (citing Barnes, 528 F.3d at 416, 420). The Wisconsin 

central premise 

Suprem Court’s reversal of thee ofPlaintiffs’ leading appellate cases akes clear that, contrary tomone 

toward broadthe of Plaintiffs’ argum  the ing trend continues to beent, overwhelm  

i munity, not away from it. 

II. Courts have read and interpreted CDA230 correctly. 

Plaintiffs do not dispute that the courts’ consistent reading of the law bars s—thetheir claim  

response effectively adm  Instead, the response argues that this court should not followits that it does. 
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these cases. Resp. at 1 (asserting that “[t]he ajority of the federal courts, and subsequently the statem  

courts” are “wrong”). Plaintiffs’ various argum  consistentents for why this Court should depart from  

and overwhelming precedent are meritless. 

A. Subsequent Technological and Social Changes Do Not Alter the Text or the 

The response first argues that this Court should disregard existing decisional law interpreting 

Meaning ofSection 230 

when SectionSection 230 because the changed and grown draminternet has atically since 1996, was 

the 

enacted. This argument is both legally and logicallyflawed. A court cannot change the text ormeaning 

sinceof a sim  because circumstatute ply surrounding stances have changed 

statute should be given the 

statute’s enactment. 

Rather, “[i]n the absence ofa specific am  ent,endm  meaningwhich it hada 

486 S.W.3d 116, 125 (Tex. App.-Houston [1st Dist.]when enacted.” Chamulv. AmerisureMut. Ins. Co., 

2016, pet. denied) (quoting Taylor v. Firemen’s & Policemen’s Civil Serv. Comm’n ofCity ofLubbock, 616 

its text, 

S.W.2d 187, 189 (Tex. 1981)). 

The m  federaleaning of a statute follows and in construing that text, courts look to 

and 

… Perrin v. U. S., 444“the ordinarym  [s]eaning ofthe term  at the tim Congress enacted the statute .”e 

purposeU.S. 37, 42 (1979). Although the 

interpreted, eaning of the 

context of the statute when enacted may bear upon 

text does not change over e based ontim  real-worldmthe 

eant to 

how that text is 

mchanges. Where a statute is change based on such changes in the real world, Congress can 

indicate. See Jam v. Int'lFin. Corp., 

230, expressly “refer[] 

139 S. Ct. 759, 769 (2019) (discussing interpretation of statutesso 

to Congress 

Sectionthat, unlike to” and incorporate a subject that is subject to change). 

Otherwise, it is up 

539 (2019). The 

m  suchake changes. See New Prime Inc. v. Oliveira, 139 S. Ct. 532,to 

is clear: “if judges could freely invest old statutory term with eanings,s newmreason 

we would risk am  outside the single, finely wrought and exhaustively considered,ending legislation 

procedure the Constitution co m  . (internal quotation arks itted). Put another way,ands.” Id m  om  

“stare decisis carries enhanced force when a decision … interprets a statute because, unlike with a 
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constitutional provision, any errors in the court’s analysis can easily be corrected byCongress.” Kimble 

v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 2409 (2015); so United States v. Wise, 370 U.S. 405, 411see al  

(1962) (“[S]tatutes are stances existing at the timconstrued by the courts with reference to the circum  e 

ofthe passage.”). 

not at all clear that the changes in theMoreover, even ifnone of these principles applied, it is 

other internet sites 

internetwouldwarrant l  s, given the greater volumessprotection for platform  e oftraffic on the internet 

orit. If platformsand the degree to which our y has e to dependeconom  com  on 

had to m  to ensure thatonitor any and all posts such posts could possibly do real-world harm theno , 

wouldthan itcrushing burden on platform woulds be even have been in 1996 absentgreater now 

Section 230, given the m  euch larger volum and plexity of internet co m  But inunications today.com  

any event, even if som such ents ine adjustm  the statutory scheme could possibly be warranted to 

toaccount for technological advances, it is for Congress 

Actions from Section 230 

m  ents—not this Court.ake those adjustm  

B. The Legislative History ofthe 2018 AmendmentDoes Not Exempt State LawCivil 

The response’s argument that this Court should depart from existing precedent in this case is 

of child 

rendered even ore plausible by the 2018m  im  am  ents m  Sectionendm  that Congress actually did ake to 

address the issue 

enacted 

230—precisely to trafficking that is the centerpiece of Plaintiffs’ entire 

argument. Specifically, Congress the Allow States And s To Fight Online SexVictim  

(“FOSTA”), 

ation 

Trafficking Act of 2017 

overwhelm  

Pub. L. 115-164, Apr. 11, 2018, 132 Stat. 1254, in response to 

informing 

highlight 

that advocacy groups and affected parties presented to Congress to 

docum  andent 

regarding the 

the growing problem  child trafficking. Presented with inousof volum  

evidence proliferation of child trafficking on the internet—and specifically trafficking 

over sites like backpage.com that were knowingly used to buy and sell children for sex—Congress 

am  to .ended both the underlying federal substantive law and Section 230 address the problem  
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First, it created a new federal civil cause of action against operators of interactive computer 

services who ote or facilitate the prostitution of another . at § 6intentionally “prom  person.” Id 

(codified at 18 U.S.C. § 2421A). 

i munity 

federal civil 

Section 230Second, it ended Section 230 to create a specific exceptionam  forto 

afederal civil claim brought under 18 U.S.C. § 1591 and § 1595 (which together provides 

trafficking).4 FOSTA, § 4 (codified atcause ofaction against knowing and reckless participants in sex 

prosecutions. Notably, 

47 U.S.C. § 230(e)(5)(A)). 

Finally, it also exem  certain types ofpted criminal 

§ 230(e)(5)(B)–(C). 

it did notstate 

am  

exempt state civil actions at all. See 47 U.S.C. 

The response contends that the legislative history ofthis endment shows Congress’s desire 

allow any and all civil actions by victim of sex trafficking. See Resp.s at 23–24. But that argumentto 

to 

ignores what Congress actuallywrote into law, as 

The 

the text ofFOSTAm  sakes clear that state civil claim  

am  entsendmexem  Section 230.pted from  Section 230 expressly carve out the specificnotare 

ofaction, and also expressly exem  

§ 2421A, but they contain 

federal causes pt state criminal prosecutions based on conduct that 

no provision exempting state civilclaimsor 

U.S.C. 

would violate 18 U.S.C. § 1591 

See, 

from the reach of Section 230. See 47 § 230(e)(5). If Congress had intended to exem statept 

so.it would have said 

the negative-im  

e.g., Jennings v. Rodriguez,civil actions, 138 S. Ct. 830, 844 (2018) (applying 

plication canon); Russe lo v. UnitedStates, 464 U.S. 16, 23 e). The fact that(1983) (sam  

pted certainexem  

ptions enacted through FOSTA. In carefully crafting specific 

Congress claim and not others, akes clear that it intended to it the scope ofm  lims 

exemthe exem  to toptions Section 230 

bat the scourge ofchild traffickingwhile retaining the importantprotections necessary for internetcom  

4 Notably, Section 1595 also its state attorneys general to bring claim under the new federal cause ofperm  s 
action as parens patriae. 18 U.S.C. § 1595(d). 
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service providers to continue s in the face of otherwise itlessoperating their platform  potentially lim  

liability, Congress chose not to exem  civil claim from  unity.pt state s Section 230 i m  

Contrary to argum  FOSTA’s legislative history confirmsPlaintiffs’ ent, that Congress sought 

of action,causesexempt only certain state proceedings based on the exemcriminal  pted federalto a 

Co mittee 

new 

solution strong precise yet carefully ited in scope. Theand lim  House Judiciary 

trafficking by providing 

Report 

noted that FOSTA “is designed to batcom  online sex tools to law 

47 

enforcement through a inal statute and bymnew federal crim  aking it easier for states to prosecute criminal  

Decency Act,actorwebsites by am  of the Co mending section 230 unications U.S.C. S 230.” H.R. 

The report continued, explaining thatREP. 115-572, 3, 2018 U.S.C.C.A.N. phasis added).73, 74 (em  

FOSTA “will allow vigorous crim  ent against all bad-actor websites, not justinal enforcem  

Backpage.com, through the creation ofa new federal law and by explicitly permitting states to enforce 

opportunities 

crim  irror this new federal law and current federal sex trafficking law.inal laws thatm  With this robust 

have more to obtain restitution.” Id.crim  enforcem  victim willinal ent, s at 73, 77. 

argument 

Nowhere does the Report mention abrogating Section 230 for state civil claims. 

Plaintiffs’ 

to 

To the extent that is based on statem  in the legislative historyents 

intent 

that 

broadersupposedly evincing a address child trafficking, those ents are entirelystatem  

limited remedy 

am  

consistent with the Congress enacted—and in any event, the legislative history 

the 

545 

subjects not covered in the express text. Exxon Mobilcannot be use extend endm  toentsto 

Corp. v. A lapattah Servs., Inc., 

legislative history 

U.S. 546, 568 (2005) (“[T]he authoritative ent is the statutorystatem  

the 

statutory interpretation only 

or any other extrinsic aterial. Extrinsic aterials have a role inm mtext, not 

to the extent they shed a reliable light on the enacting Legislature's 

understanding ofotherwise am  term  . v. Scott, S.W.3d 927,biguous s.”); Presidio Indep. Sch. Dist 309 930 

(Tex. 2010) (sam  REP. 115-572, 3, 2018 U.S.C.C.A.N. 73, 74, 77.e); 47 U.S.C. § 230(e)(5); accordH.R. 
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C. A Statement ofPurpose Does Not Change the Meaning ofa Statute 

Nor does the ent ofpurpose in FOSTA—which m  a precise referencestatem  akes general, im  

to state and federal inal and civil s—m  that state civil s are now ptedcrim  claim  ean claim  exem  from  

not operative 

U.S. 

The law is clear that this kind ofprefatory language is 

change the operative statutory text. Hawaii v. O fice ofHawaiian A fairs, 556 

Section 230. See Resp. at 24–25. 

are 

law and cannot 163, 

facts which 

provisions adopted in 

175 (2009). This type of uncodified entstatem  of purpose “recite[s] supposed to 

represent the justification, in the m  of the legislature, for theinds the ensuing 

enactment.” SeeN. Singer& S. Singer, 1A SUTHERLAND: STATUTES AND STATUTORYCONSTRUCTION 

§ 20:3 (7th ed. 2008); accordA. Scalia&B.A. Garner, READINGLAW: THEINTERPRETATIONOFLEGAL 

(2012). (“[A]n expansive purpose in the preamTEXTS 219 ble cannot add to the specific dispositions 

private disposition pursues its stated purposes at a lof the operative text. After all, no legislation or 

And there is no ent that the limrequirem  itations contained in the enactment must be recited incosts. 

the prologue.”). 

Even if a statement ofpurpose is part of the legislation enacted by Congress, is not law unto 

eaning ofthe operative clause” ofthe statute.itselfand cannot “change the plain m  

Ct. 1969, 1978 (2016). 

KingdomwareTechs., 

make [the statute] 

Inc. v. UnitedStates, 136 S. When faced with a prefatory provision such as this, 

license to do what it was not designed to do.” Hawaii, 556court simply “hasa no 

(quoting District ofCol  er, 554 U.S. 570, 578 n.3 (2008)); so Yazoo &Miss.umbia v. He l  see alU.S. at 175 

Valey R. Co. v. Thomas, 132 U.S. 174, 188 (1889) (“[A]s the preamble is no part ofthe act, and cannot 

powers,or confer 

the necessity ofresorting to it to assist in ascertaining the true intent and 

enlarge control the words of the act, unless they are doubtful or ambiguous,nor 

meaning ofthe legislature is 

in itself fatal to the claim set up.”). 

That is especially true here. FOSTA created three discrete, narrowly tailored exem  toptions 

Section 230, none of which covers state civil claim  a state civil exem  intos. Reading claim  ption 
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FOSTA’s prefatory language im  the mwould properly “change plain eaning of [FOSTA’s] operative 

clause,” 47 U.S.C. § 230(e)(5). Kingdomware Techs., 136 S. Ct. at 1978. As the e Court hasSuprem  

explained, it is “the job ofCongress by legislation, not [courts] by supposition, both to write the laws 

and to repeal them.” EpicSys., 138 S. Ct. at 1624.5 

Clear That Other CategoriesThe Express Exemptions from Section 230 Make of 
. 

D. 
Human Trafficking Cases, Including State LawCivil Actions, Remain Preempted  

Resp. 

Finally, the response suggests that the express preemption clause in 47 U.S.C. § 230(e)(3) does 

“consistent” with Section 230.not apply to state law causes ofaction that are at 28. What the 

its inception, and courtsin Section 230 from  

they have interpreted Section 230 

response fails to ention is that this languagem  havewas 

to 

language 

been aware of it even as provide broad i munity and bar state 

this 

not relevant here) 

failure to warn and negligent undertaking 

Congress am  imitedexceptionsended the statute (to add l  

claims. That left untouched whenwas 

an intent to retainindicates 

word 

this i m  entio.unity, not to repeal it sub sil  SeeTexasDep’tofHous. &Cmty. A fairs v. InclusiveCommunities 

aProject, Inc., 135 S. Ct. 2507, 2520 (2015) (“‘If 

later version of that 

phrase has been … given a uniformor 

…, a 

to carry forward that interpretation.’” (quoting Scalia & Garner, READING LAW: THE 

interpretation by inferior perpetuating the wording is presumedcourts act 

INTERPRETATION OFLEGALTEXTS 322 (2012)); GrimesCty. BailBondBd v. E l 267 S.W.3d 310, 315. en, 

aargum  thatent 
intended to apply to 
by the 2018 Congress about what the intentions ofthe 1996 Congress cannot alter the 

5 Plaintiffs’ in FOSTA’s legislative history establishes that Section 230statement was never 
state 

cannot 

civil claim like hers (Resp. at 25–26) is even further afield. Unenacted speculations 
meaning ofSection 230. 

Congress 

(a contradiction in 

A later change the eaning of a statute enacted by an earlier Congress ply by sayingm  sim  
Bruesewitzv. WyethLLC, 562 U.S. 223, 242 (2011) (“Post-enactment legislative historysomething on the record. 

term is not a ate tool of statutory interpretation.”); In re Doe, 19 S.W.3d 346, 352s) legitim  
(Tex. 2000) (“[C]ourts construing statutory language should give little weight to post-enactm  entsent statem  by 
legislators. Explanations produced, after the fact, by individual legislators are not statutory history, and can 
provide little guidance as omto what the legislature collectively intended.” (internal quotation itted)). Congress 
has the power to end the statute—as it has done—but in order to do so, it m am  theam  ust end text. Broad 
policy statem  plied repeal ofa prior statute—ents, even ifcontained in legislative “findings,” cannot effect an im  
only actual enacted statutory text can do that. O’Gil  519 U.S. 79, 90 (1996) (“[T]he view ofavie v. UnitedStates, 
later Congress cannot control the interpretation of an earlier enacted statute.”); so In re Doe, 19 S.W.3dsee al  at 
352. 
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(Tex. App.—Houston [14th Dist.] 2008); Keene Corp. v. UnitedStates, 508 U.S. 200, 212 (1993) (where 

Congress re-enacts language that has been subject to a settled judicial interpretation, the eSuprem  

Court will judicial interpretations“apply the ption that Congress was aware of these earlierpresum  

(1978) (“Congress normally 

the incorporated law, at least insofar 

and, in effect, adopted them  ardv. Pons, 575, 581”); Loril  434 U.S. becan 

presumed to have had knowledge of the interpretation given to 

as it affects the new statute.”). 

the broad 

two 

FOSTA expressly carves out three specific exceptions preemptive effect ofto 

of action, andSection 230(e)(3): one for a newly created federal civil for certain kinds ofcause 

Plaintiffs would have the Court create 

trafficking—on the theory that this 

state crim  See 47 U.S.C. § 230(e)(5).inal prosecutions. a fourth 

that 

exception—for state civil causes of action addressing sex fourth 

exception would be consistent with one of the exceptions 

it would have said 

Congress actually created. But if 

civil actions, 

statute 

so. See Jennings, 138 S. Ct. atCongress had intended to exem statept 

here, a 

not authorized 

844; Russe l 464 U.S. ato, 23. Where, contains a eticulous . . . enum  of“m  erationas 

courts are to create additional exceptions.” Lawexem  and exceptions . . . [,]ptions v. 

effect, 

Siegel, 571 U.S. 415, 424 (2014). 

impl y repealediedlargument is, in 

applied to state civil claim  

Plaintiffs’ that FOSTA Section 230 unityi m  as 

s relating to sex trafficking. As the Suprem Court reaffirm  ,ed just last terme 

“[a] party seeking to suggest that two statutes cannot be harmonized, and that one displaces the other, 

of showingheavy burdenbears the ‘a clearly expressed congressional intention’ that such a result 

should follow.” EpicSys. Corp. v. Lewis, 138 S. Ct. 1612, 1624 (2018) (quotingVimarSeguros yReaseguros, 

S.A. v. M/VSky Reefer, 515 U.S. 528, 533 (1995)). The intent m  m  as thereust be “clear and anifest,” 

is a “‘stron[g] presum  that repeals by im  are ‘disfavored’ and that ‘Congress will[ption]’ plication 

specifically address’ preexisting law when it wishes to suspend its norm  aal operation in later statute.” 

REPLY IN SUPPORT OF FACEBOOK’S MOTION TO DISMISS Page 13 

MR 1 1

 Document ID: 0.7.2270.6687-000003 



          


                  


 


               


               


              


              


                    


                   


             


                


              


                  


                  


              


           


            


               


               


                 


                 


             


            


             


               





l

m

m

MR 12

k rel
Ctcir

sti
D

ssegru
B

nylir 
Mfo

eciff
O

ypo
Cl iciffon

U

Id. (quoting Morton v. Mancari, 417 U.S. 535, 551 (1974), and UnitedStates v. Fausto, 484 U.S. 439, 452, 

453 (1988)). 

Where it is responseargued that a later federal statute overrides an earlier provision, theas 

conflict between thedoes here, the court ust ine whether there is a clear and irreconcilablem  determ  

earlier statute 

in order that [the] 

provisions, m  meaning a later-enacted statute ust “expressly contradict” betwo an or so 

incom  endmpatible that inferring am  ent or repeal “is absolutely necessary … words 

148, 155 (1976) (statutes 

Nat’ Ass’n ofHome Buill  ders v. Defs. ofWidl e,if[of the later statute] shall have any eaning at all.”m  551 

426 U.S.U.S. 644, 662 (2007); alsee so Radzanowerv. Touche Ross&Co., are in 

between 

must 

repugnancy 

found, 

“irreconcilable conflict” when there is a “positive 

m  where such a conflict isutually coexist”). Even 

them or … they cannot 

there 

displace 

be a anifest expression ofm  

or the earlier provision. Branch v.Congressional intent that the later supersedeenactment 

at 551; Radzanower,417 U.S. 

534 U.S. 124, 142 (2001) (“The rarity with which [the Court has] 

Smith, 538 U.S. 254, 273 (2003); Morton, at 153; accordJ.E.M. Ag426 U.S. 

relatively stringent standard 

Suppl  ’ , Inc.,y, Inc. v. PioneerHi-BredIntl  

thediscovered im  isplied repeals due for such findings, ely,nam  thatto 

irreconcilable conflict between the two 

express 

there be an federal statutes at issue.”). 

FOSTASection 230 and such “irreconcilable conflict,” because the two statutesno 

written.comfortably coexist FOSTA addresses the problem ofchild trafficking on the internet byas 

creating a new federal 

and 

ofaction and abrogating Section 230 i munity for specific federal causescause 

statefor certain 

73, 74. That FOSTA did not go further to 

criminal prosecutions. FOSTA, §§ 4, 6; accordH.R.of action REP. 115-572, 3, 

2018 U.S.C.C.A.N. 

i m  doesunity 

civilclaim from Sectionexempt state s 

230 not create an “irreconcilable conflict.” Rather, it reflects Congress’s careful 

balancing between providing a response to child sex trafficking and itting internet serviceperm  

providers to continue operating their platform without fear of boundless liability. FOSTA’s news 

federal cause of action and its exceptions for certain federal civil s and certain state crimclaim  inal 
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prosecutions provide crucial tools in the fight against child sex trafficking, and their value exists apart 

from any ption for state civil claim As a result, this is not a case where inferring endmexem  s. am  ent 

or repeal “is absolutely necessary … in order that [the] words [of the later 

meaning at all,” Nat’ Ass’n ders, U.S. at 662.l  ofHome Buil  551 Because the “two 

statute] 

statutes capable of 

shall have any 

are 

426 U.S. at 155.Radzanower,co-existence, it is the duty of the courts … to regard each as effective.” 

E. Plaintiffs’ Counsel Made A Strategic Choice Not to Plead the Federal Claim 
Provid By Congressed  

relevantThe response suggests that, unless this court breaks from all 

recover 

federal and Texas 

CDA 230, victims will never 

Facebook 

precedent and reads a new exception into for their injuries and 

pointedbad actors will never be held accountable. But, out in its otion dismm  to iss,as 

of action specifically to address 

under 

Congress has provided a federal cause these concerns. It even went 

bring claimsfar as to perm stateit attorneys general the new federal cause of actiontoso as 

counsel chose§ 1595(d). Plaintiffs’ 

federal cause ofaction, which she certainly could have done against the Backpage defendants. 

parens patriae. 18 U.S.C. not to plead these cases under the new 

Rather, 

statepleadPlaintiffs’ counsel instead chose to law claim against Facebook in state court. It iss now 

quite clear why. First, Plaintiffs do not even arguably have 

which ultiple 

a claim against Facebook under the federal 

mrequireof action, elements that she cannot allege—including the intentcauses 

requirem  andent the “venture” 

courts 

requirement. Second, Plaintiffs’ counsel likely wanted to avoid 

federal 

this 

removal because the 

wished to 

have applied Section 230 to claim such as these, and theys may 

to arguehave Court that it should disregard the ing body of precedentoverwhelm  

interpreting Section 230. So they chose to forego the federal cause of action expressly provided by 

Congress Plaintiffs’ cases in state court, under state law, and now ust accept themto pursue 

consequence that CDA 230 applies. 

Accordingly, this case is not about whether sex trafficking victim can sue internet services 

providers—or even aboutwhether criminals engaged in such trafficking can be prosecuted. Congress 
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has ensured that victims will have a remedy against perpetrators—and websites that openly foster the 

sex trafficking trade—and that certain state inal proceedings can also go forward. Rather,crim  it is 

aboutwhether Plaintiffs ents to evade the application ofSection 230deploy these lim  endmited amcan 

in a state law action against an internet platform Under the regim created by Congress pursuant to. e 

its power to regulate interstate erce, they cannot doco m  so. 

III. The New Causes of AmendAction in Plaintiff’s Third  ed Petition Are Barred by 
Section 230 

On the sam dayPlaintiffs filed their response, they alsoe ended their petitions to add claimsam  

barred for thefor negligent undertaking and strict products liability. These claim ares sam reasonse 

eaning ofCDA 230 for which the response 

as the original claims. 

mNotably, even the narrower aritan”“Good Sam  

An internet service provider “cannot be held liable for its 

availability of certain [third-party] 

advocates applies fully to Plaintiffs’ claims. 

WL 1535694, 

Davis v. Motivagood faith efforts to restrict access to or material.” 

Enterprises, L.L.C., 09-14-00434-CV, 2015 at *4 ont(Tex. App.—Beaum  Apr. 2, 2015, 

the negligent undertaking claimpet. denied). As m  explicit, Plaintiffs’ claim seek to use againstakes s 

on 

Facebook the fact that Facebook is and has been actively working to prevent its site from being used 

teenagers 

acknowledges, 

for harm, including harm to its site. 

As the Facebook has always been dedicated to protecting againstresponse 

Resp. at 21. 

Facebook—indeed, they 

harmful uses ofits site. The petitions expressly try to use Facebook’s own Safety policies 

procedures againstand now say that Facebook is liable for negligent 

should be liable 

undertaking, and should be “strictly liable” for anym  Plaintiffs also say that Facebookisuse ofits site. 

it is taking such steps but,because it is not taking protective steps, but becausenot 

according to Plaintiffs, it should have taken different or better protective steps, and should be liable 

every tim those steps fail to prevent e . See Resp. at 21 (noting that Facebook eme som harm  ploys 

“advanced technical systems to detect m  ful conduct towardsisuse of [its] Products, harm  others, and 
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situation where we ay be able to help support or protect our unity.”). This is precisely them  co m  

type of liability for third-party content that CDA 230 was intended to prevent, even under the 

“narrow” interpretation for which the response advocates. Davis v. Motiva Enterprises, L.L.C., 

pet. denied) (holding 

09-14-

00434-CV, 2015 WL 1535694, at *4 ont Apr. 2,(Tex. App.—Beaum  2015, 

barred “[b]ecause § 230(c)(2)negligent undertaking claim against internet service provider allowswas 

an interactive computer service provider to ‘establish standards ofdecencywithout risking liability for 

Facebook, including—especially—thosedoing so’”). Accordingly, all Plaintiffs’ sof claim against 

added by the Third Amended Petition, are barred by Section 230. 

CONCLUSION 

Texasfutile. Federal and 

Plaintiffs’ theory of liability is barred by Section 230. Each Plaintiffhas already 

Any further endm  would beam  ent consistently have heldcourts 

ofaction. 

amended her petition 

m  es, and has only addedultiple tim  barred causes 

purpose. See GoDaddy.com, LLCv. Toups, 

Accordingly, it is clear that furthermore 

leave to end wouldam  429 S.W.3d 752, 753 (Tex.serve no 

09-14-00434-CV, 

s with prejudice); DavisApp.—Beaum  issing claimont 2014, pet. denied) (reversing trial court and dism  

No.v. Motiva Enterprises, L.L.C., 2015 WL 1535694, at *4 ont(Tex. App.—Beaum  

Apr. 2, 2015, pet. denied) (affirming dismissal with prejudice). 

Subject to its Special Appearance, Facebook asks the Court to dism  causesiss all ofPlaintiffs’ 

ofaction against Facebook with prejudice pursuant to Rule 91a.6 

6 As stated in Facebook’s ended Motions to Dism  Facebook is willing to waive its right,Original and Am  iss, 
should the Court grant its m  to any award of its legal fees pursuant to Texas Rule of Civilotion, Procedure 
91a.7. 
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Dated: May 2, 2019 itted,Respectfully subm  

/s/ RussFalconer 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 

571-2936Facsimile: (214) 
VLewis@gibsondunn.com  
RFalconer@gibsondunn.com  

William B. Dawson 
05606300 

GIBSON, DUNN & CRUTCHER LLP 
State Bar No. 

Main Street, Suite 3000811 
Houston, TX 77002-6117 
Telephone: (346) 
Facsimile: (346) 

718-6600 

WDawson@gibsondunn.com  
718-6620 

Kristin A. Linsley 
(Pro hac vice application forthcoming) 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsim  374-8471ile: (415) 
KLinsley@gibsondunn.com  

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on ent was filed and servedthe 2nd ofMay, 2019, the foregoing docum  

on all counsel ofrecord by electronic case filing in accordance with the Texas Rules ofCivil 

Procedure. 

/s/ RussFalconer 
Russell H. Falconer 
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5/10/2019 5:34 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 33492857 
By: Anais Aguirre 

Filed: 5/10/2019 5:34 PM 

No. 2018-69816 

Jane Doe § In the District Court of 
§ 

v. § 
§ 

Facebook, Inc.; Backpage.com, LLC § 
d/b/a Backpage; Carl Ferrer; § Harris County, Texas 
Michael Lacey; James Lark  §in; 
John Brunst; America’s Inns, § 
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Southwest Freeway, Houston, § 

334th Judicial DistrictTX 77074; and Texas Pearl, Inc. § 

No. 2018-82214 

§Jane Doe In the District Court of 
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Introduction 

This post-hearingbriefhas threemajor sections. In the first, we discuss 

orwhy Plaintiffs’ claims do not treat Facebook as a publisher speaker of 

Preemption is the subject of the second section. In thethird-party content. 

final section, we etak each of the Court’s main questions from the hearing— 

we count fourteen ofthem—and briefly answer those questions. 

Argument 

Facebook AsI. Plaintiffs’ Claims Do Not Treat a Publisher or 

Apply Because 

Speaker ofThird-Party Content 

S  230 Notection Does Plaintiffs’ Claims 
Are Based on Content Facebook Should Create or 
Actions It Should Take 

A single sentence of Section 230 has been interpreted 

to internet service providers: “No provider 

as providing 

or user of anbroad immunity 

interactive computer service shall be treated as the publisher or speak ofer 

any information provided by another information content provider.” 47 

publisher?” Reporter’s Record, Motion Hearing May 3, 

U.S.C. § 230(c)(1). The Court ask  does that . . isn’ted, “What is it Facebook  . 

aand nota speaker 

2019, p. 49 (hereafter, “R.R. 49”). The 

publisher in some 

answer is that Facebook may be a 

scenarios, but Plaintiffs do not seek to impose liability on 

Facebook for publisher functions. Rather, Plaintiffs’ claims are based on 

Facebook  warn act.’s failure to or 
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When a statute uses a word that it does not define, courts must 

determine the word’s common, ordinary meaning by examining, among 

in which it is used, the legislative history of the 

statute, dictionary definitions, treatises and commentaries, and judicial 

other things, the context 

constructions ofthe word in other contexts. Yates v. UnitedStates, 135 S. Ct. 

438 SW.W.3d 556,Comet II Constr., Inc., 

563 (Tex. 2014). With respect to Section230, theword“publisher”musthave 

1074, 1082-85 (2015); Jaster v. 

publisher status.onofaction baseda meaning relevant to legal causes 

Under the principle of noscitur a sociis, “a work is known by the 

word a meaning so broad that itonecompany it keeps—to avoid ascribing to 

is inconsistent with its accompanying words, thus giving unintended breath 

the Acts ofCongress.” Yates, 135 S. Ct. at 1085. Thus, “publisher” shouldto 

as 

be construed consistently with the word that accompanies it, “speaker.” 

statusone’sLiability based publisher or erspeak is encompassed byon a 

way that stretches that word well beyond its 

defamation law. The Zeran line of decisions and Facebook construe 

common legal“publisher” in a 

Black’s defines “publish” 

meaning and the meaning ofthe word “speaker” with which it is paired. 

as (1) “to distribute copies (of a work to) the 

public,” (2) “[t]o communicate (defamatory words) to someone other than 

the person defamed,” (3) “[t]o declare (a will) to be the true expression of 
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one’s testamentary intent,” and (4) “[t]o mak (evidence) available to jurye a 

during trial.” Black’s Law Dictionary 1352 (9th ed.). The second definition, 

expressly related to defamation, is the only one that makes sense in the 

statutory context. And under the common law, publication occurs when 

someto“statements are communicated orally, in writing, in print thirdor 

Rincones,v.person,” i.e., libel or slander. Exxon Mobil Corp. 520 S.W.3d 

572, 579 (Tex. 2017). 

Additionally, as discussed in Plaintiffs’ Responses, the legislative 

history ofSection 230 indicates that one ofCongress’s specific purposes was 

y Services Co.,overrule Stratton-Oakmont v. Prodig  

WL 323710 (N.Y. Sup. Ct. May 24, 1995). That opinion held Prodigy 

No. 31063/94, 1995to 

publisher ofdefamatory statements postedpotentially liable on its site byas 

a user. 

Nothing in the text or history ofSection 230 indicates 

the word “publisher” a broadermeaning than it has in defamation law. Thus, 

an intent to give 

in a plain language construction of Section 230, Facebook cannot be liable 

for a libel claim, which treats it as a publisher, based on defamatory 

statements written by a his Facebook page; nor can it be liable foruser on a 

slander claim, which treats it as a speak  based on defamatory statementser, 

made by a user in a video. 
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Here, Plaintiffs’ claims are that Facebook knowingly facilitates and 

benefits from sex trafficking, is negligent, and has negligently undertaken 

claim, 

content—  

actions to combat its problem with human trafficking. For each 

its own 

Facebook 

Plaintiffs allege that Facebook should have created 

warnings. Additionally, for each claim, Plaintiffs allege 

sex 

should 

ofvictimshave taken affirmative steps to protect potential trafficking 

such as the Plaintiffs. 

98ChapterFor example, with respect to the trafficking claim,sex 

facilitatedPlaintiffs contend Facebook knowingly 

using advertising 

and benefited from sex 

trafficking by, inter alia, “not space for public service 

announcements regarding the dangers of 

recruiting methods used by traffickers.”1 

entrapment, grooming, and 

That is, Facebook should havesex 

Plaintiffs also contend Facebook 

discharge its duty to by failing to 

created negligently failed tocontent. 

warn of the danger of “grooming” bywarn 

Similarly,traffickers.2 Plaintiffs allege Facebook negligently undertooksex 

1 For Jane Doe 1 (No. 2018-69816): Third Amended Petition, ¶ 327a; 
For Jane Doe 2 (No. 2018-82214): Second Amended Petition, ¶ 324.a. 

2 For Jane Doe 1: Third Amended Petition, ¶ 339; for Jane Doe 2: 
Second Amended Petition, ¶ 330. 
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to warn users and “failed to exercise reasonable care in warning Jane Doe 

about sex trafficking recruitment on its platforms.”3 

created its 

speaker of third-party 

Because these claims assert Facebook should have own 

. 

content, they do not treat Facebook as a publisher or 

would require 

producedwarning falls outside ofsection 230(c)(1).” Doev. InternetBrands, 

“[A]n alleged tort based on a duty that self-content. a. . 

v. Denton,also HuonInc., 824 F.3d 846, 851 (9th Cir. 2016); 841 F.3dsee 

wheredismissal733, 742-43 (7th Cir. 2016) (reversing some of plaintiff’s 

allegations did not fall within Section 230). Therefore, none of the claims or 

allegations should be dismissed. 

Negligent Undertaking 

Plaintiffs’With negligent undertaking claims, the Courtrespect to 

allegations squared 

Counsel, unfortunately, 

asked how the with the provisions of Section 230. 

R.R. 44. launched into a discussion of preemption 

and legislative history, which is certainly not the most direct way ofdealing 

with the Court’s question. See R.R. 45-49. The most direct answer is that the 

statuteprovisions of the 

be involved in the undertaking allegations. 

do not concern the same type of content as would 

3 For Jane Doe 1: Third Amended Petition, ¶ 331; for Jane Doe 2: 
Second Amended Petition, ¶ 337. 
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In Texas, the elements of a negligent undertaking claim are (1) the 

defendant undertook to perform services that it knewor should have known 

defendant failed 

and (3) 

were necessary for the plaintiff’s protection, (2) the to 

either 

(4) defendant’s 

exercise reasonable care in performing those services, the 

plaintiff relied upon the defendant’s performance, or 

harm. Torrington Co.performance increased the plaintiff’s risk of v. 

Stutzman, 46 S.W.3d 829, 838 (Tex. 2000). 

screen 

Plaintiffs have pled that Facebook: 

about and to 
knew should 

• Undertook to for illegal conductwarn users on 
its platforms because it have known such actionsor 

necessary to protect Plaintiffs,4 

reasonable care 

were 

• Failed to exercise in warning Plaintiffs about sex 
trafficking recruitment on its platforms, in screening and 

ontraffickers 
reporting Plaintiffs’ Facebook/Instagram friend,5 
identifying its Platforms, and in identifying andsex 

theserelied on• Plaintiffs undertakings or Facebook’s negligent 
performance increased the risk ofharm to Plaintiffs,6 and 

Jane4 For 
Second Amended Petition, ¶ 336. 

Doe 1: Third Amended Petition, ¶ 330; for Jane Doe 2: 

5 ForJaneDoe 1: ThirdAmendedPetition¶331; forJaneDoe2: Second 
Amended Petition, ¶ 337. 

6 For Jane Doe 1: Third Amended Petition, ¶¶ 332-33; for Jane Doe 2: 
Second Amended Petition, ¶¶ 338-39. 
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• Facebook’s negligent undertaking proximately caused Plaintiffs’ 
harm.7 

As explained in Section I(A) above, these allegations are not 

230(c)(1) (treatmentinconsistent with the provisions of subsection as a 

publisher/speaker) because the allegations relate to information providedby 

Facebook, but Section 230(1)(c)(1) onlyapplies to information provided bya 

third party. 

Additionally, the allegations do not conflict with subsections (c)(2)(A) 

Subsection (A) precludes liability for actions taken in good faith “to(B).or 

restrictaccess to oravailabilityofmaterial that theprovideroruserconsiders 

obscene, lewd, lascivious, filthy, excessivelybe violent, harassing,to or 

U.S.C. § 230(c)(2)(A). That subsection isotherwise objectionable.” 47 

protect internet service providers from liabilityobviously intended to 

and the undertaking allegations doconnected with pornography, 

objectionable from that standpoint. Similarly, 

not relate 

that is subsectionto content 

(B) prevents liability for “actions 

technical restrict access” 

taken to enable or make available . . . the 

tomeans to the same material, i.e., pornographic 

content. 47 U.S.C. § 230(c)(2)(B). 

7 For Jane Doe 1: Third Amended Petition, ¶ 334; for Jane Doe 2: 
Second Amended Petition, ¶ 340. 
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It should be added that Plaintiffs do not know what Facebook has 

actually done with respect to the undertaking allegations, they only know 

if Facebook’s objections to 

undertaking claims were potentially well-taken, they would pose an 

what Facebook says it has done. Thus, theeven 

dismissevidentiary issue that cannot be resolved by motion to on thea 

pleadings. 

None of Facebook’s of CasesExamples 
230 Did Not Apply Followed Facebook’s But-For Test 

230 liability when 

Where Section 

bars 

of causation 

According to Facebook, Section “the cause of 

action depends in any way [on] the chain on a third-party 

sharedthe site or 

Facebook asks the Court 

[content] that’s posted the site.” R.R. 8 (emphasison on 

added). In other words, to apply a but-for test for 

determiningwhetherSection 230(c) applies to Plaintiffs’ claims. See R.R. 10. 

the Court’s 

230, 

In question about what kind of claims wouldresponse to 

by Section 

Seventh and Ninth Circuits. 

be barred Facebook described three cases from thenot 

R.R. 14-15. But Facebook ignored the fact that 

rejectedcourts 

provide 

those the but-for test. Rather, they recognized that “[t]o 

immunity ‘every timebroad a website uses data initially obtained 

from third parties would eviscerate [the CDA].’” HomeAway.com, Inc. v. 

City ofSanta Monica, 918 F.3d 676, 682 (9th Cir. 2019) (citing Barnes v. 

Yahoo!  570 F.3d 1096, 1100 (9th Cir. 2009))., Inc., 

Plaintiffs’ Post-Hearing Brief Page 8 
on Rule 91a Motion to Dismiss 

MR 30

 Document ID: 0.7.2270.6687-000003 

https://HomeAway.com


     

     


          


            


            


            


            


            

             


          


             


          


           


           


             


           


           


         


            


            


            


            



MR 31

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

Facebook first discussed City ofChicago, Ill. v. StubHub!  624, Inc., 

F.3d 363 (7th Cir. 2010), in which the defendant (like Facebook) asked the 

It argued Section 230 prevented Chicago from 

its site because the tax statute sought 

court to apply a but-for test. 

assessing taxes on sales conducted on 

those sites by thirdmake “on-line sites liable for activities conductedto on 

Brief for Appellee, City ofChicago, Ill. v. StubHub!, Inc., 

The Seventh Circuit 

parties.” No. 09-

5, 2010).3432, 2010 WL 3950593 at *15 (7th Cir. Feb. 

createnotdisagreed, holding that “subsection (c)(1) does 

624 F.3d at 366. It noted that Section 230 matters 

‘immunity’ ofan 

anykind.” StubHub!, Inc., 

“fordefamation, obscenity, orcopyright infringement” claims, but the taxdid 

“who ‘publishes’ any information or isnot depend ‘speaker.’” Id.on a 

Doe v. Internet Brands, Inc.,on 

a 

Facebook also relied 824 F.3d 846 

involved(9th Cir. 2016), which failure to warn claim brought by a rape 

networkingsocial 

explained why the but-for 

victim against site. In that opinion, the Ninth Circuita 

test effectively deletes the phrase “treated as the 

speaker”or 

the 

publisher from Section 230. It acknowledged that “Internet 

asBrands acted 

user profile 

‘publisher or speaker’ of user content by hosting Jane 

Doe’s on the Model Mayhem website, and that action could be 

described as a ‘but-for’ cause of her injuries.” Id. at 853. But “[p]ublishing 

activity is a but-for cause ofjust about everything [the defendant] is involved 
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in” and “[w]ithout publishing user content, it would not exist.” Id. at 853. 

The but-for test “stretch[es] the CDA beyond its narrow language and its 

test 

purpose.” Id. at 853. 

of the but-for 

918 F.3d at 682. It held Section 230 did not apply to 

And the Ninth Circuit reaffirmed its rejection in 

HomeAway.com, a city 

parties merelyunlicensed third 

because the ordinance would require the internet service provider to 

ordinance prohibiting online rentals with 

remove 

third-party content. Id. at 683. 

In short, the instances in which courts do not bar claims under Section 

but-for Thosetest.230 do not apply Facebook’s concluded that thecourts 

by eliminatingbut-for test rewrote Section 230 

824 F.3d at 853; HomeAway.com, Inc., 

“treated as a publisher or 

speaker.” See InternetBrands, Inc., 

Because the plain language of the Section 230918 F.3d at 684. invalidates 

Facebook’s but-for test, that test should not be applied to determine whether 

Section 230 bars Plaintiffs’ claims. 

Internet Brands, 

claims 

not MySpace, is Instructive 

Facebook 

528 F.3d 413 (5th Cir. 2008) is “very similar” to Plaintiffs’ lawsuit. R.R. 

that the Fifth Circuit’s opinion in Doe v. MySpace, 

Inc., 

58. But, of all the cases the parties discussed, Internet Brands is the most 

analogous. 
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Facebook incorrectly suggests that MySpace concerned a failure to 

warn claim. Rather, the plaintiffs only sought “to hold MySpace liable for its 

Julie Doe 

at 

failure to implement measures that would have prevented from 

420.528 F.3dcommunicating with [her sex trafficker].” MySpace, Inc., 

The court, relying heavily on block quotes from the Zeran line of cases and 

of the claims.plaintiffs’ 

to chastise plaintiffs’ counsel for his oral 

the trial court’s opinion, affirmed dismissal Id. at 

419-20. It then proceeded 

arguments. See id. at 420-22. 

The plaintiff in InternetBrands did assert a failure to 

an aspiring model who posted a profile on the internet service provider’s 

warn claim. She 

predators 

was 

platform. After seeing her profile, two 

scouts 

contacted her through the 

talentplatform pretending be and lured her to a fake modelingto 

audition where they drugged and raped her. 424 F.3d at 849, 851. 

The plaintiffalleged that the internet service provider failed to warn its 

members that they were at risk ofbeing victimized by predators. Id. at 849. 

Ninth decidedCircuitThe the claim did not treat the internet service 

provideras apublisherorspeakerofthird-partycontentbecause itwas based 

self-produced content. Id. at 852-54. As a result, the court reversed theon 

dismissal ofthe plaintiff’s claims. Id. at 854. 
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Likewise, Plaintiffs seekto holdFacebook liable for its owncontentand 

conduct. Under InternetBrands, Section 230 does not bar their claims. 

Cases Is Accepted, It Does Not 
Matter: Plaintiffs’ Claims Are Not Preempted by Section 230 

II. Even if the Zeran Line of 

decision 

The Medtronic Presumption 

Court 

a 

At the hearing, we argued that the U.S. 

Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996), 

Supreme in 

established presumption 

of traditional state concern,areas 

absent a “clearandmanifest” expressionofCongressional intent. Counsel for 

against federal preemption of state law in 

beenMedtronic has 

Puerto Rico v. Franklin California Tax-Free Trust, 

Ms. Linsley suggested that essentially overruled by 

136 S. Ct. 1938 (2016). 

R.R. 55-57. The Court should reject that suggestion. 

Medtronic decision aroseThe out of negligence and strict-liability 

claims against the manufacturer of a heart pacemaker lead. Medtronic, 518 

U.S. at 480-81. The manufacturer argued that the plaintiffs’ state lawclaims 

preempted by the provisions of the Medical Device Amendments ofwere 

1976, 90 Stat. 539. Id. at 481. Thus, Medtronic dealt with the 

confronting Court: 

same situation 

the 

preempted by a federal statutory change. 

a defendant claiming traditional state law theories 

were 

The Supreme Court observed that “[i]n all pre-emption cases, and 

particularly in those in which Congress has ‘legislated . . . in a field which the 
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States have traditionally occupied,’ we ‘start with the assumption that the 

historic police powers ofthe States were not to be superseded by the Federal 

the clear and manifest purpose ofCongress.’” Id. at 485Act unless that was 

which involved Puerto 

(internal citations omitted). 

In response, Facebookargued that Puerto Rico, 

massiveCommonwealth’s 

In Puerto Rico, the Court 

Rico’s attempts to restructure some of the debt, 

had impliedly overruled Medtronic. wrote: 

pre-emption“because the statute ‘contains clause,’ we do notexpress 

invoke any presumption against pre-emption but instead focus 

an 

on the plain 

wording of the clause.” Puerto Rico, 136 S. Ct. at 1946 (quoting Chamber of 

563 U.S. 582, 594 (2011)).Commerce v. Whiting, 

overrulenotFirst, the Court did or even mention the Medtronic 

decision in its Puerto Rico opinion. 

Puerto Rico dealt with federal bankruptcy laws, which 

state 

Second, are not 

of traditional 

other expressly 

regulation or historic police powers. Medtronic,an area 

hand,on the dealt with “the historic police powers of the 

States” in the form oftort law. Medtronic, 518 U.S. at 485. 

The federal courts have had an inconsistent reaction to Puerto Rico. 

The Third Circuit continues to apply the presumption against preemption of 

claims “historically regulated by states,” because such claims were not 
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implicated by Puerto Rico’s analysis ofbankruptcy issues. Lupian v. Joseph 

Cory Holdings, 905 F.3d 127, 131 (3rd Cir. 2018). The Second and Ninth 

against preemption 

police powers without commenting Puerto 

Circuits have continued to apply the presumption in 

on 

886 F.3d 112, 117 (2nd Cir. 2018); 

cases involving historic state 

Rico. See Marentette v. AbbottLabs, Inc., 

862 F.3d 1186, 1195 (9th Cir. 2017); Depot, Inc. v. Caring 

862 F.3d 1186, 1195 (9th Cir. 2017), cert. denied, 

Lazar v. Kroncke, 

forMontanans, Inc., 138 S. 

Court’s 

Ct. 2647 (2018). 

The Fourth Circuit noted the Supreme “somewhat varying 

presumptions in express preemption cases,” and 

presumption 

pronouncements on 

indecided not to apply the series of cases involving airlinea 

Air Evac EMS, Inc. v. Cheatham, 

2018). Other circuit courts have followed that approach. See EagleMed LLC 

deregulation. 910 F.3d 751, 762 (4th Cir. 

(10th Cir. 2017);F.3d 893, 903 

870 F.3d812, 817 (8th Cir. 2017). These decisions do not support Facebook’s 

v. Cox, 868 Watson v. Air Methods Corp., 

Puerto Rico hascontention that 

airline deregulation is not a traditional 

impliedly overruled Medtronic because 

Perhaps 

concern ofthe states. 

most significantly, two Texas courts of appeals have applied 

the presumption against preemption since Puerto Rico, and neither 

commented on One of those opinions—the decision. In re Union Pac. R.R. 
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Co., No. 14-18-01046-CV, 2018 WL 6836827, at *2 (Tex. App.—Houston 

[14th Dis.] Dec. 28, 2018, no pet.)— is binding on this Court. See also Sunset 

(Tex. App.—Transp., Inc. v. Texas Dep’t of Transp., 557 S.W.3d 50, 65 

assertion 

Austin 2017, no pet.). 

In conclusion, there is no 

presumption 

legal support for Facebook’s 

being 

that 

theso,Medtronic has been overruled or limited. That 

reasonable argument that anyagainst preemption should apply. There is no 

a “clear and manifest” Congressional intent. 

that 

ofthe statutory language shows 

position 

Decency Act preempts Jane Doe’s common-law and statutory claims under 

The Court should reject Facebook’s the Communications 

state law. 

Facebook’s Argument that “Congress DidNotCarve Out 
State Civil Actions in the 2018 Amendments” Should Be 
Rejected 

The 2018 amendment, codified in Section 230(e)(5), states 

nothing in the section should “be construed to impair or limit”: 

that 

Claims in civil actions brought under the federal human 
trafficking 
that violates the federal criminal statute, Section 1591; 

• 
statute, Section 1595 of Title 18, based on conduct 

• Criminal charges brought under state law based on conduct that 
violates Section 1591; or 

• Criminal charges brought under state law in jurisdictions where 
prostitution is illegal based on conduct that violates Section 
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2421A, which criminalizes the promotion or facilitation of 
prostitution over the internet. 

47 U.S.C. § 230(e)(5). Facebook argued that civil claims under state law are 

amendment.preempted because they are not expressly mentioned in this 

R.R. 18-28. 

amendment 

the 

At the hearing, Facebook also argued that the does not 

words,change the preemption analysis. R.R. 24. In other 

problems 

amendment 

with 

promulgated and passed in order to solve the that Congresswas 

createdhad 

But Facebook contends that background has 

perceived that the Zeran line of respect to humancases 

trafficking via the internet. no 

preemptive effect.8the scope ofSection 230’s 

accepts preemption 

bearing on 

theFirst. If the Court advanced inargument 

disposesargument 

becauseFacebookargues forpreemptionbyimplication, i.e., becauseSection 

Section II(A), that of Facebook’s contention. That is 

three types of claims, it mustto 

But 

230(e)(5) applies mean that no other types 

allowed.of claims preemption by implication is not a “clear andare 

manifest” expression ofCongressional intent to preempt. 

8 Facebookalso seemed to contend that Section 230(e)(3) onlyreferred 
to Section 230 as it existedprior to the amendment. R.R. 24-26. But once the 
amendment was signed into law, it modified Section 230. At that point, 
Section 230(e)(3) applies to the modified Section 230. 
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Second. The act through which Congress amended Section 230—the 

Allow States and Victims to Fight Online Sex Trafficking Act (FOSTA)—  

not trying toclearly states what Congress was trying to do, and shows it was 

“inconsistent 

provided in the pre-existing preemption provision. 47U.S.C. 

limit state civil law claims unless those claims with”were 

Section 230, as 

preamble:FOSTA’s 

clarify that section 

§ 230(e)(3). Congressional intent can be seen in “To 

amend the Communications Act of 1934 230 of suchto 

against providers 

State criminal 

Act does not prohibit the enforcement and users of 

and civil lawof Federal and 

of children sex 

interactive computer services 

orrelating to sexual exploitation trafficking, and for other 

purposes.” Pub. L. No. 115-164, 132 Stat. 1253 (2018) (emphasis added). 

“was230SectionFOSTA states that never intended to provide legal 

websites that facilitate traffickers in advertising the sale of 

unlawful sex acts with trafficking victims” and that “clarification ofsuch 

protection to . . . 

sex 

ensuretowarranted 

protection to such websites.” Id. at sec. 

section is that such section does not provide such 

2, §§ (1), (3). Section 7 ofFOSTA, the 

Clause,” provides“Savings 

by this Act shall 

that “[n]othing in this Act or the amendments 

made be construed to limit or preempt any civil action or 

criminal prosecution under Federal law or State law (including State 

statutory law andState common law) . . . thatwas not limited or preempted 
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by section 230 . . . as such section was in effect on the day before the date of 

enactment ofthis Act.” Id. at 132 Stat. 1255 (emphasis added). 

Section 230 had previously 

third-party content, nothing 

Facebook will argue, of course, that 

sopreempted all claims that could be based on 

was preservedbythe savings clause. ButCongress said thatwas not its intent. 

statutorystate 

the 

And the fact that Congress specifically “saved” and state 

law claims that might have made it through 

Congress did not intend to 

gamut ofcommon pre-

that 

clause 

amendment decisions certainly shows 

savingspreempt those types of claims. The must also have some 

meaning, given the rule that statutes are to be construed 

be inoperative or superfluous, void or insignificant.” Corley v. UnitedStates, 

“so that no part will 

556 U.S. 303, 314 (2009) (quoting Hibbs v. Winn, 542 U.S. 88, 101 (2004)). 

Third. FOSTA’s legislative history shows Congress did not intend the 

listed in the amendment 

it easier for prosecutors 

types of claims to be exclusive. It was attempting, 

in part, to make to bring criminal charges against 

internet service providers that facilitate human trafficking. 

report discussed how, pre-amendment, 

A congressional 

enforced against an internet service provider “as long as it is ‘consistent’ with 

a state criminal law could be 

§ 230.” H.R. Rep. No. 115-572, at 9 (2018). However, that provision was 

“problematic” because the states were forced to litigate the application of 
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Section 230. Id. So Congress amended the section “to allow states to enforce 

certain criminal laws without litigating the application of§ 230.” Id. 

state criminal 

ensure 

Congress created “an explicit carve out to permit 

prosecutions.” Id. “The language used in the carve-out is designed to 

that [internet serviceproviders] are subject to one set ofcriminal laws, rather 

carve-outsThethan a patchwork of various state laws.” Id. at 10. that were 

created byFOSTAare listed in Section 230(e)(5)(B) and (C) and are codified 

refer§ 2421A, which 

children and promotion ofprostitution, respectively. 

18 U.S.C. § 1591 and 18 U.S.C. to sex trafficking ofat 

In the final version ofthe amendment, Congress added another 

that federal civil claims under 18 

carve-

U.S.C. § 1595 would not beout to ensure 

analysis under Section 230. 

argued before, Texas’s civil human trafficking statute, Chapter 98, tracks the 

subject 47 U.S.C. §230(e)(5)(A). As we haveto 

exactly. Response,remedy almost 

consistent with Section 230 and is not preempted. 

federal civil pp. 29-30. It is therefore 

Facebook’s argument at the hearing was that because the 2018 

how express 

amendmentdidnot carve out state civil actions, it preempted them—but that 

preemption works. Congress has to demonstrate “clearis not 

and manifest” intent to preempt. What Congress showed with respect to 

sections 230(e)(5)(A), 230(e)(5)(B), and 230(e)(5)(C) was an intent to (1) 
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streamline and make uniform criminal proceedings involving human 

trafficking and prostitution and (2) to provide a federal civil remedy that did 

was 

not previously exist. 

Supreme Court 

the best of our knowledge, 

This Court is in the same position as the in 

Medtronic, when it observed that “[t]here is, to 

the debatesor 

sweeping pre-emption 

nothing in the hearings, the Committee Reports, suggesting 

that any proponent of the legislation intended a 

traditional common-lawremedies againstmanufacturers anddistributors of 

of 

continued: “IfCourtThe 

hint 

defective devices.” 518 U.S. at 491. Congress 

toeven 

Houses 

intended such a result, its failure it is spectacularly odd,at 

of bothparticularly since Members were acutely aware of ongoing 

products liability litigation.” Id. (footnote omitted). 

Substitute “internet service providers” for “manufacturers and 

distributors ofdefective devices” and “ongoing human trafficking litigation” 

“ongoing products liability litigation,” andfor the conclusion is clear: 

Facebook has not shown an intent to preempt state law claims. 
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III. Plaintiffs’ Answers to the Court’s Questions 

Questions to Ms. Lindsley 

1. “Explain to me how a statute that’s entitled “Protection for Private 

Blocking and Screening ofOffensive Material” becomes this barextreme to 

is the 

any claim against your client?” R.R. 11-12. 

This is, of course, the overarching question: what proper 

interpretation ofSection 230? Part ofthe answer to that question is that “the 

toolssection aretitle of a statute and the heading of a available for the 

resolution ofa doubt about the meaning ofa statute.” Almendarez-Torres v. 

523 U.S. 224, 234 (1998).UnitedStates, 

2. “The Fifth Circuit—did it [read Section 230 broadly] as well?” R.R. 12. 

brief analyzesSection I(D) of this the MySpace opinion of the Fifth 

intended 

Circuit. 

3. “So if the language was to be that broad, why are there also 

protectionsexemptions from liability in [230(c)(2)], and in the Digitalor 

Millennium Copyright Act, why do 

[Facebook] for other actions?” 

we have separate protections for 

The Court’s question illustrates why the interpretation of Section 230 

adhered to by the Zeran line of cases and by Facebook is wrong—it renders 
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230(c)(2) meaningless because 230(c)(2) does not add anything to the 

“broad immunity” they believe is conferred by 230(c)(1). 

The sex trafficking law,4. “So howdoes [(e)(5)] come into play, then?” . . . 

no effect on sex trafficking.” R.R. 18. 

Section II(B) ofthis briefdiscusses this question. 

5. “[T]alk to me about (e)(3) then.” R.R. 22. 

Section II deals with the preemption provision of Section 230 

generally. 

trafficking6. “[D]oes the addition of the piece in (5) change thesex 

[preemption] analysis?” R.R. 24. 

See Section II(B). 

7. “So how is her ofaction preempted under 230?” R.R. 27.cause 

See Section II. 

Questions to Plaintiffs’Counsel 

me just start with what is it Facebook is actually doing that you8. “So let 

seeking to hold them liable for?” R.R. 35.are 

This question is addressed in both Sections I(A) and I(B) ofthe brief. 

“Why is Facebook not essentially a publisher?” R.R. 39.9. 

Section I ofthe briefdeals with this issue. 
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10. “Are you sure about [the 2018 amendment carving out ‘the entire area 

of sex trafficking, including state civil causes’]? Because I see what the 

purpose is, but the specifics theydraftedwas Section (e), which lists—doesn’t 

list state civil action.” R.R. 40. 

See Section II(B). 

11. “The negligent undertaking, meaning they’ve negligently failed to 

protect?” R.R. 44. 

Section I(C) deals with negligent undertaking. 

of action may be brought and 

law that 

12. “So this language, ‘no no liabilitycause 

or localmay be imposed under any is inconsistent with thisstate 

law claims?section’ doesn’t include 

claims?’” R.R. 45. 

It had to say ‘common lawcommon . . . 

Yes; ifCongress intended to preempt all common-law claims, it would 

have saidso. SeeMoorev. BrunswickBowling &BilliardsCorp., 889 S.W.2d 

(Tex. 1994) (“We 

must narrowly 

246, 250 conclude that the precepts that preemption 

beclauses construed and that Congress’ intent to preempt 

must be ‘clear and manifest’ counsel 

broadly as 

us to decline to read ‘law or regulation’ 

to include state common-law claims.”). The only clear andso 

manifest intent expressed in Section 230 is to preempt defamation-type 

claims under the common law that rely on publisher or speaker liability. 
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13. “Was that a defamation claim? The Prodigy case was a defamation 

claim?” R.R. 48. 

Services Co., No. 

May 24, 1995) (“A finding 

Yes. See Stratton Oakmont, Inc. v. Prodigy 

overcome 

31063/94, 1995 WL 323710, at *3 (N.Y. Sup. Ct. 

tothat PRODIGY is a publisher is the first hurdle for plaintiffs in 

within 

pursuit oftheir defamation claims.”). 

14. “How 98 where doesdoes fall—  fallChapter 98 this federal 

preempted 

statute, or does it?” R.R. 51. 

is notChapter 98 is a state law that because it is not 

imposes liability 

exempted 

inconsistent with Section 230. It on the same grounds as 

by the amendments inexpresslythe federal statutes that are 

Prayer 

subsection (e)(5). 

dismissto 

establish the 

The motions should be denied and the Court should 

motion toentertain amount of Plaintiffs’ attorney’s fees anda 

expenses. 
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5/11/2019 8:55 AM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 33494564 
By: Anais Aguirre 

Filed: 5/13/2019 12:00 AM 

CAUSE NO. 2018-69816 

JANE DOE, § IN THE DISTRICT COURT OF 

§ 

Plaintiff, § 

§ 

HARRIS COUNTY, TEXAS§vs. 

§ 

FACEBOOK, INC.; BACKPAGE.COM, § 

LLC d/b/a BACKPAGE; CARL FERRER; § 

MICHAEL LACEY; JAMES LARKIN; § 

JOHN BRUNST; AMERICA’S INNS, INC. § 

d/b/a AMERICA’S INN 8201 § 

SOUTHWEST FWY, HOUSTON, TX § 

77074; and TEXAS PEARL., INC., § 

§ 

334th JUDICIAL DISTRICTDefendants. § 

CAUSE NO. 2018-82214 

§ 

§ 

§ 

JANE DOE, IN THE DISTRICT COURT OF 

§ 

Plaintiff, 

§ HARRIS COUNTY, TEXASvs. 

§ 

§ 

§ 

§MICHAEL 

FACEBOOK INC. d/b/a INSTAGRAM,, 

INC.; BACKPAGE.COM, LLC d/b/a 

JOHN 

BACKPAGE; CARL FERRER; 

JAMES LARKIN; 

BRUNST; and BABASAI INC., d/b/a 

LACEY; § 

§ 

§ 

§ 

SIESTA INN 

Defendants. § 

§ 334th JUDICIAL DISTRICT 

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTIONS OF DEFENDANT 

FACEBOOK, INC. TO DISMISS PURSUANT TO RULE 91A 
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I. INTRODUCTION 

Defendant Facebook, Inc. (“Facebook”) files this Supplemental Brief in support of its Rule 

91a motions to dismiss the claims against it in these two cases, in response invitation from theto an 

1 This briefaddresses four points that 

by counsel two Jane 

Court at the close of the May 3, 2019 hearing in these matters. 

for thewere raised at last Friday’s hearing. First, contrary Doeto comments 

minorsPlaintiffs (“Plaintiffs”) at the hearing, Facebook works diligently from sexualto protect 

the Petitions acknowledge. Second, Plaintiffs concede that 

mountain offederal and state law interpreting Section 230 of 

exploitation on the Facebook platform, as 

casetheir claims here are barred under a 

Third, nothing in the 2018 amendments 

only further confirm 

the Communications Decency Act. to Section 230 changed 

that result—on the contrary, those amendments that Plaintiffs’ claims against 

Facebookare inconsistentwith the immunity created bySection 230. 

in Section 230 applies squarely to all ofPlaintiffs’ claims against Facebook in these cases. 

Finally, the preemptive language 

Accordingly, 

the Court should dismiss those claims with prejudice. 

II. ARGUMENT 

Plaintiffs’ 

A. Plaintiffs’ Petitio  w that Faceb ons Sho  k Works Diligently to Pro  rs frotect Mino  m 
Sexual Explo  nitatio  

hearing,During the May 3 

about Facebook. 

counsel made several inaccurate and inflammatory 

Specifically, Plaintiffs’ counsel stated, in open court, that Facebook “has 

being 

statements 

created product is 

it.” Exhibit 

that used to rape children. Facebook knows it. Facebook allows it.a 

facilitatesFacebook A, May 3, 2019 Hearing Transcript (“Hearing Tr.”) 49:23-50:10. 

Facebook has the deepest sympathy for all victims 

Plaintiffs’ counsel is not only untrue, but is belied by the myriad allegations in Plaintiffs’ own Petitions 

ofhuman trafficking, but this rhetoric leveled by 

1 Facebook files this Supplemental Brief subject to and without waiving its previously filed Special 
Appearances to Contest Personal Jurisdiction, Object to Improper Venue and Motion to Dismiss for 
Improper Forum, and Answer. 
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acknowledging that Facebook has implemented significant controls and practices to prevent its site 

from being misused—including controls, such as content monitoring, specifically directed at various 

forms ofexploitation ofchildren. 

that sexually exploits 

report 

For example, Plaintiffs admit that Facebook “do[es] not allow content 

2018-69816, Third 

endangers children,” and that when such content is discovered, Facebook “will it to theor 

Cause No.National Center for Missing and Exploited Children [(“NCMEC”)].” 

2018-82214, 

policy—Plaintiffs concede that 

Amended Petition (“Third Am. Pet. (69816)”) ¶ 161; Cause No. Second Amended 

than just a 

assault 

Petition (“Second Am. Pet. (82214)”) ¶ 167. This is more 

abuse,” “sexual 

(69816) ¶¶ 40-42; Second Am. 

Facebook does in fact “report instances” of “child of a child,” and “child 

key partner in this regard: 

human trafficking” to NCMEC. Third Am. Pet. Pet. (82214) ¶¶ 40-

NCMEC itselfhas acknowledged that Facebook is 

with 

42. a 

closelyworked 
online child sexual exploitation. Byparticipating in voluntaryNCMEC 
industry initiatives, Facebook is proactive in detecting child 

working 

Since 2011, Facebook has NCMEC to combat 

and 
technology leader, Facebook remains 

pornography on its continuedsystem to prevent 
Considered a 

cutting edge by developing tools 
best practices with other online companies. 

victimization. on 
the to protect children and sharing 

MISSINGCENTER FOR 

.com/supportus/partners (last visited May 8, 2019). 

Partners, NATIONAL EXPLOITED CHILDREN, http://www.missingkidsAND 

BeyondFacebook’s workwithNCMEC, Plaintiffs’ petitions affirmativelyallege thatFacebook 

measuresregularly employs additional 

Facebook “has taken precautions specific to 
Am. Pet. (69816) ¶¶ 109-10; Second Am. Pet. (82214) ¶¶ 112-13. 

to curb sexual exploitation ofminors on its platform: 

child users between the age of13-17.2 Third 

2 Plaintiffs admit that a user must be 13 or over to join Facebook. Third Am. Pet. (69816) ¶ 134; Second 
Am. Pet. (82214) ¶ 138. This comports with Congress’s decision in the Children’s Online Privacy 
Protections Act to require parental consent for children under 13 to share personal information on the 
internet, but not to require such consent for children 13 and over. See 15 U.S.C. §§ 6502(a)(1), 6501(1). 
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 Facebook “has monitored content” and continues to monitor content on its site regarding 
“sexual exploitation of minors” and “human trafficking of minors.” Third Am. Pet. 
(69816) ¶¶ 45-46; Second Am. Pet. (82214) ¶¶ 45-46. 

 Facebook prohibits any person that is involved in human trafficking from “having 
Third Am. Pet. (69816) ¶ 160; Second Am. Pet. (82214) ¶ 165. 

agencies regarding 

a 
presence on Facebook.” 

 Facebook has “provided information to Texas law enforcement the 
(69816) ¶¶ 44; Second Am. Pet.trafficking ofminors in Texas.” Third Am. Pet. 

¶¶ 44. 
(82214) 

 Facebookhas blocked users on Facebook for explicit content, including that involving the 
(69816) ¶¶ 51; Second 

 Facebook prohibits all nude images of children, even those (such 

sexual exploitation of minors. Third Am. Pet. Am. Pet. (82214) 
¶¶ 51. 

“potential for abuse 
family photos) thatas 

misappropriating the images.” 
to themight be shared with good intentions, due by others and to 

help avoid the possibility ofother people reusing or 
Am. Pet. (69816) ¶ 161; Second Am. Pet. (82214) ¶ 167. 

Third 

with external experts, including the Facebook Safety Advisory Board, 
[its] policies enforcement 

especiallywith regard to children.” ThirdAm. Pet. (69816) ¶ 161; SecondAm. Pet. (82214) 

 Facebook “work[s] 
anddiscuss and improve around online safety issues,to 

¶ 167. 

solicitationsexual 
Second Am. Pet. (82214) ¶ 168. 

 Facebook prohibits on its platform. Third Am. Pet. (69816) ¶ 162; 

of Section 230One of the important objectives 

regulate the dissemination ofoffensive material 

was to “encourage service providers to self-

over their services.” Bennett v. Google, LLC, 882 F.3d 

1163, 1165 (D.C. Cir. 2018). Among other objectives, Congress wanted to “incentivize companies 

bury their heads 

to 

norneither restrict in the sand in order to avoid liability.” Id. As is clearcontent 

from the above litany ofpolicies that Plaintiffs acknowledge in their operative Petitions, Facebook is 

not burying its head in the sand. 

To the contrary, Facebook is working diligently to protect minors from sexual exploitation in 

any form. Section 230 sweeps broadly to protect platforms from liability for civil claims that turn on 

third-party content—in part because Congress did not want to chill efforts such as those that 

Facebook has taken here to prevent human trafficking and the exploitation of children. Because 
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Plaintiffs’ claims in these matters stem entirely from third-party content on Facebook’s platform, and 

because none ofthe legal arguments thatPlaintiffs’ counsel has made against the application ofSection 

230 has merit, the Court should dismiss Plaintiffs’ claims against Facebook. 

theB. This Co  uld Decline Plaintiffs’ Request That This Co  murt Sho  urt Depart Fro  
Consistent Interpretation fSectio 230 by Texas and Federal Appellate Coo  n urts 

counsel all but conceded that, under the last 22 

against Facebook are barred.3 Rather 

At the May 3, 2019 hearing, Plaintiffs’ years 

including and since Zeran v. 

of Texas and federal Section 230 precedent, Plaintiffs’ claims 

than arguing otherwise, Plaintiffs ask this Court to hold that that all cases 

129 F.3d 327 (4th Cir. 1997), “were incorrectly decided,” and to decline toAmerica Online, Inc., follow 

the country holding that civil causes ofaction should be dismissed when 

materially participate in creating the 

the myriad cases from across 

following it were incorrectly decided 

internet service provider did not directly issue.content atan or 

cases(“We thinkZeran and all ofthe 

acknowledge that.”). 

HearingTr. 53:12–54:11 … 

or user 

[a]nd there are a lot of them, and we 

that “[n]o provider 

speaker information 

Section 230 provides of an interactive computer service shall be 

of anytreated as the publisher provided by another information contentor 

of action may be brought and 

with 

provider,” and that “[n]o no liability may be imposed under anycause 

inconsistent 

country (including in Texas) 

State or local law that is this section.” 47 U.S.C. § 230(c)(1), (e)(3). Since Zeran, 

the have confirmed that Section 230 immunizes internetcourts across 

service providers—and particular,in social media platforms—from liability for allegedly harmful 

last Friday’s hearing, 
additional reason 

3 At Plaintiffs’ counsel effectively conceded that Plaintiffs’ claims are barred for an 
by answering “Yes” to the question “you want to impose some affirmative duty [on 

Facebook] to protect children?”. Hearing Tr. 37:11, 9–10. “As a general rule, a person has no legal duty 
to protect another from the criminal acts of a third person … .” Walker v. Harris, 924 S.W.2d 375, 377 
(Tex. 1996). A “special relationship may sometimes give rise to a duty to aid or protect others,” Pagay v.on 
ExxonMobilCorp., 536 S.W.3d 499, 504 (Tex. 2017), but there is no such “special relationship” between an 
online platform and its users that would give rise to an affirmative duty to protect those users from third-
party harm, e.g., Beckman v. Match.com, LLC, 743 F. App’x. 142 (9th Cir. 2018) (men.), cert. denied, 139 S. Ct. 
1394 (2019). 
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third-party communications conveyed through their services. 

For example, in 2008, the Fifth Circuit addressed this issue inDoe v. MySpace, Inc., a remarkably 

similar case in which the plaintiffclaimed that her daughter joined MySpace (a social medial platform) 

the site, agreed toat age 13 by lying about her age, and then was contacted by another meetuser on 

with him off-line, and was sexually assaulted by the other user during the off-line encounter. 

She alleged that MySpace had “failed to implement basic safety measures 

528 F.3d 

413, 416 (5th Cir. 2008). to 

site,” includingWeb 

at 414–17. 

prevent sexual predators from communicating with minors on its tomeasures 

join the site. Id. 

The court looked to both the 

prevent underage individuals from lying about their age to 

barred by Section 230. 

consistent judicial interpretations statute 

The Fifth Circuit held that the claim was 

of the 

for 

plain language and the to conclude that Section 230 

providers 

. at 

extends “broad immunity … to Web-based service all claims stemming from their 

Idparties.” 

safety 

publication of information created by third 418. And the plaintiffs’ claims, though 

implement basic 

another way ofclaiming that MySpace liable for publishing the communications” ofthird parties. 

couched in terms of “failure protect minors,” were “merelyto measures to 

held 

was 

the Court 

assertion that they only sought to hold Myspace liable for its failure 

Id. at 419–20. Accordingly, that these claims were barred by Section 230 

have 

“notwithstanding [the plaintiffs’] 

measures that wouldimplement prevented Julie Doe from communicating with [the sexualto 

predator].” Id. 

S.W.3d 

TheTexas Court ofAppeals inBeaumont came to the same conclusion in 2014 inGoDaddy.com 

LLC v. Toups, 429 

alleged that 

752 (Tex. App.—Beaumont 2014, pet. denied). In GoDaddy a class of, 

they were victims of non-consensual postings of pornographic images ofwomen 

themselves on two “revenge porn” websites that were hosted by GoDaddy. Id. at 753. The plaintiffs 

alleged that GoDaddy “knew of the content, failed to remove it, and then profited from the activity 

on the websites.” Id. GoDaddy filed a Rule 91a Motion to Dismiss, arguing that it was immune from 
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civil liability under Section 230. The trial court denied the motion (id.), but the Court of Appeals 

reversed, finding that “[a]llowing [the] plaintiffs to assert any cause of action against GoDaddy for 

publishing content created by a third party, or for refusing to content created by a third partyremove 

would be squarely inconsistent with section 230.” Id. 758. 

Finally, just 10 days ago, inDanielv. Armslist, LLC, ---N.W.2d---, theWisconsin SupremeCourt 

reaffirmed that Section 230 bars any claim—“no matter howartfully pled,” and even ifallegedly based 

allegationon an 

adequately monitor 

internet platform’s “own actions”—where the claim turns that the platformon an 

“provided an online forum for third-party content and failed to 

The Court employed this legal framework to hold 

that content.” 

2019 WL 1906193, at *11 (Wisc. April 30, 2019). 

onlinethat the 

website 

that Section 230 barred claims by a shooting victim gun merchant from which the 

weapon had deliberately designed its 

prohibited by 

shooter purchased the to enable “prohibited persons” 

fromlawsuch as the shooter (i.e., possessing a firearm) to avoid federalpersons 

and waiting periods by guiding them 

The plaintiff argued, and the mid-level Wisconsin appellate 

background checks to the “private sale” option, which did not 

plaintiff 

include those restrictions. court agreed, 

apply because 

the 

that Section 230 did not was challenging the website’s “own conduct in 

913 

activity” through 

advertisements. Daniel v. Armslist, 

facilitating design of its site, not the underlying content of theuser 

N.W.2d 211, 214 (2018). The Wisconsin Supreme Court 

reversed, holding that the Court ofAppeals’ reading did not give effect either to the plain language of 

many judicialor to the 

“prevent[] 

Section 230, decisions construing it. The Court noted that the purpose of 

Section 230 was to 

provider’s willingness 

the specter of tort liability from undermining an interactive computer 

service to host third-party content.” Id. Because all of the plaintiffs’ claims 
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“require[d] Armslist to be treated as the publisher or speaker of information posted by third parties 

on armslist.com, her claims are barred by § 230(c)(1).”4 

In short, both the text ofSection 230 and all relevant precedent are clear: Section 230 provides 

law claims stemming from their publication of 

entirely from 

broad immunity to internet service providers for state 

against Facebook stem 

Plaintiffs’ claims 

information created by third parties. Because Plaintiffs’ claims 

against Facebook under 

the arguments 

created by third parties, this Court should dismisscontent 

authority for holding otherwise. And, 

from two decades 

Section 230. Plaintiffs have cited no Plaintiffs 

overpresented at the hearing in an effort to justify a departure of Section 230 

set forth below.precedent should be rejected for the reasons 

C. Plaintiffs’ Claims Are Inco  n 230EvenUnder the 2018 Amendmentsnsistentwith Sectio  
to Sectio 230n 

In addition to asking theCourt simply to ignore decades ofadverse precedent, Plaintiffs contend 

that this precedent no longer applies because their claims are 

Fight Online Sex Trafficking Act (“FOSTA”). 

now allowed by the 2018 Amendments to 

Section 230 in the Allow States and Victims to 

amendments in FOSTA only further confirm that Section 230 bars private civil actions under state law, 

But the 

including the claims against Facebook in these 

reply, 

cases. 

Facebook’s 

information presented by advocacy groups and affected parties 

As noted in Congress enacted FOSTA in response to overwhelming 

to document and highlight the growing 

trafficking. Presentedproblem of child with extensive evidence regarding the proliferation of child 

4 Plaintiffs’ response briefs relied on the Wisconsin Court ofAppeals decision that this case reversed. Resp. 
16. Just two days ago, Eric Goldman, a well-regarded expert on Section 230 and Professor of Law and 
Director of the High Tech Law Institute in Santa Clara University, wrote that the Wisconsin Supreme 
Court had “corrected” a “bizarre opinion” from the Wisconsin intermediate court to “restor[e] sanity to 
Wisconsin’s Section 230 jurisprudence.” E. Goldman, Wisconsin Supreme Court Fixes a Bad Section 230 
Opinion—Daniel v. Armslist, TECH. & MARKETING LAW BLOG (May 7, 2019), 
https://blog.ericgoldman.org/archives/2019/05/ wisconsin-supreme-court-fixes-a-bad-section-230-
opinion-daniel-v-armslist.htm. 
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trafficking on the internet—and after much discussion and compromise—Congress amended both the 

underlying federal substantive law and Section 230 to address the problem. 

The 2018 amendments added three exemptions to the immunity created by Section 230: 

against platform 
facilitate the prostitution ofanother person,” FOSTA, Pub. L. 115-

operators First, FOSTA created a new federal civil cause of action who 

§ 2421A), and amended Section 
Section 230 immunity for this federal civil 

intentionally “promote or 
164, Apr. 11, 2018, 132 Stat. 1254, § 3 (codified at 18 U.S.C. 

new 

bring 

230 to create a specific exception to ofcause 
action, id. § 4 (codified at 47 U.S.C. § 230(e)(5)(A) 

 Second, FOSTA for the first time authorized to 
at § 6 (codified at 18 

Attorneys General 
enforce the federal provisions in parens patriae behalfofstate residents, id. 

specific exception 
4 

actionstate toan 

a 
. § 

U.S.C. § 2421(d)), and it amended Section 230 to Section 230to create 
General, idimmunity for claims brought by state Attorneys (codified at 47 U.S.C. 

§ 230(e)(5)). 

 Finally, FOSTA exempted certain types ofstate criminal prosecutions related to sex trafficking 
that previouslywould have been covered bySection 230. SeeFOSTA§ 4 (codified at 47 U.S.C. 
§ 230(e)(5)(B)–(C)). 

none ofthese exemptions applies to state-law civil actions brought by private plaintiffs. 

Despite Congress’s enacting ofthree express exemptions and its failure to enact an exemption 

Crucially, 

covering state-law civil claims, Plaintiffs ask this Court to read into FOSTA 

brought by private plaintiffs. 

an implied exemption for 

that states 

state-law civil claims See Hearing Tr. at 51:4–10, 54:12–18. Plaintiffs 

the language in section (e)(5) 

State law that is consistent with this section”—language that, notably, has been in the statute since the 

point that Section 230 does not bar enforcement of “anyto 

language appliesinception. They argue that this because FOSTA created an exemption for federal 

the 

similar 

enforcecivil claims federal anti-trafficking statute and Texas’s anti-trafficking statute isto 

substantively “very 

Plaintiffs contend, their state-law claims 

to the federal” anti-trafficking statute. Hearing Tr. at 51:8–9. Thus, 

are “consistent with” Section 230 and therefore not barred. 

SeePs’ Resp. Br. at 28–30. 

This argument fails for three reasons. First, FOSTA did not create an exemption to Section 

230 for state-lawcivil claims, andwhere Congress has expressly created a limitednumberofexceptions 
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to a statute, it is “inconsistent with” the statute for a court to create additional exceptions by 

implication. See 47 U.S.C. § 230(e)(3). As noted above, Congress created three express exemptions 

to Section 230 for human-trafficking claims: one for a federal civil claim; one for certain state criminal 

prosecutions; and one for certain state-law civil actions brought in parens patriae by state attorneys 

create a fourth exemption for state-law civil claims brought by privategeneral. Congress did not 

… enumeration ofexemptions” in FOSTA “confirms that courts are 

authorized to create additional exceptions.” SeeLawv. Siegel, 571 U.S. 415, 424 (2014); accordJennings v. 

plaintiffs. The “meticulous not 

Rodriguez, 138 S. Ct. 830, 844 (2018) (the existence ofan “express exception” “precludes the [creation] 

ofimplicit” exceptions); see alsoAlexanderv. Sandoval, 532 U.S. 275, 290 (2001) (“The express provision 

substantive rule suggests that Congress intended to preclude others.”).ofone method ofenforcing a 

Second, the legislative history ofFOSTA shows that Congress’s omission of any exemption 

for state civil actions such as this one was no accident. The original version of the Bill that became 

FOSTA, introduced in April 2017, would have included a broad exemption that expressly carved out 

from the scope of Section 230(e) “any other Federal or State law that provides a cause of action, 

restitution, or other civil remedies to victims of [trafficking].” See H.R. 1865 115th Cong. (1st Sess. 

1997). But a year later, when Congress enacted FOSTA, Congress d  the exemption for stateropped  

civil claims. In other words, Congress expressly considered the very exemption to Section 230 that 

Plaintiffs nowask the Court to create—an exemption for civil actions under state lawbrought byprivate 

aplaintiffs—but rejected such 

this Court (or any court) to amend the statute judicially to create an exception that Congress 

provision in the final version ofFOSTA. It would be inappropriate for 

considered and rejected. See Camacho v. Samaniego, 831 S.W.2d 804, 814 (Tex. 1992) (“The deletion of 

a provision in a pending bill discloses the legislative intent to reject the proposal.” (quoting Smith v. 

Baldwin, 611 S.W.2d 611, 616–17 (Tex. 1980))); Russello v. United States, 464 U.S. 16, 24–25 (1983) 

(“Where Congress includes limiting language in an earlier version of a bill but deletes it prior to 
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enactment, it may be presumed that the limitation was not intended.”). If Congress had wanted to 

create an additional exception to Section 230 for civil claims by private plaintiffs under state anti-

trafficking statutes, it would have written that exception into FOSTA. 

Finally, with no exemption for Plaintiffs to fall back on, it is clear that their claims against 

“inconsistent with this section” within the meaning of47 U.S.C. § 230(e)(3)Facebook in this case are 

because those claims would hold Facebook liable for harm allegedly caused by third-party content 

and are therefore barred by47 U.S.C. § 230(c)(1). Ifsection (c)(1) did not, by its terms, bar civil claims 

against interactive computer service providers under these anti-trafficking statutes, there would have 

been no reason for Congress to create the express carve-out in section (e)(5)(A) for civil claims to 

Plaintiffs concede that their state-law claims are “very 

similar to the federal civil remedy for human trafficking” (Hearing Tr. at 51:8–9) for which Congress 

enforce the federal anti-trafficking statute. 

But Congress chose not to create a similar exemption for 

private state civil claims. Any attempt to override that choice and allow Plaintiffs to proceed with 

chose to create a statutory exemption. 

their claims against Facebook would be inconsistent with the immunity created by Section 230 and 

the carefully crafted remedial scheme that Congress created with FOSTA. 

The Express Preemption Provision in Section 230 Preempts All ofPlaintiffs’ Claims,D. 
Including Their Common Law Claims 

At the hearing, Plaintiffs argued that—despite 22 years of contrary precedent—Section 230 

does not preempt state law claims because its preemption provision is not sufficiently “specific” and 

there should be a “presumption” against preemption in this context. Hearing Tr. 40:16-19. But 

Section 230(e)(3) is an express preemption provision, andwhere, as here, a “statute contains an express 

preemption clause,’ [courts] do not invoke any presumption against pre-emption but instead ‘focus 

on the plain wording of the clause, which necessarily contains the best evidence of Congress' pre-

emptive intent,’” PuertoRico v. FranklinCal. Tax-FreeTr., 136 S. Ct. 1938, 1946 (2016) (quotingChamber 

of Commerce v. Whiting, 563 U.S. 582, 594 (2011)). And in any event, there is no need for a 
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“presumption” here because, as multiple courts have held, the plain wording ofSection 230 could not 

be clearer: “no cause of action may be brought and no liability may be imposed under any State or 

local law that is inconsistent with this section.” 47 U.S.C. § 230(e)(3) (emphasis added). Given this 

against preemption—ifa 

state-law cause of action is “inconsistent with” Section 230 (as all ofPlaintiffs’ causes of action are), 

unambiguous language, the Court need not employ any presumption for or 

Cheatham, 910 F.3d 751, 762 n.1 (4th Cir. 2018) 

the wording of the express preemption 

it is necessarily preempted. See AirEvacEM Inc.S, v. 

(“[T]he best course is simply to follow as faithfully as we can 

provision, without applying a presumption way or the other.”). 

Equally unavailing is Plaintiffs’ argument that Section 230(e)(3) does not preempt her non-

one 

use the phrase “common law” or 

is being preempted.” Hearing Tr. 40:16-19; 45:1-5. That argument fails for two reasons. First, the 

statutory claims because it does not state “a specific state act [that] 

Beaumont Court of Appeals has already found that Section 230 preempts Texas statutory and 

common law. See e.g., GoDaddy, 429 S.W.3d at 756 (“We recognized that [Section 230] ‘overrides the 

traditional treatment of publishers, distributors, and speakers under statutory 

artin, 311 S.W.3d 210, 214–15 (Tex. App.—Beaumont 2010, no 

and common law.’” 

M(emphasis added) (quoting M v.ilo 

pet.)). Plaintiffs lean heavily on the fact that these decisions are not formally binding on this Court, 

but a Texas court “should not ignore a case in point from a sister court,” Eubanksv. Mullin, 909 S.W.2d 

574, 576 (Tex. App.—Fort Worth 1995, 

Second, Plaintiffs’ argument runs counter to precedent construing other federal preemption 

no writ). 

statutes, none ofwhich has adopted the kind of“magic words” requirement Plaintiffs ask this Court 

to require. The phrase “common law” does not appear in the text ofERISA’s preemption provision, 

see29 U.S.C. § 1144(a), and “ERISA preempts state common law causes ofaction,” Colo. v. TycoValves 

&Controls, L.P., 432 S.W.3d 885, 891 (Tex. 2014) (quotation marks and citations omitted)). Likewise, 

that phrase does not appear in the preemption provision of the Airline Deregulation Act, yet the 
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Supreme Court had “little difficulty rejecting th[e] argument” that ADA preemption does not apply 

“to a common-law rule,” Northwest., Inc. v. Ginsberg, 572 U.S. 273, 281 (2014). The same is true ofthe 

preemption provision in the Federal Cigarette Labeling and Advertising Act: the phrase “common 

law” does not appear in the statute, see 15 U.S.C. § 1334, and the statute “easily encompass[es]” certain 

“obligations that take the form ofcommon-law rules,” Cipollone v. LiggettGroup, Inc., 505 U.S. 504, 521 

(1992). As these cases make clear, Congress meant exactly what it said: cause of action may be“no 

liability may be imposed”—by state statute, common law, or otherwise—that isbrought and no 

inconsistent with Section 230. 47 U.S.C. § 230(e)(3) (emphasis added). 

III. CONCLUSION 

reasons stated herein, Facebook respectfully asks this Court to grant itsFor all ofthe 

Motions to Dismiss Pursuant to Rule 91a. 

Respectfully submitted,Dated: May 10, 2019 

/s/ RussFalconer 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN &CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 
Facsimile: (214) 571-2936 
VLewis@gibsondunn.com 
WDawson@gibsondunn.com 
RFalconer@gibsondunn.com 

William B. Dawson 
State Bar No. 05606300 

GIBSON, DUNN &CRUTCHER LLP 
811 Main Street, Suite 3000 
Houston, TX 77002-6117 
Telephone: (346) 718-6600 
Facsimile: (346) 718-6620 
WDawson@gibsondunn.com 
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Kristin A. Linsley 
(Pro hac vice admission pending) 

GIBSON, DUNN &CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsimile: (415) 374-8471 
KLinsley@gibsondunn.com 

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 10th ofMay, 2019, this document was filed and served on all 

counsel of record by electronic case filing in accordance with the Texas Rules ofCivil Procedure. 

Russell H. Falconer 
/s/ RussFalconer 
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NO. 


 

2018-82214* 
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COUNTY, 
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§ 
Facebook, 
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JUDICIAL DISTRICT 



Order 



Defendant 
 


         

 

Facebook 
 

seeks dismissal of these two cases pursuant to 91a of the 
Texas 

 

Rules 
 

of 
 

Civil 
 

Procedure. 
 

This 
 

motion is 
     


 

one of several procedural preliminary 
hurdles 

        

 

that the parties advise will be filed and argued 
 

in 
 

these 
 

cases 
 

prior 
 

to 
 

full 



litigation 
 

of 
 

the 
 

underlying 
 

claims. While a ruling in 
 

Facebook's 
 

favor 
 

may 
 

end 
 

the 
 

case 



    

for Facebook, a q.1ling for the Plaintiffs only allows 
 

the 
 

case 
 

to 
     


       

 

proceed to the next level. 

Rule 91a 
 

requires 
      

the 
 

 

dismissal of a claim if action 
 

 

"has no 
 

basis 
 

in 
 

law 
 

or 
 

fact. 
 

A 



cause 
 

 

of 
 

action 
 

has 
 

no 
 

basis in 
 

law 
 

if 
 

the 
 

allegations, 
 

taken 
 

as 
 

true, 
 

together 
 

with 



inferences 
 

reasonably 
 

drawn 
 

from 
 

them, 
 

do 
 

not entitle a claimant 
     


   

to the relief sought. A 
cause 

 

of action 
    

  

has 
 

no 
 

basis 
 

in fact if no reasonable person could 
 

  

believe 
 

the 
 

facts 



pleaded." Tex. 
 

R. 
 

. 
 

 

Civ P. 91a.
 

 

1. 
 

The 
 

Court 
 

may 
 

not 
 

consider evidence, 
 

but 
 

only 
 

the 



allegations 
       

 

in the petition and arguments of counsel in 
 

their 
 

motions 
 

and 
 

responses. 
 

At 



this 
     

 

stage, 
 

Facebook is not arguing the 
 

facts, but rather 
  

 

claims it 
 

is 
 

not 
 

liable 
 

to 
 

the 



Plaintiffs because 
     


  

of 
 

the 
 

immunity 
 

granted 
 

internet service providers under Section 230 
of 

    

 

the 
 

Federal 
 

Communications Decency Act, 47 U.S.C. § 



  

230 
 

(the 
 

"Act"). 

47 230(c)(1) provides: "No 
       


 

USC.§ 
    

provider or user of an interactive computer 
service 

 

shall 
 

be 
 

treated as publisher or speaker of 
    


  

the 
    

any information provided by 
another 

 

information 
 

content provider." 
  

     

 

In 2018, Congress added exclusions to this 



broad 
 

grant 
 

of 
 

immunity 
 

to 
 

ensure 
 

that 
 

sex 
 

trafficking 
 

laws 
 

were 
 

not 
 

impacted. 
 

The 



parties 
   


 

debate 
 

the 
 

extent of the exclusions. 

The parties that 
 

  

do 
 

not 
 

dispute 
  

Facebook 
 

is 
  


 

an 
 

interactive computer service as 
defined 

 

in 
 

the 
 

statute 
 

at 
 

47 
 

§ 
 

USC 
 

230(f)(2). 
 

The 
 

question 
 

presented 
 

to 
 

the 
 

Court 
 

is 
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whether 
 

the 
 

claims 
 

raised 
 

by 
 

Plaintiffs 
 

treat 
 

Facebook 
 

as 
 

the 
 

publisher 
 

or 
 

speaker 
 

of 



information 
 

provided 
 

by 
 

another. 



Plaintiffs 
    


 

have 
 

brought 
 

causes 
 

of 
 

action sounding in negligence, gross 
negligence 

 

and 
 

statutory 
 

damages 
 

under 
 

the 
 

Texas 
 

Civil 
 

Practice 
 

and 
 

Remedies Code 



 

Chapter 98, 
  

 

which 
 

allows for damages 
 

from 
 

persons 
 

who 
 

 

engage in 
 


  

trafficking or 
knowingly or intentionally benefit 

 

from 
 

such 
 

traffic. 
 

Plaintiffs 
 

   

contend 
 

that 
 

Facebook 



facilitates and/or was used by predators 
  

     

to find, groom, , recruit 
 

and 
 

kidnap 



  

target
 

children into the sex trade. Plaintiffs 
 

allege 
 

that Facebook profits 
 


   

   

from 
 

  

the 
 

collection of 
data 

 

and 
 

the 
 

use 
 

of 
 

the 
 

data 
 

to target and promote interactions between 
 


    

 

Facebook 
users. 

 

These 
 

interactions 
 

include 
 

minors 
 

and 
 

sexual 
 

 

predators. 
 

Each of 
 

the 
 

Plaintiffs 



are victims of human trafficking to whom Plaintiffs 
 


 

 

 

contend 
    

    

 

Facebook owes a variety of 
duties which have been 

 

breached leading to 
    


    

   

the Plaintiffs being victimized in human 
trafficking. Plaintiffs contend they 

 

are 
 

not 
 

seeking 
 

to 
 

   

impose 
 

liability 
 

for 
 

the 
 

publication 



of 
  

   

 

the 
 

third 
 

party communications, but rather they seek to 
  


  

impose 
 

liability for Facebook's 
independent actions 

 

or 
 

failure 
 

to 
 

 

act, specifically warn
  

   

 

failure to , negligence in 



undertaking 
 

to 
 

protect 


    

    

 

potential victims of sex trafficking, and for knowingly facilitating 
and 


    

 

benefiting from the sex trade. 

Facebook contends that of Plaintiffs' 
 

    

 

all claims turn entirely 
  


  

on the 
communications malicious 

 

 

Plaintiffs 
 

had 
 

with 
 

third 


  

 

parties. 
 

Because Plaintiffs' injuries 
are 

 

dependent on 
  

 

  

they are 
 

all barred 
 

  

 

those communications, Facebook contends by 
 

the 



immunity granted internet service 
 

providers 
 

under 
 

the 
 

Act. 



  

 

The 
 

language 
 

of 
 

the 
 

 

statute is 
 

broad 
 

and 
 

both 
 

 

parties have 
 

cited 
 

cases 
 

that 



support their 
 

  

positions. 
 

Facebook points 
 

to the 


    

  

broad 
 

grants of immunity articulated in 
Zeran v. America Online 

 

Inc. 
 

129 
 

F.3d 
 

327 (4th 
 


   

  

   

Cir. 1997) (republishing defamation) and 
Doe 

 

v. 
 

MySpace, Inc. 
 

528 F.3d 413 th 
    

 

(5 Cir. 2008) (negligence-failure to implement 

   

 

safety 
 

 

measures), among others. Plaintiffs points to the 
  


    

  

more narrow immunity 
recognized 

 

in 
 

Doe 
 

v. Internet Brands, Inc., 824   


     

 

F.3d 846 (9th Cir. 2016) (ISP not  
  

 

immune 
to failure 

 

 

 

to 
 

warn 
 

claim) and 
 

Huon 
  

  

 

v. Denton, 841 F.3d 733 (?'h Cir.    


 

2016) (ISP not 
immune 

   

 

to defamation in content 
 

it 
 

generated). 



While 
  

 

the injuries presented in the 9th and h 
  

Circuit 
 

cases 
 

   

5t are  similar  to  those 

presented in this case, the failure to warn cause of action presented 

 

in 
   


    

     

  

this case mirrors 
that in t

     

 

presented the 9 h Circuit case. 
 

None 
 

of the cases deal 



 

with 
 

the 
   

   

statutory cause of 
action 

 

pied 
 

in this case, and 
   

 

all 
 

   

of the cases pre-dated 
 

 

the amendments 
 

adopted in 



 

2018. 



The 
  


      

 

few 
 

Texas 
 

cases 
 

that 
 

have addressed the issue come out of the Beaumont 
Court 

  

 

of Appeals and deal 
 

 

none of these       


    

  

with the same causes of action or facts as are 
presented 


     

 

in 
 

this 
 

case. 
 

See 
 

Milo 
 

v. 
 

Martin, 311 S.W.3d 210 (Tex. App.-Beaumont 
2010, 

 

no 


        

 

pet.) 
 

(defamation); 
 

GoDaddy.com LLC v. Toups, 429 S.W.3d 752 (Tex. App.­
Beaumont 2014, 

    


 

pet. 
     

 

denied) (intentional infliction of emotional distress); and, Davis v. 
Motiva Enterprises LLC, No. 

 

09-14-00434-CV, 
     


   

2015 WL 1535694 (Tex. App.­
Beaumont 

 

April 



 

2, 
 

2015, 
 

pet. 
 

denied) 
 

(failure 
 

to 
 

supervise 
 

employees' 
 

internet 
 

use). 
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In 
 

reviewing 
 

the 
 

statute 
 

and 
 

the 
 

cases 
 

cited 
 

by 
 

the 
 

parties, 
 

the 
 

Court 
 

concludes 



that 
 

Plaintiffs 
 

have 
 

plead 
 

causes 
 

of 
 

action 
 

that 
 

would 
 

not 
 

be 
 

barred 
 

by 
 

the 
 

immunity 



granted 
 

under 
 

the 
 

Act. 
 

Accordingly, 
 

Defendants' 
 

Rule 
 

91A 
 

Motions 
 

to 
 

Dismiss 



 

are 
denied. 




1 Signed:  ~   ~'  / () 


5/23/201 9 



~ °Z «Li'(J..__~ 

STEVEN 
 

KIRKLAND 



Judge 
 

Presiding 
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal 

Jurisdiction, Defendant Facebook Inc. (“Facebook”) m  for reconsideration of the Court’soves May 

23, 2019 order denying Facebook’s m  dismotion to iss under Rule 91a (the “Order”).1 

INTRODUCTION 

Facebook asks that the Court reconsider its Order denying Facebook’s Rule 91a m  tootion 

Decency Act,dism Plaintiffs’ s pursuant to Section 230 of the Com unicationsiss claim  m  47 U.S.C. 

the grounds that Plaintiffs’ petitions 

cited Facebook 

§ 230 (“Section 230”). The Court denied Facebook’s otionm  on 

byinclude claim based on an alleged duty to warn, thes did not specificallycases 

casesaddress claim under Texas anti-traffickings the statute, and those 

And 

also pre-dated Congress’s 

Allow States 

115-164, Apr. 11, 2018, 132 Stat. 

amendments to Section 230 through the Victims To Fight Online Sexrecent 

Trafficking Act of 2017 (“FOSTA”), Pub. L. 1254, § 4 (codified at 

47 U.S.C. § 230(e)(5)(A)). Order at 2. 

Facebook respectfully submits that the Court erred on these points for the following reasons: 

have held that Section 230 appliesFirst, multiple to duty to claim  as it doeswarn s, justcases 

to the effort to avoid the scope ofSection 230.myriad other legal theories parties have offered in an 

deciding whether 

whether 

The critical question in a claim is barred by Section 230 is not how the plaintiff’s 

ratherstyled, butof action is the plaintiff’s legal theory necessarily seeks to hold acause 

third-partydefendant liable for content transm  or posted through the defendant’s internetitted 

platform. Where the claim turns on third-party content, Section 230 applies, even if the claim is 

phrased in terms 

on the 

of som  as onitoringething that the defendant should have done differently—such m  

,platform im  enting different policies or protocols to prevent bad actorsplem  fromcontent 

Concurrently with this m  Facebook is filing a m  in the alternative for perm  to take anotion, otion ission 
interlocutory appeal from the Court’s Order. 
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using the platform, orwarning users that bad actors m  it harmay transm  ful content or use the platform  

for harm  AndPlaintiffs’ duty to warn theories—like their assertions that Facebook failedful purposes. 

to m  or down co monitor take design its platform to prevent harmful unications—content or to 

necessarily turn on the assertion that Plaintiffs were harmed by third-party content transmitted via the 

Facebook or platformInstagram  s. 

Second, like the duty to warn claim  under the under the Texas anti-trafficking, Plaintiff’s claim  

allegedon the 

Courts have held that nearly 

is barred by Section 230 because, again, it necessarily of Facebook’sstatute turns use 

platform by bad actors to it harmtransm  ful content relating to Plaintiffs. 

barred by Section 230. 

applicability of Section 

identical statutory claim asserted against platform ares s 

a 

Third, FOSTA does not change the 230 to claimPlaintiff’s s. With 

Section 230 for 

proceedings 

FOSTA, Congress created limited exceptions newly-created federal civil cause ofto 

non-civil 

private civil actions such 

otheraction for sex trafficking, and for certain and state Attorney General 

such exception for stateactions, but it created no as this one. 

In light of these considerations, Facebook respectfully submits that the Court should amend 

motion pursuant to Rule 91a. 

ARGUMENTS AND AUTHORITIES 

its Order to grant Facebook’s 

The Court should reconsider its 

not applywerem  This Courthas plenarypower to reconsider interlocutoryorders at anypoint 

Order because its reasons for finding that Section 230 does 

signed. Callaway 

istaken. 

isfinal judgmentbefore a v. Martin, 2017 WL 2290160 at *3 n.3 (Tex. App.—Fort 

pet.);Worth 2017, no 

pet.) (“[A] U

also Flagstar Bank, FSB v. Walker, 451 S.W.3d 490, 504 (Tex. App.—Dallassee 

2014, trial court has the inherent right to change or odify any interlocutory ordermno or 

judgmentuntil the judgmenton them  es final.”). Facebookrespectfully submerits ofthe case becom  its 

that the Court erred in its application ofSection 230 to these cases, and requests that it reconsider its 

Order and grant Facebook’s m  dismotion to iss under Rule 91a. 
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The Court’s Order offers several reasons for denying Facebook’s otion. The Order firstm  

concludes that “the failure to warn cause ofaction presented in this case mirrors that presented in the 

9th Circuit case” ofDoe v. Internet Brands, 824 F.3d 846 (9th Cir. 2016). Order at 2. It further notes 

cause of action 

Congress adopted 

that none of the cases cited by the parties specifically addresses the statutory at issue 

here, and that all of these cases pre-date the FOSTA am  entsendm  that in 2018. 

that have addressed Section 230, and on which FacebookFinally, the Order notes that the Texas cases 

these 

relied, “come out ofthe BeaumontCourt ofAppeals” and do not “deal with the sam  ofactione causes 

entitled 

facts as are presented in this case.” Order at 2. As shown below, 

Facebook not 

do not, eitheror reasons 

isindividually or together, support the conclusion that i m  underunityto 

Section 230. 

I. Section 230 of the specificimmunity applies regardless 
the claims seek to hold the defendant liable for third-party content 

cause of action alleged when 

asserted 

third-party 

Section 230 bars the types of civil claims in these cases because they seek to hold 

ofFacebook liable as the publisher speaker content. Plaintiffs do not allege anyor 

acts ofviolence that Plaintiffs suffered at the hands of the 

Rather, they seek to hold Facebook liable for the fact that 

involvement by Facebook in the unnamed 

traffickers and assailants who injured them. 

perpetratorssome of these 

theories 

co m  byunications were transm  on the Facebook or Instagramitted 

platforms, including under 

engage in sufficient 

that Facebook failed to verify the identity of Facebook and 

Instagram users; m  essages, including detecting “red flags” suchonitoring ofmto 

the words used by the other user; or to warn Plaintiffs about, block, or rem  the content that theoveas 

traffickers allegedly created and transm  platform Third Am Pet.itted on the Facebook or Instagram  s. . 

(Case No. 2018-69816) ¶¶ 201–210; Second Am. Pet. (Case No. 2018-82214) ¶¶ 213–22. All ofthese 

claim necessarily depend on co m  by third parties on Facebook or Instagram  ons unications —not 

messages or ,content created by Facebook or Instagram and not on any offline conduct by Facebook. 

Courts across unizes onlinethe country, both state and federal, have held that Section 230 i m  
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Facebook from  s,platform providers such as claim however styled, where the plaintiff alleges that a 

third party used the defendant’s to unicate ful content generated by thatplatform  co m  harm  third 

party. As publisher andcourt recently put it, such a claim “derives from  ’s][the platform roleone as a 

v. Armslist, LLC, 

528 F.3d 413, 419–20 (5th Cir. 2008) (claim  

is therefore prohibited by § 230(c)(1), no atter how artfully pled.” Danielm  

inors” 

N.W.2d 710, 726 (Wis. 2019); see also Doe v. MySpace, Inc., s 

mcouched in s of “failure to plem  basicterm  im  ent safety online weremeasures to protect 

liable for publishing the 

of third parties). Because Plaintiff’s underlying theory of liability necessarily seeks 

“m  ing that [the defendant]erely another way of claim  co munications”was 

to hold Facebook 

liable for the co munication ofthird-party m  unity applies.essages, Section 230 i m  

Beaumontfrom the 

ofaction facts as 

The Court’s Order notes that the Court of Appeals construingcases 

unity under 

Section 230 do not “deal with the sam causese presented in this case.” Orderor are 

universally have recognized, i m  

plaintiff has pled. Rather, “[w]hat 

at 2. But as courts Section 230 does not turn on the 

cause 

specific causes of action matters” for Section 230 is not thea 

speaker’ ofcontent provided by another.” 

“label[]” placed on the claim but “whether the of action inherently requires the court to treat 

or 

GoDaddy.com, LLC 

the defendant as the ‘publisher Barnes v. Yahoo!, Inc., 570 

F.3d 1096, 1101–03 (2009); see also 

2014, pert. Denied) (“Allowing [the] plaintiffs 

Toups, 429 S.W.3d 752, 758 (Tex. App.—v. 

content 

Beaumont to assert any cause of action against 

be squarely inconsistent with 

GoDaddy for publishing created by a third party, or for refusing to rem  content createdove 

section 230.”);2 Kimzey v. Yelp! Inc., 836 F.3dparty[,] wouldby a third 

pleading fails, and the district court 

1263, 1266 (9th Cir. 2016) (“[Plaintiff’s] effort to circumvent the CDA’s protections through ‘creative’ 

did not in granting Yelp’s otion dism  pace, 528err m  to iss.”); MyS  

2 That these cases the Beaum  not make themissued from  ont Court ofAppeals does any less deserving of this 
Court’s attention: a Texas court “should not ignore a case in point from a sister court,” Eubanks v. Mullin, 909 
S.W.2d, 574, 576 (Tex. App.—Fort Worth 1995, no writ). 
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F.3d at 230 applied “n  din  tiff’s] assertion  on  to420 (Section  otwithstan g [the plain  that they ly sought 

hold Myspace liable for its failure to t that would have prevenimplemen measures ted Julie Doe from 

commun  g with [the sexual predator]”); Zeranicatin  129 F.3d 327, 330–31 (4thAmerica Online, Inc.,v. 

used 

Cause No. 

wasCir. 1997) (Section 230 bars claim that depen on  that the lin serviceds the assertion  on e as an  

“in  tially intermediar[y]” for “other parties’ poten  jurious messages”); Gibson v. Facebook, Inc., 

Dismiss with Prejudice (Dkt. No. 7) (W.D.6:19-CV-00169, Order Granting Defen  ts’ Motiondan  to 

force itsenTex. Jun 3, 2019) (plain  st g] toe tiff’s claim again Facebook for “fail[in  own safety polic[y] 

that requires it to mon  an  con t”itor d delete harmful ten was barred by Section 230); Murphy v. Twitter, 

Inc., Case No. CGC-19-573712 (Cal. Super. June 14, 2019) (plaintiff ca not avoid Section 230 by 

andrecasting claims as “breach of contract, promissory estoppel, un  ”); Grossmanfair competition  v. 

RockawayTwp., 2019 N.J. Super. Unpub. LEXIS 1496, *11–*12, *38–*39 (June 10, 2019) (Section 230 

products-liability claim based in part onapplied to a the allegation that the lin platform “[f]ail[ed]on e 

have adequate war ings on the product”).to 

Un  cludinder these cases—in  g the applicable Texas cases—Section 230 bars all of Plaintiffs’ 

claims against Facebookbecause each ofthose claims seeks to hold Facebook liable based on allegedly 

harmful third-party con tten published on the Facebook or In  con  gstagram platform. A trary readin  

would frustrate Congress’s purposes in en  g Section  ee v. 753actin  230. S generally Klayman Zuckerberg, 

F.3d 1354, 1355 (D.C. Cir. 2014). 

Section immunity applies230II. to failure to warn claims that turn on the risk of harm 
created by third-party content and Internet Brands does not hold otherwise 

The Second Circuit reached precisely that 

The Court’s suggestion that Section  n  to warn claims is in230 does ot apply to failure correct. 

con  earlier this year in  g the dismissal ofclusion  affirmin  

failure to warn claims in Herrick v. Grindr, LLC, 306 F. Supp. 3d 579 (S.D.N.Y. 2018). In that case, 

as here, the plaintiff alleged a “failure to warn claim—also pleaded as products liability and 

n  ce—based Grin  to that the app be used a tool for harassment degligen  on  dr’s failure warn  can  as an  
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that Grin  230,dr has limited ability to stop abuse.” The district court held the claim barred by Section  

reaso in  t that the plain  tified a defect in  dr’ design  ufactureg that, to the exten  tiffhad “iden  Grin  orman  

or a ,” those alleged flaws were g orfailure to warn  dr’s role in“inextricably related to Grin  editin  

the harmful third-

removin  sive ten  230 provides immun  .g offen  con t—precisely the role for which Section  ity.” Id at 588. 

toThe court ed that the duty warn claimreason  to n  ceecessarily required referen  

war ings would beten  . an  g the platform tot itself, id at 591, d moreover, requirin  provide 

t—either way, the claim would 

party con  no 

conten  

at 591-92. 

differen fun  ally from requirin  to itor or edit thet ction  g it mon  

require a court to treat the platform as a publisher, id. 

The district court in Herrick found Internet Brands inapplicable because, in Internet Brands, the 

do with user-generated 

the website,” they “con  e,”tacted Doe offlin  

alleged duty to claim had othin towarn  n g content: “[t]he bad actors … did 

an  was o allegation thatd there “nnot post an  teny con t to 

contrast, the 

[the defen  t] trandan  smitted an  tially harmful messages betweeny poten  Doe an  mend the [two .]”… 

306 F. Supp. at s592 (alteration the court’s). By held, the duty to warn claim incourt 

contenHerrick turn  on  erateded user-gen  t—harmful profiles and commun  s onication  the platform 

directed to tiff—anthe plain  d also would result in dictatin  of its editorialg the platform’s execution  

fun  s. Id gly, the court held, InternetBrandsction  . Accordin  “‘does ot apply” to the duty to claims.n  warn  

Id. The Second Circuit affirmed, agreein  to claim, unlikeg with the district court that the failure warn  

“inthat in InternetBrands, extricably lin  the claim that the defen  t failed to edit, monitor,ked” to danwas 

the offensive 

The Third Circuit reached 

content. Herrick v. Grindr, LLC, 765 F. App’x 586, 591 (2d Cir. 2019).or remove 

Amazon.com Inc., 

a similar clusion  warn claims in Oberdorfcon  with respect to duty to 

—F.3d—, 2019 WL 2849153, at *12 (3d Cir. July 3, 2019). In Oberdorf a er, pet ownv. 

was in  a t to a g Amazon  .jured by dog collar that she purchased pursuan  third-party listin on  .com. Id 

at *1. She sued Amazon allegin amon  failed supplemen  g, g, g other claims, that Amazon  to t the listin  

with war in  . at *10. The court held the duty to claims barred bygs about the dog collar. Id warn  
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Section 230 to the exten  allegation “thatAmazon failed to provide or to edit adequatet they rested on  s 

war ings regarding the use ofthe dog collar,” because that alleged activity “falls within the publisher’s 

editorial fun  .” Id reason  warn  barred by thection  . at *11. The court ed that such “failure to claims are 

CDA” because they would pen  for “fail[in  addalize Amazon  g] to con ttenn  formationecessary in  to 

o[n] the website.” Id. at *12. As these cases 230 bars any claim that depenshow, Section  ds on third-

party content that was smitted via on etran  an  lin platform, whether the claim is styled failure toas 

or anmon  to , failure to sor or edit, simpleitor, failure warn  cen  n  ce,egligen  y other theory. S e.g.,ee, 

129 F.3d 327, 330 (4th Cir. 1997); Jones v. 

DirtyWorldEntertainmentRecordingsLLC, 775 F.3d 398, 406-09 (6thCir. 2014);Danielv. Armslist, L.L.C., 

Herrick, 765 Fed. Appx. at 590; Zeran v. America Online, Inc., 

not create 

926 N.W.2d 710, 726 (Wisc. 2019).3 

As the courts in Herrick made clear, InternetBrandsdoes an exception to Section 230 

ten  

for failure to warn claims. It held not applywhere the alleged duty to warnon  230 doesly that Section  

third-party con  

profile 

does n arise from or relateot to 

Brands, the plain  an  gmodel, postedtiff, aspirin  

t. S Internet Brands, 824 F.3d at Internetee 851. In  

a on a modelingwebsite. 824 F.3d at 846. Two 

con  

no 

predators found the profile, tacted her, lured her in a g audition drugged her, dto fake modelin  , an  

at 848–49. There was 

or that the platform “tran  

raped her. Id. allegation that the predators posted ythin  the platforman  g on  

smitted any potentially harmful messages between  e Doe” anJan  d the 

Accordinpredators. Id. gly, the plaintiff’s duty to claims did ot implicate anwarn  n  y aspect of the 

platform’s fun  asction a platform for the publication ofthird-party con t an  Sectionten  d for that reason  

n  

turn on third-party 

230 did ot bar the claims. By contrast, in this case, as in  an  , the duty to warn claimsHerrick d Oberdorf 

do t—n  an  tiffs allegeamely, the risk of harmful messages d posts that Plainconten  

3 See also Estate ofMcCoy v. Will, Case No. 15-CV-7342 (Wis. Cir. Ct. May 9, 2018) (claims alleging failure to 
in  or remove third party ten was barred by Section  v. Care.com, 2016 WLvestigate, vet, edit, con t 230); Bell 
12583333 at *4 (Neb. Dist. Ct. Mar. 22, 2016) (claim premised failure screen  con ton  to third-party ten barred 
by Section 230). 

FACEBOOK’S AMENDED MOTION FORRECONSIDERATION 

MR 77

 Document ID: 0.7.2270.6687-000003 

7 

https://Care.com


     


               


               


             


  


                


                


             


               


                


                   


               


               


               


             


               


                


              


                


               

                        

                


                  

                    


                   

               


               

                 





n

n

n

n

n

MR 78

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

were tran  ts d traffickers over the Facebook d Insmitted by their assailan an  an  stagram platforms. As in  

Herrick an  , those duty to warn  tiffs’ claims for failure to mon  tod Oberdorf claims—like Plain  itor, failure 

implement safety measures, failure to or sor ten antake down  cen  con t, d simple n  ce—areegligen  barred 

by Section 230. 

con  

Nor would an exception to Section 230 for duty to claims comport with the rationale ofwarn  

the statute. Where the alleged duty is to tent—suchwarn about risks created by third-party as 

t.” Herrick, 

users’ profiles, posts, messages, or requests extricably linked to [the 

765 Fed. Appx. 

on Facebook’s platforms—it is “in  

ten  

duty 

website’s] alleged failure to monedit, itor, or remove the offen  consive 

aentailsat 591. A duty to warn about third-party monitor third-partycon t ecessarilyten n  to 

” 

content (to locate con t that should be the subject ofa war inten  g) or a duty to t thatscreen out conten  

would trigger a g. Anwar in  d claims based warn about offensive third-partyto con ttenon “failure 

avoidably treats the website “as the publisher 

ultimately reduce to claims that the website should be liable for publishin  con t without ag the ten  

un  

contrary to the 

war in  g liabilityg. Imposin  or speakeron that basis 

of… formationin  provided by [third parties],” man  230.date ofSection  

Courts repeatedly have refused to allow Section 230 to be circumven  this way. Sectionted in  

on230 “is implicated ly by claims that explicitly poin tot third-party con tten but also by claimsnot 

which, though artfully pleaded to avoid direct reference, implicitly require recourse to that tencon t to 

establish liability.” Gonzalez v. Google, Inc., 282 F. Supp. 3d 1150 (N.D. Cal. 2017) (brackets omitted) 

v. Facebook, Inc., 252 F. Supp. 3d 140, 156 (E.D.N.Y. 2017)).4(quoting Cohen 

4 Huon v. Denton, the other case cited in  apposite. 841 F.3d 733 (7th Cir. 2016). Inthe Order, is in  that case, the 
Seven  230 does ot immun  an tern service provider from claims g outth Circuit held that Section  n  ize in  et arisin  
ofcon t posted on  own  that con  dan  an  formationten  its website by its employees, because in  text the defen  t is “in  
content provider” to which Section  n  . applicable here. Plain230 does ot apply. See id at 742–43. Huon is in  tiffs 
have n (an  n  or y of its employees created developed y of theot d could ot have) alleged that Facebook an  or an  
allegedly harmfulmessages that led to their injuries. And allegation that Facebook’s gs were ins war in  adequate 
also does n make this case about Facebook-gen  con t, because the liability that Plain  allege stillot erated ten  tiffs 
flows from the third-party con t to which the war in  765 F. App’x. at 591.ten  gs would relate. Herrick, 
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III. Section 230 applies to claims brought under the Texas anti-trafficking statute 

For the same s, the Court’s observation  are o applyin  230reason  that there n cases g Section  to 

claims un  an  g statutes is ot a reason  yin  . Forder the Texas ti-traffickin  n  for den g Facebook’s motion  

Section 230 purposes, statutory claims of this sort o differenare n  t from the other legal theories 

barred by Section  

discussed above: to the t they turn  a dan  allowinexten  on defen  t’s alleged role in  g third-party con tten  

are 

under 

to appear on its platform or to be tran  g service, theysmitted via its messagin  

230. In fact, the First Circuit held that Section 230 barred claims brought a very similar 

Backpage.com, LLC, 817 F.3d 12, 22 (2d Cir.Massachusetts an  g statute. See JaneDoeNo. 1ti-traffickin  v. 

2016).5 The court found that Section 230 immunity applied because “third-party con t appearsten … 

anas an essen  en  ” the plaintiff’s claimstial compon t of d the claims therefore treated the defen  t “asdan  

immaterial. 

the publisher or tenspeaker ofcon t provided by third parties.” Id. at 22 & n.7. That the claims were 

based on a statute, as opposed to the 

Here, Plain  cede that the Texas antiffs con  ti-traffickin  

common law, was 

g statute “tracks the language of the 

federal human traffickin  sg statute—Section 1591 an  tiff’s Respon  to Ruled 1595 ofTitle 18.” Plain  ses 

Dismiss at 29; see also Hearin  

very similar to the federal human  

91a Motion to g Tr. at 43:19–23 (“our human trafficking statute, is very, 

trafficking statute”). Before Congress ded Sectionamen  230 through 

FOSTA in 2018 (the FOSTAamendments are discussed inmore detail below), federal courts had held 

that Section 230 barred claims again in  et un  an  g law. Seest tern platforms der the federal ti-traffickin  

JaneDoeNo. 1, 817 F.3d at 18–24; M.A. exrelP.K. v. VillageVoiceMediaHoldings, 809 F. Supp. 2d 1041, 

exempt federal an  

1048–50 (E.D. Mo. 2011). In  on ofCon  chan  to Section  FOSTA todeed, e gress’s main  ges 230 in  was 

ti-traffickin  230 (an  that, as discussed below, doesg claims from Section  exception  

not exten to private civil claims un  state ti-traffickind der an  g statutes). See 47 U.S.C. § 230(e)(5)(A). 

5 CompareMass. Gen Laws ch. 265, § 50(d), with Tex. Civ. Prac. & Rem. Code § 98.002(a).. 
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Congress thus acknowledged that, absen such exemption Section  ity would bart an  , 230 immun  state 

statutory an  g claims.ti-traffickin  

IV. The F  areOSTA amendments confirm that Plaintiffs’ claims barred 

The Court’s Order next n  dmenotes that the cases Facebook cited “pre-dated the amen  ts 

adopted in 2018” through FOSTA. Order at 2. That is true, but FOSTA on  firmed that Sectionly con  

230 bars private civil action un  cludin  st Facebook here. Sections der state law, in  g the claims again  230 

provides that “[n cause may be brought and]o of action  n liability may be imposedo under any State 

local law that is in  sisten with this sectioncon  t .” 47 U.S.C. § 230(e)(3). As explained above,or any 

speaker of third-partyclaim that treats on e platform asan  lin  the publisher or ten  con  tt is in  sistencon  

with Section 230 unless an exemption applies. See supra § I.A. 

oneFOSTA created three exemptions to Section 230: for certain federal civil causes ofaction; 

eys General;for parens patriae claims brought by state Attorn  and on for certaine types ofstate-lawone 

crimin  s. See FOSTA § 4, 47 U.S.C. § 230(e)(5);al prosecution  see also Facebook’s Post-Hearing Mem. 

an  

at 7–8. 

not createCrucially, FOSTA did exemption for state law civil action brought by privates 

here, a statute 

addition  

plaintiffs, and where, contains express “en  ofexemptionan  umeration  s,” the “courtsas 

create 

d rejected 

are not authorized al exception  v. Siegel, fact,s,” Law 571 U.S. 415, 424 (2014). Into 

Congress considered version ofFOSTA that would have added a broad exemption foran  a 

state-law civil claims, further showin  ten  ity un  230 tin to bar suchg its in t that immun  der Section  con ue 

230 that would have applied here 

claims. SeeFacebook’s Post-Hearin  gress’s rejection  exception to Sectiong Memo at 9–12. Con  ofan  

confirms that Section 230 tin  to stancon ues apply to the in  t claims. 

PRAYER 

Defen  t recon  an  tdan respectfully requests that the Court sider its May 23, 2019 Order d gran  

Facebook’s motion to t todismiss pursuan  Rule 91a. 
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Dated: August 1, 2019 Respectfully submitted, 
/s/ Kristin A. Linsley 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 

Dallas, TX 75201-6912 
2100 McKi ney Ave., Suite 1100 

Telephon (214) 698-3100e: 
Facsimile: (214) 571-2936 
VLewis@gibsondu n.com 
RFalcon  du ner@gibson  .com 

William B. Dawson  
State Bar No. 05606300 

GIBSON, DUNN & CRUTCHER LLP 
Street, Suite 3000 
TX 77002-6117 

811 Main  
Houston, 
Telephon (346) 718-6600e: 
Facsimile: (346) 718-6620 
WDawson  dun .com@gibson  n  

(Admitted Pro hac vice) 
Kristin A. Linsley 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephon (415) 393-8395e: 
Facsimile: (415) 374-8471 
KLin  du nsley@gibson  .com 

Attorneys forDefendant Facebook, Inc. 
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CERTIF  SERVICEICATE OF  

I hereby certify that on  g documen was anthe 1st day ofAugust, 2019, the foregoin  t filed d 

served on  coun  ic case filin  accordan with the Texas Rules ofCivilall sel of record by electron  g in  ce 

Procedure. 

/s/ RussFalconer 
Russell H Falconer 
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8/1/2019 10:41 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 35635672 
By: Anais Aguirre 

Filed: 8/1/2019 10:41 PM 
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Subject to and without waiving its previously-filed Special Appearance to Contest Personal 

Jurisdiction, Defendant Facebook Inc. (“Facebook”) moves for permission to take an interlocutory 

dismiss under Rule 91a (the 

“Order”). In the alternative to its concurrentlyfiledmotion for reconsideration, Facebookrespectfully 

appeal of the Court’s May 23, 2019 order denying Facebook’s motion to 

interlocutory appeal.that the Court amend the Order to allow Facebook to seekrequests an 

INTRODUCTION 

motion asking the CourtConcurrent with the filing of this motion, Facebook has filed a 

to dismiss Plaintiffs’ claims pursuant 

to 

reconsider its Order denying Facebook’s Rule 91a motion to 

Section 230 ofthe Communications DecencyAct, 47 U.S.C. § 230 (“Section 230”). Ifthis Court does 

reconsider its Order, Facebook respectfully requests that the Court amend the Order with thenot 

interlocutory appeal from the Court ofAppeals. See 

Tex. Civ. Prac. & Rem. Code § 51.014(d); Tex. R. Civ. P. 168. 

findings necessary to allow Facebook to seek an 

The Section 230 issue raised by Facebook’s motion is well-suited to resolution by an 

all of the criteria for such treatment. The applicability ofSection 230 

controlling issue of law, there is “substantial ground for difference ofopinion” 

interlocutory appeal and meets 

was correct, and 

is a to whether theas 

§ 51.014(d)(2); Order at 1. 

Court’s resolution of that issue 

termination of the litigation.” Id. 

an immediate appeal may result in the “ultimate 

2. More broadly, it makes 

Tex. Civ. Prac. & Rem. Code 

atalso Order§ 51.04(d)(1); for the Court ofAppeals to evaluatesee sense 

the Section 230 issue at this stage. Section 51.014(d) reflects a 

efficient resolution of determinative legal issues in [appropriate] cases.” See Sabre Travel Int 

“legislative intent favoring early, 

Deutsche Lufthansa AG, 

’l, Ltd. v. 

567 S.W.3d 725, 732 (Tex. 2019). 

Section 230 creates an immunity that, if applicable, will decide all ofPlaintiffs’ claims against 

Facebook, and Texas courts have long recognized that immunities should be addressed at the earliest 

stage ofa case—as both the district court and the Beaumont Court ofAppeals recognized in allowing 
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an interlocutory appeal of the Section 230 issue in GoDaddy.com, LLC v. Toups, 429 S.W.3d 752, 759 

(Tex. App.—Beaumont 2014, pet. denied). Early resolution of the Section 230 issue also allows the 

Court of Appeals to provide guidance and direction on an important legal issue that will affect a 

number ofsimilar cases pending in Texas trial courts. 

ARGUMENTS AND AUTHORITIES 

If the Court does reconsider its ruling, it should amend the Order allow Facebooktonot to 

resources, the Texasimmediate interlocutory appeal. To promote efficiency and conserve 

Legislature has provided for permissive interlocutory appeals of certain trial court 

take an 

orders. See Tex. 

733. Where,567 S.W.3d at 

interlocutory appeal, it “may be amended 

Civ. Pract. & Rem. Code § 51.014(d); Sabre Travel, here, the order atas 

issue does not contain such permission for an to include 

pet.). Once 

such permission.” Tex. R. Civ. P. 168; see also Heinrich v. Strasburger&Price, L.L.P., 2015 WL 5626507, 

a trial court issues an order withno 

decide whether 

at *1 (Tex. App.—Houston [1st Dist.] Sept. 24, 2015, 

appeal, the Court of Appeals canpermission accept the case for interlocutoryto to 

review. Colvin v. B. Spencer&Associates, P.C., 2015 WL2228728, at *1 (Tex. App.—Houston [1stDist.] 

The Texas Supreme Court has emphasized that permissive interlocutory appeals advance 

May 12, 2015, no pet.). 

important public policies and has encouraged district 

567 S.W.3d 732–33 (section 51.014(d) evinces 

courts to allow them where appropriate. Sabre 

Travel, a “legislative intent favoring early, efficientat 

resolution ofdeterminative legal issues”). An interlocutory appeal allows the “parties and the 

[to] be spared the inevitable inefficiencies of the final judgment rule in favor of early, efficient 

courts 

resolution ofcontrolling, uncertain issues of law that are important to the outcome ofthe litigation.” 

Id. at 733. “Indeed, the Legislature enacted section 51.014 to provide ‘for the efficient resolution of 

certain civilmatters in certain Texas courts’ and to ‘make the civil justice systemmore accessible, more 

efficient, and less costly to all Texans while reducing the overall costs of the civil justice system to all 

FACEBOOK’S AMENDED MOTION FORPERMISSION TO APPEAL 

MR 88

 Document ID: 0.7.2270.6687-000003 



      


                


             


    

                


                   

             


            


                


                 


                


               


                  


 


         


                


                  


                


                  


              


              


              


               


               


       





3 

MR 89

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

taxpayers.’” Id. Thus, “in many instances, courts of appeals should do exactly what the Legislature 

has authorized them to do—accept permissive interlocutory appeals and address the merits of the 

legal issues certified.” Id. 

interlocutory429 S.W.3d 752, all of the criteria for an 

appeal would further all of these policies. 

Here, as in GoDaddy.com, LLCv. Toups, 

All three prerequisites to a permissive immediate interlocutoryappeal are present here. 

appeal are present, and allowing such an 

I. 

an immediate interlocutory appeal. 

an 

These cases uirements forsatisfy each of the statutory req  

Section 51.014(d) provides that the Court may, “by written order, permit 

satisfied: (1) “the order to 

appeal from an order 

that is not otherwise appealable if” three criteria be appealed involvesare a 

substantial ground for difference of opinion”controlling question of law;” (2) “there is as to thata 

question of law; and (3) “an immediate appeal from the order may materially advance the ultimate 

termination of the litigation.” Tex. Civ. Prac. & Rem. Code § 51.014(d). All of these factors are 

controlling question oflawa 

present here. 

This Court’s Order addresses 

As the Court recognized, the issue presented byFacebook’s motion is a legal one, in that, “[a]t 

A. 

not arguing the facts, but rather claims it is not liable 

of the immunity granted internet service providers under Section 230.” Order 

this stage, Facebook is to the Plaintiffs because 

absolute defense to 

at 1. The immunity 

anprovided by Section 230 is liability and its availability is a uestion oflaw.pure q  

See, e.g., GoDaddy.com, 429 S.W.3d 752. Likewise, the preemption q  are triggered byuestions that 

Section 230 immunity also 

Sabre Travel, 567 S.W.3d at 733 (accepting interlocutory appeal to determine whether 

are controlling questions of law appropriate for interlocutory appeal. See 

a federal statute 

preempted the plaintiff’s state tort claim). Andwhether Section 230 applies is a “controlling” question 

because, ifresolved in Facebook’s favor, it would resolve all ofPlaintiffs’ claims against Facebook, as 

this Court recognized. See Order at 1. 
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B. There are substantial grounds for difference of opinion regarding the 
application ofSection 230 to Plaintiffs’ claims 

Although the Court found against the application of Section 230 immunity, it acknowledged 

contrary result.substantial authorities supporting a 

The Court acknowledged that “[t]he language ofthe statute is broad and both parties have cited 

that the question was uncertain and that there are 

cases 

2. And the Court acknowledged that Facebook’s position 

MySpace, 528 F.3d 413 (5th Cir. 

that support their positions.” Order at 

Inc.,finds support in other cases, including, “among others,” “Doe v. 

129 F.3d 327 (4th Cir. 1997).” Plaintiffs themselves have 

acknowledged that the overwhelming weight ofcase law supports outcome different from the 

2008) ... and Zeran v, America Online Inc., 

an one 

53:12–54:11 (“We think Zeran and all of the 

incorrectly decided …[a]nd there lot of them, and 

the Court reached in its Order. See Hearing Tr. at cases 

are afollowing it were acknowledge that.”).we 

substantial authorities holding, contrary 

covered by Section 230. 

And, as set out above, there to the Court’s conclusion,are 

that duty to warn claims are 

An interlocutory appeal may end this litigation 

immediate interlocutory appeal will materially advance the ultimate termination of 

C. 

Finally, an 

the litigation, as theOrder notes: “a ruling inFacebook’s favormayend the case forFacebook.” Order 

1; accordGoDaddy.com, at 761 (dismissing all claims with prejudice under Section 230);429 S.W.3dat 

MySpace, 528 F.3d at 415 (affirming dismissal ofTexas-law claims under Section 230). 

The Court should exercise its discretion toII. permit an interlocutory appeal 

An immediate appeal here 

the legislative policies outlined above. At least three factors weigh heavily in favor of allowing 

not only would satisfy the statutory criteria, but it would advance 

immediate appeal of the Section 230 issue. 

an 

A. An immediate appeal is essential to ensure that the immunity from suit that 
Section 230 creates will not be lost 

Most importantly, immunities such as Section 230 are ideal candidates for interlocutory review 
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because an immunity, by its natur  otect defendant not just fr  om havinge, should pr  a om liability but fr  

to stand tr  esolved at the outset of a case to prial—so that the question should be r  event a defendant 

that is entitled to the immunity fr  ecisely the naturom having to litigate the case against it. That is pr  e 

ofSection 230, which, “[b]y its plain language,” cr  al immunity to any cause ofaction thateates “a feder  

would make service provider  infor  or  d-pars liable for  mation iginatingwith a thir  ty user ofthe service,” 

Zeran, 129 F.3d at 330, and which has been inter eted as not only an immunity frpr  om liability, “but 

LLC, 104 F. Supp. 3dBackpage.com,also the r  om being sued,” Doe ex rel Roeight to be immune fr  . v. 

149, 155 n.4 (D. Mass. 2015), a f’d, 817 F.3d 12 (1st Cir. 2016). For that reason, courts “aim to resolve 

the question of§ 230 immunity at the earliest possible stage ofthe case because that immunityprotects 

websites not only fr  om having to fight costly and prom ultimate liability, but also fr  otracted legal 

battles.” NemetChevroletLtd. ConsumerA fairs.com, Inc., 591 F.3d 250 (4th Cir. 2009).v. 

The Texas Legislatur  ecognized in an analogous context the indispensable re has r  ole that 

inter  y appeals play in ensurlocutor  ing full vindication of a statutory r  om suit.ight to be immune fr  

Champion Builders, 

Under Texas law, officers and employees of the state enjoy official immunity from certain kinds of 

Inc., 144 S.W.3d 417, 422–24 (Tex. 2004). Thecivil suits. See generally Ballantyne v. 

Legislatur  ovided for  locutore has pr  an inter  y appeal of r  om any or  denying a motion foright fr  der  

on grsummary judgment ounds ofofficial immunity. SeeTex. Civ. Prac. & Rem. Code § 51.014(a)(5). 

As the Texas Supreme Cour  

immunity from suit because “[t]he 

t has explained, inter  y appeals ar  itical component of thislocutor  e a cr  

ver easons the gr  e effectively unsalvageabley r  for  ant ofimmunity ar  

if the official is deter  

ofMesquite, 830 S.W.2d 94, 102 n.4 (Tex. 1992); accordPearson v. Callahan, 555 U.S. 223, 231 (2009) (“an 

mined to be immune from liability only after a tr  its.” Travis v.ial on the mer  City 

immunity fr  oneously per  ial” (quotingom suit ... is effectively lost if a case is e r  mitted to go to tr  

Mitchellv. Forsyth, 472 U.S. 511, 526 (1985)). The same policy concer  e to enactns that led the Legislatur  

§ 51.014(a)(5) weigh in favor of per  locutor  esentingmitting an immediate inter  y appeal in cases pr  
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immunity questions under Section 230. 

Other Texas cour  ee. As noted above, in GoDaddy.com, after  ict courts agr  the distr  t denied the 

defendant’s Rule 91a motion to dismiss under Section 230, the cour  der  ant thet amended its or  to gr  

defendant’s motion for per  Or  Per  locutormission to appeal. See Petition for  der  mitting Inter  y Appeal 

Toups, 429 S.W.3d 752 (Tex. App.—Beaumont 2014, pet. denied)at iv–v, viii, GoDaddy.com, LLC v. 

(No. 09-13-1285-CV), available her  The Beaumont Cour  anted GoDaddy’se. t of Appeals then “gr  

r  locutorequest to file an inter  y appeal” and held that the defendant was entitled to immunity under  

Section 230. GoDadd.com, 429 S.W.3d at 753. e that “the policies set forTo ensur  th in the CDA” 

t should follow the same path. 

counsel in favor ofpermitting 

at 761, this Courr  otection in these cases, see ideceive the fullest pr  . 

B. Concerns about judicial immediateresources an 
appeal 

A single question offeder  ols whetheral law contr  this action and other  wars like it will go for  d. 

If the Court of Appeals holds that Section 230 applies to Plaintiffs’ claims against Facebook, that 

r  esolve these cases as between Plaintiffs and Facebook and theruling would fully r  eby “forestall 

... discovery,” motions pr  

S.W.3d at 736. On the other  

burdensome and costly actice, exper epor  ial. See Sabre Travel, 567t r  ts, and tr  

hand, if the Cour  e to accept the appeal and affirt ofAppeals wer  m the 

Cour  der  ties and the Court’s Or  , the par  t could pr  ds tr  tainty aboutoceed towar  ial without any uncer  

how the Section 230 issue should be addressed.1 Either way, “[t]he pur  ee legal question at issue her  

is pr  t ofquestion section 51.014(d) was enacted forecisely the sor  .” Id. Allowing an immediate appeal 

and “each r  

1 Furthermor  Texas’s pre, under  oportionate r  son,”esponsibility scheme, “each defendant,” “each settling per  
esponsibility thir  ty” who has been pr  ly designated must be listed on the ver  m,d par  oper  dict for  

and the jur  centage of r  ac. & Rem. Codey must assign a per  esponsibility to each one. SeeTex. Civ. Pr  
§ 33.003(a). It is not clear that non-par  dict for  pera ty may be listed on the ver  m and assigned a centage of 
responsibility if that party is immune fr  .om liability. See id § 33.004(g)(1); see also Hollandv. Lovelace, 352 
S.W.3d 777, 795 (Tex. App.—Dallas 2011, pet. denied); butsee Elliotv. TurnerConst. Co., 381 F.3d 995, 1003 
(10th Cir 2004). If, after  ial, Facebook e held to be immune fr  Section 230, that. a tr  wer  om liability under  
holding could necessitate a new tr  om the ver  m.ial with Facebook omitted fr  dict for  
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ofthe Section 230 issue is the best way to minimize the r  y tr  oceedings.isk ofunnecessar  ial pr  

C. The Section 230 issue presented here is relevant and important to a number of 
cases pending in Texas courts 

Finally, this case involves an important question of law that will affect multiple cases pending 

in Ha r  e in Texas. Plaintiffs’ counsel in this case have named Facebook as ais County and elsewher  

The questionwhether  

defendant in three trafficking cases her  is County, and have br  tre in Ha r  ought similar afficking claims 

against at least one other technology company inHa ris andNueces Counties.2 

Section 230 immunity bar  al issue in all of these cases.s these claims is a centr  And ther  s toe appear  

be no appellate-level precedent in Texas or elsewhere on the question ofhow Section 230 applies to 

claims under state-law anti-trafficking statutes following the 2018 FOSTA amendments. In light of 

the r  ing natur  tance of the Section 230 issue, an interecu r  e and exceptional impor  locutory appeal is 

wa ranted. See, e.g., EQTProd. Co. Adair, 764 F.3d 347, 357 (4th Cir 2014) (the fact that an “appealv. . 

ofDentalSurgeons ofPuerto Rico 

will per  esolution of an unsettled legal question of genermit the r  al impor  oftance” weighs in favor  

inter  y r  .locutor eview) (quotation omitted);Coll v. Conn. Gen. Life Ins. Co., 

585 F.3d 33, 39 (1st Cir. 2009) (accepting an interlocutor  tant, unsettled, andy appeal of an “impor  

r  ent” question that “[a]bsent an interecu r  

appellate review”). 

locutor  obability escapemeaningfuly appeal” would “in all pr  

An interlocutory appeal is par  ly appr  iate because the Or  is in tension with alticular  opr  der  sever  

decisions from the Beaumont Cour  ,t ofAppeals. SeeGoDaddy.com 429 S.W.3d at 759 (“Allowing [the] 

plaintiffs to assert any cause of action against GoDaddy for publishing content cr  deated by a thir  

emove content cr  d par  ely inconsistentwitheated by a thir  ty[,] would be squarparty, or fo refusing to r  

section 230.”); Davisv. MotivaEnterprises, L.L.C., 2015 WL 1535694, at *4 (Tex. App.—BeaumontApr. 

2 Jane Doe #4 v. orce.com Inc. ., Cause No. 2018-12747 (Ha r  v. orce.com Inc.Salesf , et al is County); Jane Doe #8 Salesf , 
etal., Cause No. 2018-CCV-61041 (Nueces County). 

FACEBOOK’S AMENDED MOTION FOR PERMISSION TO APPEAL 

MR 93

 Document ID: 0.7.2270.6687-000003 

https://Conn.Gen.LifeIns.Co
https://EQTProd.Co


      


              


                 


                


             


               


    


              


             


                


             


                


  


             


                


               








8 

r

MR 9 

k rel
Ctcirtsi

D
ssegru

B
nylir 

Mfo
eciff

O
ypo

Cl iciffon
U

2, 2015, pet. denied) (Section 230 ba r  y of liability”ed plaintiff’s negligence claims because the “theor  

was “based on d par  net aig’s[the defendant] allowing [a thir  ty] access to the Inter  … to publish fake Cr  

List posts and failing to pr  om being published”); Miloevent those posts fr  v. Martin, 311 S.W.3d 210, 

215 (Tex. App.—Beaumont 2010, no pet.) (following Zeran and other  al cases that “appliedfeder  

section 230 br  ts ofAppeals theoadly”). Allowing an immediate appeal would give the Houston Cour  

oppor  ess this conflict.tunity to addr  

For all of these r  espectfully reasons, Facebook r  equests that the Court amend its Or  toder  

state that whether the application of Section 230 immunity applies to Plaintiffs’ claims against 

Facebook is a contr  e is a substantial grolling question of law about which ther  ound for difference of 

opinion and that an inter  y appeal will materlocutor  ially advance the ultimate termination of the 

litigation, and to provide that Facebook may petition the Court of Appeals for leave to file an 

RAYER 

immediate inter  y appeal.locutor  

P  

Defendant r  equests that the Courespectfully r  t reconsider its May 23, 2019 Or  and grder  ant 

Facebook’s motion to dismiss pursuant to Rule 91a or, in the alternative, amend the Or  to grder  ant 

permission for Facebook to petition the Court ofAppeals for leave to file an locutorimmediate inter  y 

appeal. 
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Dated: August 1, 2019 Respectfully submitted, 
/s/ Kristin A. Linsley 

Veronica S. Lewis 
State Bar No. 24000092 

Russell H. Falconer  
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 
Facsimile: (214) 571-2936 
VLewis@gibsondunn.com 
RFalconer@gibsondunn.com 

William B. Dawson 
State Bar No. 05606300 

GIBSON, DUNN & CRUTCHER LLP 
811 Main Street, Suite 3000 
Houston, TX 77002-6117 
Telephone: (346) 718-6600 
Facsimile: (346) 718-6620 
WDawson@gibsondunn.com 

Kristin A. Linsley 
(Admitted Pro hac vice) 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsimile: (415) 374-8471 
KLinsley@gibsondunn.com 

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby cer  on the 1st day ofAugust, 2019, the fortify that egoing document was filed and 

served on all counsel ofrecor  onic case filing in accord by electr  dance with the Texas Rules ofCivil 

Pr  e.ocedur  

/s/ RussFalconer 
Russell H Falconer  
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9/11/2019 3:24 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36725494 
By: DANIELLE JIMENEZ 
Filed: 9/11/2019 3:24 PM 

No. 2018-69816 

Jane Doe § In the District Court of 
§ 

v. § 
§ 

Harris County, TexasFacebook, Inc.; Michael Lacey; § 
James Lark  §in; John Brunst; 
America’s Inns, Inc. d/b/a America’s § 
Inn 8201 Southwest Freeway, § 
Houston, TX 77074; and § 

334th Judicial DistrictTexas Pearl, Inc. § 

No. 2018-82214 

Jane Doe § In the District Court of 
§ 
§v. 
§ 

§ 

Facebook Inc. d/b/a Instagram, Inc.; §, Harris County, Texas 

§ 

Back  page; §page.com, LLC d/b/a Back  
Carl Ferrer; Michael Lacey; 
James Larkin; John Brunst; and 
Babasai, Inc. d/b/a Siesta Inn 334th Judicial District§ 

Plaintiff’s Response to Amended Motion to Reconsider 
the Ruling Facebook’s 91a Motion to Dismisson 

The Court denied Facebook’s Rule 91a motion to dismiss after 

considering substantial pre and post-hearing briefing, lengthy oral 

argument, and innumerable legal authorities. It should deny Facebook’s 

motion for reconsideration because: 

(1) TheCourtdoes nothave authority to reconsider its orderdenying 
Facebook’s motion to dismiss under Rule 91a; 

Response to Amended Motion to Reconsider Page 1 
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(2) Courts are never required to reconsider their prior rulings; 

(3) Facebook mischaracterizes the Court’s order; and 

arguments in support of its 

First, Rule 91a sets specific deadlines for motions, responses, and 

(4) Facebook has not raised any new 
motion. 

rulings, all of which have long since passed. In particular, “[a] motion to 

denied within 45 days after the motion isdismiss must be . . . granted or 

filed.” Tex. R. Civ. P. 91a.3(c). The Court granted Facebook’s motion to 

enlarge the time for that rulinguntilMay24, 2019.1 AnyrulingonFacebook’s 

Rule 91a motion therefore had to be entered by that date, and Facebook  

the statutory deadlines under the guise ofshould not be permitted to reset 

reconsideration. While courts generally have power to reconsider their prior 

so in direct violation of the rules ofprocedure. Seerulings, they may not do 

In re Med. Carbon Research Inst., L.L.C., 14-07-00935-CV, 2008 WL 

220366, at *1 (Tex. App.—Houston [14th Dist.] Jan. 29, 2008, no pet.) 

(noting that procedural rules do 

transfer venue). 

not permit reconsideration of motions to 

courtsSecond, 

may deny motions for reconsideration without considering their substance. 

required to reconsider their prior rulings andnotare 

1 See Order ofMay 14, 2019. 
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E.g., Oceanografia, S.A. de C.V., 492 S.W.3d 330, 337 n.6 (Tex. App.— 

Corpus Christi 2014, orig. proceeding) (denial of forum non conveniens), 

rev’d on 494 S.W.3d 728 (Tex. 2016); P Pother grounds, NP etroleum I, LP  

v. Taylor, 438 S.W.3d 723, 729-30 (Tex. App.—San Antonio 2014, pet. 

v. 862 S.W.2ddenied) (summary judgment); Elec. Data Sys. Corp. Tyson, 

728, 737 n.5 (Tex. App.—Dallas 1993, orig. proceeding) (sanctions order); 

& Blood Bank v. Whittington,J.K. & Susie L. Wadley Research Inst. 843 

S.W.2d 77, 87 n.9 (Tex. App.—Dallas 1992, orig. proceeding) (no right 

reconsider ruling requiring production of documents claimed to be 

to 

privileged). 

Third, Facebook mischaracterizes the Court’s reasons for denying its 

reasons weremotion and then argues those 

several observations about the issues involved, it does not purport to 

“mistaken.” While the order 

makes 

explain the basis of the ruling. And it certainly does not mak the sweepinge 

pronouncements Facebook attributes to it. In particular, the Court’s 

observation that “the failure 

mirrors that presented in the 9th Circuit case” is not a conclusion, as 

to warn cause of action presented in this case 

Facebook asserts, that Section 230 can never apply to failure to warn claims. 

See Amended Motion for Reconsideration at 3-8. 

Response to Amended Motion to Reconsider Page 3  
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Finally, Facebookdoes not raise anynewarguments. Rather, it repeats 

its previous positions thatJaneDoe’s claims arebasedon third-partycontent 

an “exception 

for state private civil actions.” Both of those positions are wrong for the 

and that the 2018 amendments to Section 230 did not create 

has wholly failedreasons explained at length previously. And Facebook  to 

to prevail underestablishaddress the issue of preemption, which it must 

Section 230. 

Prayer 

JaneDoe respectfullyrequest that theCourt denyFacebook’s amended 

motion to reconsider the Court’s denial of Facebook’s Rule 91a motion to 

dismiss without explanation, and that the Court grant Jane Doe any other 

reliefto which she is entitled. 
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Respectfully submitted, 

THE GALLAGHERLAWFIRM 

Michael T. Gallagher 

/s/ Annie McAdams 
ANNIEMCADAMS, P.C. 
annie@mcadamspc.com 
Texas Bar No. 24051014 

matt@mcadamspc.com 

mike@gld-law.com 
Texas Bar No. 07586000 MatthewS. Parmet 
Pamela McLemore 
pamm@gld-law.com Texas Bar No. 24069719 

Houston, Texas 77005 
Texas Bar No. 24099711 1150 Bissonnet 
Boyd Smith 
Texas Bar No. 18638400 
2905 Sackett Street 

(713) 785-6262 

WARE, JACKSON, LEE, O’NEILL, 
SMITH &BARROW, LLP 

Timothy F. Lee 

Houston, Texas 77098 
(713) 222-8080 

SICO HOELSCHERHARRIS LLP timlee@warejackson.com 
Texas Bar No. 12139500 
Margaret E. Bryant 

David E. Harris 
dharris@shhlaw.com 
Texas Bar No. 24049273 

Texas Bar No. 24073972 
Michelle R. Meriam 

margaretbryant@warejackson.com 
Louie J. Cook  
lcook@shhlaw.com 
Texas Bar No. 24101191 michellemeriam@warejackson.com 
802 N. Carancahua, Suite 900 
Corpus Christi, Texas 78401 

Texas Bar No. 24063871 
2929 Allen Parkway, 39th Floor 

(361) 653-3300 Houston, Texas 77019 
(713) 659-6400 

Attorneys for PlaintiffJane Doe 
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Certificate ofService 

I certify that on September 11, 2019, true and correct copies of the 

foregoing documentwere served via ProDocEFiling service andemail on the 

following counsel ofrecord: 

GIBSON, DUNN &CRUTCHER, LLP 
Veronica S. Lewis 
vlewis@gibsondunn.com 

DAW&RAY, LLP 
Willie Ben Daw, III 
wbdaw@dawray.com 

Russell H. Falconer 
rfalconer@gibsondunn.com 

5718 Westheimer, Suite 1400 
Houston, Texas 77057 

2100 McKinneyAve., Suite 1100 
Dallas, Texas 75201 Attorney for Defendant 

Texas Pearl, Inc. 

M. Scott Barnarde 
William B. Dawson 
wdawson@gibsondunn.com 

Molley E. Whitman 
811 Main Street, Suite 3000 
Houston, Texas 77002 

sbardard@akingump.com 

mwhitman@akingump.com 
Kristin A. Linsley Akin Gump Strauss Hauer & Feld 
klinsley@gibsondunn.com 1700 Pacific Ave., Suite 4100 
555 Mission Street Dallas, TX 75201-4675 
San Francisco, California 94105 

Yetter Coleman LLP 
Robert Corn-Revere 
bobcornrevere@dwt.com 

Collin J. Cox Ronald G. London 
ccox@yettercoleman.com 
Tracy N. LeRoy 
tleroy@yettercoleman.com 

ronnielondon@dwt.com 
Davis Wright Tremaine, LLP 
1919 Pennsylvania Ave. NW 
Suite 800 
Washington, DC 20006 

Jeffrey A. Andrews 
jandrews@yettercoleman.com 
811 Main Street, Suite 4100 
Houston, Texas 77002 Attorneys for Defendant 

James Larkin 
Attorneys for Defendant 
Facebook, Inc. 

/s/ Timothy F. Lee 
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No. 2018-82214 

Jane Doe § 
§ 

V. § 
§ 

Facebook, Inc. d/ b / a lnstagram, Inc.; § 
Backpage.com, LLC d/b / a Backpage; § 
Carl Ferrer; Michael Lacey; § 
James Larkin; John Brunst; and § 
Babasai, Inc. d/ b / a Siesta Inn § 

Order 

9/11/2019 3:24:20 PM 
Marilyn Burgess - District Clerk 
Harris County 
Envelope No: 36725494 
By: JIMENEZ, DANIELLE N 
Filed: 9/11/2019 3:24:20 PM 

In the District Court of 

Harris County, Texas 

334th Judicial District 

Defendant Facebook, lnc.'s motion to reconsider the Court's order of 

May 23, 2019 denying its motion to dismiss under Rule 91a is hereby 

DENIED. 

SIGNED this _____ day of _______ , 2019. 

Signed: ~ '~, / r""'1 
9/16/2019 ~i:'irLi'<l.~ 
Hon. Steven Kirkland, 
Judge Presiding 
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9/17/2019 7:18 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36898540 
By: DANIELLE JIMENEZ 
Filed: 9/17/2019 7:18 PM 

No. 2018-82214 

Jane Doe § In the District Court of 
§ 

v. § 
§ 

Harris County, TexasFacebook, Inc. d/b/a Instagram, Inc.; § 
Backpage.com, LLC d/b/a Backpage; § 
Carl Ferrer; Michael Lacey; § 
James Larkin; John Brunst; and § 

334th Judicial DistrictBabasai, Inc. d/b/a Siesta Inn § 

Plaintiff’s Response to Facebook’s 
Amended Motion for Permissive Appeal 

Section 51.014 of the Texas Civil Practice and Remedies Code must be 

the general rule that only finalexception tostrictly construed “as an 

judgments are appealable.” Hebert v. JJTConst., 438 S.W.3d 139, 142 (Tex. 

App.—Houston [14th Dist.] 2014, no pet.) (citing City ofHouston v. Estate 

ofJones, 388 S.W.3d 663, 666 (Tex. 2012) (per curiam)). And under the 

plain language of the statute, a trial court is never required to grant 

permission to appeal an otherwise non-appealable interlocutory order. See 

Tex. Civ. Prac. & Rem. Code Ann. § 51.014(d) (stating that a trial court “may” 

permit an appeal); Tex. R. Civ. P. 168 (same). There are two broad reasons 

the Court should deny Facebook’s amended motion for permission to appeal 

the order denying its Rule 91a motion to dismiss. 

Response to Facebook’s 
Amended Motion for Permissive Appeal 

Page 1 
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First, the Rule 91a orderdoes not involve “a controlling question oflaw 

as to which there is a substantial ground for difference of opinion.” Tex. Civ. 

Prac. & Rem. Code Ann. § 51.014(d)(1). As discussed at length in response to 

the 91a motion, Congress passed FOSTA in 2018 to amend the CDA to 

exclude human trafficking claims from the immunity provided interactive 

Facebook involveagainst 

allegations ofhuman trafficking. Whether those claims are barred under the 

computer services. All of Jane Doe’s claims 

CDA as amended was not an uncertain question, as Facebook contends. 

Under Congress’s express mandate in FOSTA, the Court’s ruling was clearly 

that “there 

correct. 

Facebook is simply wrong 

supporting a contrary result” and that “the overwhelming weight ofcase law 

are substantial authorities 

supports an outcome different from the one the Court reached in its Order.” 

See Motion at 4. No authority supports a contrary result. Since the 2018 

amendments, no other court in the country that we know of has considered 

whether human trafficking claims can ever be barred under the CDA. 

amendments by a decade. See Doe 

Facebook only cites one case involving human trafficking, and it predates the 

v. MySpace, Inc., 528 F.3d 413 (5th Cir. 

2008). There is also no tension between the Court’s order and the decisions 

from Beaumont, because they all predate the amendments and none 

Response to Facebook’s Page 2 
Amended Motion for Permissive Appeal 
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involved human trafficking.1 Any case predating the amendments is 

irrelevant, as is any case not involving human trafficking. 

Given the clear language of FOSTA and the complete absence of any 

authority to the contrary, Facebook has not shown that there is a substantial 

ground for difference ofopinion on a controlling legal issue. 

Second, even ifthe statutory requirements were met, the Court should 

deny permission to appeal for reasons of efficiency and fairness. Facebook 

claims the “most important” reason for granting permission to appeal is that 

it should not have to stand trial if it is correct that all of Jane Doe’s claims 

are preempted by the CDA. Motion at 4-6. But Facebook is a long way off 

from standing trial. As noted in the Court’s order, Facebook’s Rule 91a 

motion was just “one ofseveral” procedural motions Facebook has or intends 

to file to avoid “full litigation of the underlying claims.” 

1 See Motion at 7-8 (citing GoDaddy.com, L v. 429 S.W.3dC Toups,  
752 (Tex. App.–Beaumont 2014, pet. denied); Davis v. Motiva Enterprises, 
L .C.,.L  2015 WL 1535694 (Tex. App.—Beaumont Apr. 2, 2015, pet. denied); 
Milo v. Martin, 311 S.W.3d 210 (Tex. App.—Beaumont 2010, no pet.)). 
Facebook even acknowledges in the same paragraph that there is “no 
appellate-level precedent in Texas or elsewhere on the question of how 
Section 230 applies to claims under state-law anti-trafficking statutes 
following the 2018 FOSTA amendments.” Id. at 7. 

Response to Facebook’s Page 3 
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Facebook has also filed a special appearance, which is set for hearing 

at the same time as its motion for permissive appeal. If the Court denies the 

special appearance, Facebook will have an automatic right to appeal without 

the need to seek permission. Tex. Civ. Prac. & Rem. Code 51.014(7). A 

concurrent appeal from the 91a order would waste time and resources and 

further prejudice Jane Doe’s right to obtain discovery anddevelop her case.2 

And Facebook will have an opportunity to raise these arguments again 

via summary judgment—after the parties have conducted discovery and 

developed the factual record. See ConocoPhillips Co. v. Koopmann, 547 

S.W.3d 858, 880 (Tex. 2018) (noting that arguments in 91a motions may be 

raised again at summary judgment stage). If Facebook’s arguments are 

rejected as applied to facts and not just pleadings, it will have another 

opportunity to seek permission for interlocutory review. 

Finally, Facebook argues: “The Texas Legislature has recognized in an 

analogous context the indispensable role that interlocutory appeals play in 

ensuring full vindication ofa statutory right to be immune from suit.” Motion 

2 Facebook has refused to provide even jurisdictional discovery 
relevant to its special appearance, for which the Court is hearing a motion to 
compel at the same time as the special appearance and motion for permissive 
appeal. 

Response to Facebook’s Page 4 
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at 5. Facebook is referring to official immunity for government employees,  

which is not an analogous situation because the CDA does not grant 

denied official 

interlocutory appeal only after a 

Facebook any “immunity.” And government employees 

immunity are statutorily permitted an 

denial of summary judgment. Tex. Civ. Prac. & Rem. Code § 51.014(a)(5). If 

there truly is a substantial ground for difference of opinion on whether the 

CDA protects Facebook, that question is also more appropriately raised to a 

court of appeals after summary judgment. 

Prayer 

Jane Doe asks that the Court deny Facebook’s amended motion for 

permissive appeal and grant her any other relief to which she is entitled. 

Response to Facebook’s 
Amended Motion for Permissive Appeal 
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Respectfully submitted,  

/s/ Annie McAdams 
THE GALLAGHER LAW FIRM ANNIE MCADAMS, P.C. 
Michael T. Gallagher annie@mcadamspc.com 

Texas Bar No. 24051014 

matt@mcadamspc.com 

mike@gld-law.com 
Texas Bar No. 07586000 Matthew S. Parmet 
Pamela McLemore 
pamm@gld-law.com Texas Bar No. 24069719 
Texas Bar No. 24099711 1150 Bissonnet 
Boyd Smith Houston, Texas 77005 
Texas Bar No. 18638400 
2905 Sackett Street 
Houston, Texas 77098 

(713) 785-6262 
(866) 713-6141 (fax) 

WARE,  

Timothy F. Lee 

(713) 222-8080 
(713) 222-0066 (fax) 

JACKSON, LEE, O’NEILL,  
SMITH & BARROW, LLP 

timlee@warejackson.com 
Texas Bar No. 12139500 
Margaret E. Bryant 

SICO HOELSCHER HARRIS LLP 

margaretbryant@warejackson.com 

David E. Harris 

Texas Bar No. 24073972 

dharris@shhlaw.com 

Michelle R. Meriam 

Texas Bar No. 24049273 
Louie J. Cook 
lcook@shhlaw.com 
Texas Bar No. 24101191 
802 N. Carancahua, Suite 900 

michellemeriam@warejackson.com 
Texas Bar No. 24063871 

Corpus Christi, Texas 78401 2929 Allen Parkway, 39th Floor 
(361) 653-3300 Houston, Texas 77019 
(361) 653-3333 (fax) (713) 659-6400 

(713) 659-6262 (fax) 

Attorney for PlaintiffJane Does 
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Certificate ofService 

On September 17, 2019, true and correct copies ofthis document were 
served via ProDoc eFiling service on the following counsel ofrecord: 

HUNTON ANDREWS KURTH LLP YETTER COLEMAN LLP 
Kelly Sandill Collin J. Cox 
ksandill@huntonak.com ccox@yettercoleman.com 
Katy Boatman Tracy N. LeRoy 
Kboatman@huntonak.com tleroy@yettercoleman.com 

811 Main Street,  

Ashley Kahn Jeffrey A. Andrews 
akahn@huntonak.com jandrews@yettercoleman.com 

Suite 4100600 Travis, Suite 4200 
Houston, Texas 77002 Houston, Texas 77002 

Scott A. Brister Attorney for Facebook, Inc.s 
sbrister@huntonak.com 
500 W. 5th Street, Suite 1350 
Austin, Texas 78701 

AKIN GUMP STRAUSS HAUER & FELD 

M. Scott Barnard 
sbarnard@akingump.com 
Molley E. Whitman 
mwhitman@akingump.com 

GIBSON, DUNN & CRUTCHER, LLP 
Veronica S. Lewis 

Dallas, TX 75201-4675 
vlewis@gibsondunn.com 1700 Pacific Ave., Suite 4100 
Russell H. Falconer 

Robert Corn-Revere 

rfalconer@gibsondunn.com 

bobcornrevere@dwt.com 

2100 McKinney Ave., Suite 1100 DAVIS WRIGHT TREMAINE, LLP 
Dallas, Texas 75201 

William B. Dawson Ronald G. London 
wdawson@gibsondunn.com ronnielondon@dwt.com 

1919 Pennsylvania Ave. NW, Suite 800811 Main Street, Suite 3000 
Houston, Texas 77002 Washington, DC 20006 

Kristin A. Linsley 
klinsley@gibsondunn.com 
555 Mission Street 
San Francisco, California 94105 

Attorney for James Larkins 

/s/ Timothy F. Lee 
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9/19/2019 4:31 PM 
Marilyn Burgess - arris CountyDistrict Clerk H  

Envelope No. 36969581 
By: DANIELLE JIMENEZ 
Filed: 9/19/2019 4:31 PM 

CAUSE NO. 2018-69816 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 

Plaintiff, § 
§ 

HARRIS COUNTY, TEXAS§vs. 
§ 

FACEBOOK INC.; BACK  §, PAGE.COM, 
LLC d/b/a BACK  §PAGE; CARL FERRER; 
MICHAEL LACEY; JAMES LARK  §IN; 
JOHN BRUNST; AMERICA’S INNS, INC. § 
d/b/a AMERICA’S INN 8201 § 
SOUTHWEST FWY, HOUSTON, TX § 
77074; and TEXAS PEARL., INC., § 

§ 
334th JUDICIAL DISTRICTDefendants. § 

CAUSE NO. 2018-82214 

JANE DOE, § IN THE DISTRICT COURT OF 
§ 
§ 
§ 
§ 

Plaintiff, 

§ 
HARRIS COUNTY, TEXASvs. 

FACEBOOK INC. d/b/a INSTAGRAM,, § 
INC.; BACKPAGE.COM, LLC d/b/a § 
BACKPAGE; CARL FERRER; MICHAEL § 
LACEY; JAMES LARKIN; JOHN 
BRUNST; and BABASAI INC., d/b/a 

§ 
§ 
§ 
§ 

SIESTA INN 

Defendants. § 
§ 334th JUDICIAL DISTRICT 

REPLY IN SUPPORT OF DEFENDANT FACEBOOK, INC.’S AMENDED MOTION FORPERMISSION 

TO TAKE AN INTERLOCUTORYAPPEAL 
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ARGUMENT 

A. There are substantial grounds for a difference in opinion with regard to the 
controlling issue oflaw in this case. 

Plaintiffs make the remarkable argument that interlocutory appeal is not warranted here 

uncertain question.” Resp. 2. 

dramatic 

because the applicability ofCDA 230 to Plaintiffs’ claims “  notwas an 

asecret that they seek 

othercourthas everaccepted. This is the very definition 

This is an astonishing change of tune. Plaintiffs have made it no re-

interpretation ofCDA 230, one that they admit no 

ofan “uncertain” issue of law. 

[t]he majority ofthe federal courts,On Facebook’s Motion to Dismiss, Plaintiffs argued that “  

and subsequently the state courts” “got [CDA 230] wrong” and that this Court should not follow 

these cases. Pltfs. Resp. to Mot. To Dismiss at 1; see also Hearing Tr. at 53:12–54:11 (“We thinkZeran 

and all of the cases following it were incorrectly decided …[a]nd there are a lot of them, and we 

acknowledge that.”). Indeed, this Court’s Order denying Facebook’s motion stated that there are 

substantial grounds for disagreement on this issue, with cases on both sides. Order at 2 (“The language 

of the statute is broad and both parties have cited cases that support their positions.”); see 

765 F. App’x. 586, 591 (2d Cir. 2019) (CDA 230 barred failure to 

also, e.g., 

Herrick v. GrindrLLC, warn claim); 

Oberdorfv. Amazon.com I  2019 WL 2849153,nc., 

Even now, Plaintiffs’ Response does not cite a single case that has considered a CDA 230 

at *12 (3d Cir. July 3, 2019) (same). 

claim brought under a state anti-trafficking statute since the enactment of 

FOSTA/SESTA in 2018, much less any 

defense to a 

case that supports Plaintiffs’ position. And Plaintiff’s own 

petition in Cause No. 2018-69816 is at odds with Plaintiffs’ current position, pleading that Facebook 

“faces negligible risk in not warning . . . about human trafficking” because CDA 230 protects it from“  

liability for most private law claims,” including those alleging failure “ warnto ofhuman trafficking.” 

Third Amended Petition ¶¶ 214, 210. 
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In their Response, Plaintiffs argue, bizarrely, that that there is not a substantial ground for 

difference ofopinion because there are no cases directly on point, essentially contending that there may 

never be issue of first impression. See Resp. 3 & n.1. But the lack ofinterlocutory appealan on an 

authority to support Plaintiffs’ position on this controlling issue of law renders their position more 

GulfCoast Asphalt Co., L.L.C. v. Lloyd, 457 S.W.3d 539, 545 (Tex. App.uncertain, not less so. — 

Houston [14th Dist.] 2015, no pet.) (“Substantial grounds for disagreement exist when the question 

there simply is little authority upon which the district courtpresented to the court is novel or . . . can 

prime example. Sabre Travel 

rely.”). Indeed, the very purpose of§ 51.014(d) is to permit “early, efficient resolution ofcontrolling, 

are auncertain issues of law,” of which legal issues of first impression 

Int’l, Ltd. v. Deutsche Lufthansa AG, 567 S.W.3d 725, 733 (Tex. 2019); Alpine I  nc. v. Whitlock,ndus., I  554 

S.W.3d 174, 177 (Tex. App. —Fort Worth 2018, pet. filed) (interlocutory appeal from 

impression”). Moreover, early appellate reviewwill be particularly efficient here because resolution of 

“  of firstcase 

cases pending in this state. See Mot. for Permission to Takethis issue will also affect multiple other 

serve 

Interlocutory Appeal at 7 & n.2. 

B. Immediate appellate review will 

Delaying appellate review of the controlling issue of law in this case will not advance the 

the interests ofefficiency and fairness. 

ultimate termination of the litigation. The immunity provided by Section 230 is 

suit” and its availability is therefore a pure question oflaw. SeeGoDaddy.com, LLCv. Toups, 429 S.W.3d 

an “immunity from 

752, 761 (Tex. App.—Beaumont 2014, pet. denied). Accordingly, there is 

factual record” before resolving this purely legal issue. See id 

no need “to develop[] the 

defendant’s Rule 91a motion 

. (reversing the trial court’s denial of the 

on interlocutory appeal). In that regard, Facebook’s immunity defense 

here is analogous to a plea to the jurisdiction by a governmental entity. Nemet Chevrolet, Ltd. v. 

Consumera fairs.com, I  [I]mmunity [under CDA 230] is annc., 591 F.3d 250, 254 (4th Cir. 2009) (“  

immunity from suit rather than a mere defense to liability and ... is effectively lost if a case is 
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erroneously permitted to go to trial.” (internal quotation marks omitted)). Thus, as in GoDaddy, an 

immediate interlocutory appeal is necessary to avoid prejudice to Facebook’s immunity from suit for“  

its alleged conduct as an interactive computer service provider.” GoDaddy.com, 429 S.W.3d at 761; see 

also Nemet Chevrolet, 591 F.3d at 255 (courts should resolve “the question of § 230 immunity at the 

Finally, piecemeal appeals, as advocated by Plaintiffs (Resp. 3-4), would be inefficient and 

earliest possible stage of the case”). 

deny Facebook’s special appearance, Facebook would have 

an immediate appeal as ofright from that ruling. AllowingFacebook to concurrently appeal the denial 

potentially wasteful. If the Court were to 

efficient—for the parties and the Court—than 

the multiple-appeal approach Plaintiffs advocate. If this litigation were to continue and Facebook 

of its Rule 91a motion to dismiss would be far more 

appealed and prevailed on the CDA 230 issue after summary judgment or post-trial, this 

needlessly generated multiple appeals, and resolution of this 

case will have 

case will have taken much longer than if 

the Court permits immediate appeal ofthe Rule 91amotion concurrentlywith an appeal on the special 

be avoided if the Court permits immediate appeal of the Rule 91aappearance. Such inefficiency can 

appeal ofa decisionmotion, concurrent with on Facebook’s special appearance.an 

CONCLUSION 

For all of these reasons, Facebook respectfully asks the Court to amend its Order 

that Facebook may petition the Court ofAppeals for leave to file 

to provide 

an immediate interlocutory appeal. 

Dated: September 19, 2019 Respectfully submitted, 

/s/ Kelly Sandill 

Kelly Sandill 
State Bar No. 24033094 

Katy Boatman 
State Bar No. 24062624 

Ashley Kahn 
State Bar No. 24087824 

HUNTON ANDREWS KURTH LLP 
600 Travis, Suite 4200 
Houston, Texas 77002 
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Phone: (713) 220-4181 
ksandill@huntonak.com 
kboatman@huntonak.com 
akhan@huntonak.com 

Scott A. Brister 
State Bar. No. 00000024 

HUNTON ANDREWS KURTH LLP 
500 W. 5th Street, Suite 1350 

Phone: (512) 320-9220 
Austin, Texas 78701 

sbrister@huntonak.com 

Collin J. Cox 
State Bar No. 24031977 

Tracy N. LeRoy 
State Bar No. 24062847 

Jeffrey A. Andrews 
State Bar No. 24050227 

YETTER COLEMAN LLP 
811 Main Street, Suite 4100 
Houston, Texas 77002 
Telephone: (713) 632-8000 
Facsimile: (713)632-8002 
ccox@yettercoleman.com 
tleroy@yettercoleman.com 
jandrews@yettercoleman.com 

Kristin A. Linsley 
Admitted Pro hac vice 

GIBSON, DUNN & CRUTCHER LLP 
555 Mission Street 
San Francisco, CA 94105-0921 
Telephone: (415) 393-8395 
Facsimile: (415) 374-8471 
KLinsley@gibsondunn.com 

Russell H. Falconer 
State Bar No. 24069695 

GIBSON, DUNN & CRUTCHER LLP 
2100 McKinney Ave., Suite 1100 
Dallas, TX 75201-6912 
Telephone: (214) 698-3100 
Facsimile: (214) 571-2936 
RFalconer@gibsondunn.com 

Attorneys forDefendant Facebook, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 19th day ofSeptember, 2019, the foregoing document was filed 

filing in accordance with the Texas Rules ofand served on all counsel of record by electronic case 

Civil Procedure. 

/s/ RussellH. Falconer 
Russell H. Falconer 
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No. 2018-82214 

Jane Doe § 
§ 

V. § 
§ 

Facebook, Inc. d/b / a lnstagram, Inc.; § 
Backpage.com, LLC d/b / a Backpage; § 
Carl Ferrer; Michael Lacey; § 
James Larkin; John Brunst; and § 
Babasai, Inc. d/b / a Siesta Inn § 

Order 

9/17/2019 7:18:51 PM 
Marilyn Burgess - District Clerk 
Harris County 
Envelope No: 36898540 
By: JIMENEZ, DANIELLE N 
Filed: 9/17/2019 7:18:51 PM 

In the District Court of 

Harris County, Texas 

334th Judicial District 

Defendant Facebook, lnc.'s amended motion for permission to appeal 

the Court's order of May 23, 2019 denying its motion to dismiss under Rule 

91a is hereby DENIED. 

SIGNED this _____ day of _______ , 2019. 

Signed: ~ '~, / () 
10/7/2019 ~°Z~'tl.~ 
Hon. Steven Kirkland, 
Judge Presiding 
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MOTIONS  HEARING  
May  3,  201 9  

On  the  3rd  day  of  May,  201 9,  the  fo  l owi ng  proceedi ngs  

came  on  to  be  heard  i n  the  above-enti tl ed  and  numbered  cause  

before  the  HONORABLE  STEVEN  KIRKLAND,  Judge  presi di ng,  hel d  i n  

Houston,  Harri s  County,  Texas;  

Proceedi ngs  reported  by  machi ne  shorthand.  

CYNTHIA  BERRY,  CSR  

OFFICIAL  COURT  REPORTER  - 334TH  DISTRICT  COURT  
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5  

1  May  3,  201 9  

2  P R O C E E D I N G S  

3  THE  COURT:  201 8-6981 6.  

4  MS.  MCADAMS:  Judge,  we  have  a  coupl e  i ssues  

5  before  the  Court  thi s  morni ng:  Facebook'  s  moti on  to  di smi ss  

  agai nst  us;  we  bel i eve  that  we  have,  j ust  to  update  the  Court,  

7  resol ved  the  moti on  to  compel that  was  al so  pendi ng  that  we  had  

8  fi l ed.  

9  THE  COURT:  Okay.  

1 0  MS.  MCADAMS:  For  our  protecti on,  we  request  to  

1 1  read  the  agreement  i nto  the  record,  onl y  because  we  have  onl y  

1 2  recei ved  71  pages  of  obj ecti ons  wi th  zero  substanti ve  responses  

1 3  si nce  November.  

1 4  THE  COURT:  Okay.  So  does  thi s  moti on  to  compel  

1 5  appl y  to  both  cases  that  are  pendi ng?  

1   MS.  MCADAMS:  Thi s  one  i s  onl y  on  the  moti on  to  

1 7  compel wi th  Instagram,  Jane  Doe  vs.  Instagram,  on  general  

1 8  di scovery  responses.  

1 9  THE  COURT:  So  i s  that  6-9-8-1 -6?  

20  MS.  MCADAMS:  I  bel i eve  i t  i s  8-2-2-1 -4.  

21  THE  COURT:  8-2-2-1 -4.  A  l ri ght.  

22  MS.  MCADAMS:  Judge,  we'  ve  agreed  that  wi thi n  

23  1 4  days  defense  counsel wi  l amend  thei r  obj ecti ons  and  thei r  

24  responses  i n  an  attempt  to  move  di scovery  al ong.  And  we  j ust  

25  want  to  make  sure  i t'  s  cl ear  that  we  shoul d  recei ve  those  
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1  amended  responses  wi thi n  1 4  days.  

2  MR.  FALCONER:  Yes,  Your  Honor,  that'  s  correct.  

3  MS.  MCADAMS:  That'  s  our  moti on  to  compel .  

4  THE  COURT:  That'  s  i t?  

5  MS.  MCADAMS:  That'  s  i t.  

  THE  COURT:  Boy,  that  was  neat,  cl ean  and  ti dy.  

7  What  el se?  

8  MR.  FALCONER:  Your  Honor,  I'  m  Russ  Fal coner.  

9  I'  m  one  of  the  l awyers  here  for  Instagram  and  Facebook.  And  

1 0  we  had  one  prel i mi nary  matter  we  woul d  l i ke  to  rai se  wi th  the  

1 1  Court,  whi ch  i s  to  -- I'  d  l i ke  to  move  for  the  pro  hac  vi ce  

1 2  admi ssi on  of  my  co  l eague,  Kri sti n  Li nsl ey,  who  i s  here  wi th  me  

1 3  thi s  morni ng,  and  i s  goi ng  to  be  argui ng  the  moti on  to  di smi ss  

1 4  on  behal f  of  Facebook.  We  have  the  pro  hac  vi ce  papers  

1 5  prepared,  we  have  the  certi fi cate  from  the  board  of  l aw  

1   exami ners.  We  wanted  to  rai se  thi s  wi th  the  Court  thi s  

1 7  morni ng,  out  of  on  abundance  of  cauti on,  to  make  sure  that  by  

1 8  Ms.  Li nsl ey  movi ng  for  her  own  admi ssi on  and  my  moti on  

1 9  supporti ng  her  admi ssi on  i s  not  goi ng  to  be  hel d  agai nst  

20  Facebook  as  a  wai ver  of  a  speci al appearance,  under  the  rul e  

21  that  says  Facebook  can'  t  fi l e  another  moti on  and  get  i t  heard  

22  before  a  speci al appearance,  si nce  these  moti ons  are  bei ng  

23  fi l ed  by  Ms.  Li nsl ey  and  by  mysel f,  and  not  by  Facebook.  We  

24  don'  t  thi nk  there  shoul d  be  any  wai ver  i ssues,  but  we  j ust  

25  wanted  to  make  sure  that  everyone  i s  i n  agreement  on  that  
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7  

1  before  we  move  forward  wi th  the  pro  hac  vi ce  process.  

2  THE  COURT:  Ms.  McAdams?  

3  MS.  MCADAMS:  That'  s  fi ne.  No  obj ecti on.  

4  THE  COURT:  Okay.  We  l ,  submi t  the  paperwork.  

5  I'  l revi ew  the  paperwork  and  order  on  the  paperwork.  

  Ms.  Li nsl ey,  i f  you  tend  to  speak  today,  you  are  

7  wel come  to  speak  today.  The  onl y  ti me  I  have  ever  deni ed  a  

8  moti on  pro  hac  vi ce  i s  when  the  movant  coul dn'  t  fi gure  out  what  

9  to  ca  l the  Judge,  and  di dn'  t  know  what  Court  she  was  i n,  and  

1 0  that  was  deni ed.  I  trust  you  wi  l not  be  maki ng  those  same  

1 1  si  l y  mi stakes,  so  that  won'  t  be  a  probl em.  

1 2  MS.  LINSLEY:  I  assure  you,  Your  Honor,  I  wi  l  

1 3  not  be  maki ng  those  mi stakes.  

1 4  THE  COURT:  You-a  l can  be  seated  by  the  way,  or  

1 5  be  comfortabl e.  

1   What  el se  are  we  doi ng  here  today?  You'  ve  got  

1 7  two  moti ons,  ri ght?  

1 8  MS.  LINSLEY:  We  have  the  moti on  i n  both  cases  

1 9  to  di smi ss  under  Rul e  91 a,  Your  Honor.  

20  THE  COURT:  And  i t'  s  essenti a  l y  the  same  

21  moti on,  i f  I'  m  ri ght?  

22  MS.  LINSLEY:  Correct,  yes,  si r.  And  those  are  

23  exempted  from  the  rul e  that  Mr.  Fal coner  j ust  referenced  by  the  

24  l anguage  of  91 a,  whi ch  says  you  can  bri ng  a  91 a  moti on  wi thout  

25  wai vi ng  the  speci al appearance.  
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1  THE  COURT:  A  l ri ght.  So  i f  you  l ose  91 a,  

2  you'  l be  back  on  the  speci al appearance?  

3  MS.  LINSLEY:  Correct.  

4  THE  COURT:  A  l ri ght.  And  then  i f  you  l ose  

5  that,  you'  l be  back  on  the  TCPA?  Okay.  

  MS.  LINSLEY:  We  do  have  other  defenses,  Your  

7  Honor,  yes.  

8  THE  COURT:  A  l ri ght.  So  do  I  understand  that  

9  the  enti rety  of  your  argument  i s  that  230  of  that  parti cul ar  

1 0  code  secti on  exempts  or  gi ves  you  -- not  exempti on  -- but  i t'  s  

1 1  total bar  to  l i abi l i ty.  . .  

1 2  MS.  LINSLEY:  To  the  extent  the  cause  of  acti on  

1 3  depends  i n  any  way  i n  the  chai n  of  causati on  on  a  thi rd-party  

1 4  contact  that'  s  posted  on  the  si te  or  shared  on  the  si te.  In  

1 5  thi s  case  we  have  a  messengeri ng  functi on  that  Facebook  has.  

1   And  as  the  case  l aw  i n  our  moti on  i ndi cates,  that  CDA  230  --

1 7  CDA  230,  I'  m  sorry,  CDA  230,  the  Communi cati on  Decency  Act,  

1 8  Secti on  230  appl i es  to  messengeri ng  functi ons,  as  we  l as  to  

1 9  posti ngs  that  are  made  more  broadl y.  In  other  words,  i t  

20  appl i es  to  one-on-one  communi cati ons,  as  we  l as  to  more  publ i c  

21  posti ngs.  So,  yes,  our  argument  i s  that  CDA  --

22  THE  COURT:  So  wi th  respect  to  Messenger,  you  

23  are  an  ISP.  You  are  the  pl atform  wi th  respect  to  -- there'  s  

24  two  thi ngs  you  got  to  be,  ri ght,  under  the  230?  

25  MS.  LINSLEY:  You  have  to  be  an  i nternet  servi ce  
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9  

1  provi der.  

2  THE  COURT:  Ri ght.  That'  s  provi di ng  the  

3  connecti vi ty,  ri ght?  

4  MS.  LINSLEY:  Ri ght.  And  that'  s  where  you  are  

5  provi di ng,  you'  re  hosti ng  a  communi cati on  of  some  ki nd,  whether  

  i t'  s  a  publ i c  posti ng,  a  cl assi fi ed  add,  whether  i t'  s  a  

7  Facebook  page,  whether  i t'  s  Messenger,  and  vi a  Facebook  

8  separate  messengeri ng  functi ons,  whether  i t'  s  an  Instagram  

9  posti ng,  whatever  you'  re  posti ng,  thi rd-party  contact  or  

1 0  thi rd-party  communi cati ons  are  covered  by  the  statute.  And  I  

1 1  don'  t  thi nk  here  there'  s  any  di spute  between  the  parti es  that  

1 2  Facebook  and  Instagram  both  qual i fy  as  i nternet  servi ce  

1 3  provi ders  i n  that  sense.  

1 4  So  then  there'  s  two  other  el ements  to  thi s  

1 5  statute,  as  i t'  s  wri tten.  One,  i t  has  to  be  based  upon  

1   thi rd-party  content,  not  content  created  by  the  si te  i tsel f.  

1 7  So,  for  exampl e,  i f  a  si te  l i ke  Facebook  posts  i ts  own  content  

1 8  on  i ts  si te,  that  woul d  not  be  thi rd-party  content.  That  

1 9  woul dn'  t  come  wi thi n  Secti on  230;  i t'  s  when  the  si te  i s  servi ng  

20  as  a  forum  or  a  means  or  medi um  for  communi cati on  by  thi rd  

21  parti es.  So  that'  s  one  thi ng.  

22  And  then  the  other  thi ng  i s  that  the  cause  of  

23  acti on  has  to  depend  i n  i ts  own  way  on  the  thi rd-party  content.  

24  And  there'  s  probabl y  the  most  case  l aw  i s  fi  l ed  on  that  set  of  

25  i ssues,  but  as  the  pl ai nti ffs'  bri ef  and  as  our  bri ef,  our  
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1 0  

1  repl y  bri ef  and  openi ng  bri ef  a  l show,  the  courts  have  

2  overwhel mi ngl y  read  that  provi si on  broadl y,  what  does  i t  mean  

3  to  be  a  publ i sher,  thi rd-party  content.  That  i ncl udes  

4  functi onal i ty  of  the  websi te  that'  s  desi gned  to  make  that  

5  content  avai l abl e  to  -- to  make  a  -- to  provi de  a  forum  for  

  that  content  or  that  communi cati on.  So  the  cases  have  read  

7  that  provi si on  very  broadl y.  

8  So  that'  s  our  argument,  yes,  Your  Honor,  that  

9  that  -- because  each  of  the  pl ai nti ffs  causes  of  acti on  here,  

1 0  i ncl udi ng  the  two  new  ones  she'  s  added  i n  the  thi rd  amended  

1 1  peti ti on  i n  the  6-9-8-1 -6  case,  and  the  second  amended  peti ti on  

1 2  that  was  added  i n  the  8-2-2-1 -4  case,  the  Instagram  case,  i n  

1 3  both  of  those,  a  l of  the  causes  of  acti on  now  i n  the  amended  

1 4  peti ti ons  are  covered  because  they  necessari l y  depend  on  

1 5  thi rd-party  communi cati on.  

1   Here,  pl ai nti ff'  s  cl ai m  fundamenta  l y  i s  that  

1 7  she  -- we  l ,  the  two  pl ai nti ffs,  as  we  understand  i t,  the  

1 8  pl ai nti ffs  agreed  to  a  l ow  a  person  who  they  di d  not  know  to  be  

1 9  thei r  Facebook  fri end.  That  -- apparentl y  i n  one  case  i t'  s  

20  a  l eged,  i n  the  6-9-8-1 -6  case,  i t'  s  a  l eged  that  thi s  person  

21  was  fri ends  wi th  some  of  her  other  fri ends.  So  that  apparentl y  

22  must  have  l ed  her  to  thi nk  thi s  person  was  okay,  so  she  

23  "fri ended"  that  person  and  they  engaged  i n  communi cati on.  He  

24  a  l egedl y  tol d  her  a  l ot  of  thi ngs  that  were  ni ce,  that  she  was  

25  beauti ful ,  that  she  coul d  be  a  model ,  et  cetera.  Thi s  

MR527

 Document ID: 0.7.2270.6687-000003 

















































































       


           


              


             


          


       


         


          


  


        


          


          


         


        


         


          


        


   


           


           


      


     


         


       


        





l

l

l

MR528

l l  

1 1  

1  communi cati on  occurred  on  Facebook'  s  Messenger  App.  And  

2  eventua  l y  she  had  a  di spute  wi th  her  mom,  and  he  tol d  her,  

3  l ook,  I  can  get  you  a  j ob  as  a  model ,  I'  l set  you  up,  you'  

4  be  abl e  to  afford  your  own  apartment.  And  then  he  l ed  her  i nto  

5  an  offl i ne  meeti ng  wherei n  she  was  then  raped  and  brought  i nto  

  a  sex  traffi cki ng  operati on  vi a  a  separate  websi te,  

7  Backpage.  com.  It  was  put  up  for  adverti si ng,  adverti si ng  for  

8  sex  on  that  websi te,  and  then  was  brought  to  vari ous  hotel s  

9  where  that  happened.  

1 0  So  that'  s  the  tragi c  facts  that  we  have  here.  

1 1  There'  s  no  questi on  but  what  happened  here  to  thi s  pl ai nti ff  i s  

1 2  a  tragedy.  What  happened  to  the  other  pl ai nti ff  i n  the  

1 3  Instagram  case  i s  si mi l arl y  a  tragedy.  Very  si mi l ar  facts,  

1 4  l ess  detai l ed  i n  the  peti ti on  as  to  the  step-by-step  

1 5  conversati ons  that  caused  thi s  to  happen;  but  at  l east  the  

1   a  l egati ons  seem  to  i ndi cate  that  she,  agai n,  was  l ed  to,  vi a  

1 7  communi cati ons  wi th  thi s  person,  to  an  offl i ne  meeti ng  where  

1 8  these  horri bl e  thi ngs  happened.  

1 9  THE  COURT:  So  even  -- l et  me  stop  you  there  and  

20  l et'  s  -- and  I  appreci ate  the  refresher  on  the  facts,  but  l et'  s  

21  j ump  back  to  the  l aw,  Secti on  230.  

22  MS.  LINSLEY:  Um-hmm,  sure,  yes.  

23  THE  COURT:  Expl ai n  to  me  how  a  statute  that'  s  

24  enti tl ed  "Protecti on  for  Pri vate  Bl ocki ng  and  Screeni ng  of  

25  Offensi ve  Materi al "  becomes  thi s  extreme  bar  to  any  cl ai m  
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1 2  

So  the  

1  agai nst  your  cl i ent?  

2  MS.  LINSLEY:  I  wi  l do  that,  Your  Honor.  

3  We  l ,  the  l anguage  i tsel f  i s  very  broad.  

4  operati ve  l anguage  i n  230  says  that  no  i nteracti ve  servi ce  

5  provi der  sha  l be  hel d  l i abl e  as  a  publ i sher  or  speaker  of  the  

  thi rd-party  contents.  

7  THE  COURT:  That'  s  rea  l y  --

8  MS.  LINSLEY:  It'  s  very  broad  and  i t'  s  been  read  

9  broadl y  by  every  court,  i ncl udi ng  the  Fi fth  Ci rcui t,  i n  the  Doe  

1 0  vs.  MySpace  case  and  three  Texas  Court  of  Appeal s  cases  from  

1 1  Beaumont.  

1 2  THE  COURT:  The  Fi fth  Ci rcui t  di d  i t  as  we  l ?  

1 3  MS.  LINSLEY:  Correct,  yeah.  Correct.  

1 4  THE  COURT:  Doe  vs.  MySpace?  

1 5  MS.  LINSLEY:  Doe  vs.  MySpace,  yeah,  Fi fth  

1   Ci rcui t.  And  i n  those  cases  --

1 7  THE  COURT:  You  referenced  that  one  i n  your  

1 8  repl y,  ri ght?  

1 9  MS.  LINSLEY:  It'  s  referenced  i n  our  openi ng  

20  bri ef  and  i n  the  repl y,  yes,  Your  Honor.  

21  THE  COURT:  Okay.  

22  MS.  LINSLEY:  And  i n  that  case,  that  case  had  

23  remarkabl y  si mi l ar  facts  to  hear.  The  courts  -- the  courts,  

24  fo  l owi ng  a  seri es  of  other  courts  -- the  Fourth  Ci rcui t  i n  the  

25  Zeran  case,  the  Fi fth  Ci rcui t  i n  MySpace  and  the  Ni nth  Ci rcui t  
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1 3  

1  

2  

3  

4  

5  

  

7  

8  

9  

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1   

1 7  

1 8  

1 9  

20  

21  

22  

23  

24  

25  

as  we  l -- read  the  statute  very  broadl y,  because  i t  was  sai d  

that  -- fi rst  of  a  l ,  i n  terms  of  the  bl ocki ng,  the  bl ocki ng,  

pl ai nti ffs  ci te  some  l egi sl ati ve  hi story  that  tal ks  about  a  

case  i nvol vi ng  Stratton  Oakmont.  

THE  COURT:  Ri ght.  

MS.  LINSLEY:  And  i n  that  case  the  Court  hel d  

agai nst  Stratton  Oakmont  by  sayi ng,  hey,  you  bl ocked  some  

content,  but  we'  re  hol di ng  you  l i abl e  for  not  bl ocki ng  thi s  

other  content.  That'  s  the  Good  Samari tan  i nsti nct  that  was  

part  of  the  i mpetus  to  the  statute,  but  --

THE  COURT:  Ri ght,  ri ght.  And  you  --

MS.  LINSLEY:  -- but  the  --

THE  COURT:  -- you  shoul dn'  t  be  puni shed  for  

that.  

MS.  LINSLEY:  -- the  court  has  sai d  that  that  

wasn'  t  -- that  wasn'  t  the  l i mi t  of  what  the  statute  di d.  That  

was  part  of  what  the  statute  di d,  but  the  other  part  i s  much  

more  broad.  So  the  other,  the  other  part  i s  not  l i mi ted  to  any  

ki nd  of  good  fai th  bl ocki ng.  

So  the  headi ng  of  the  statute  doesn'  t  l i mi t  the  

text  of  the  statute.  And  that'  s  what  -- i f  you  l ook  at  the  

Zeran,  the  Fourth  Ci rcui t  case,  i t'  s  one  of  the  earl y  cases  i n  

the  hi story  of  the  statute,  that  the  Court  sai d  that  the  

l anguage  i s  very  broad  and  needs  to  be  construed  as  such  i n  

order  to  i mpl ement  Congress'  broader  i ntent  to  a  l ow  free  
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1 4  

1  communi cati on  on  the  i nternet.  

2  THE  COURT:  So  i f  the  l anguage  was  i ntended  to  

3  be  that  broad,  why  are  there  al so  exempti ons  or  protecti ons  

4  from  l i abi l i ty  i n  230  (1 ) ,  and  i n  the  Di gi tal Mi  l enni um  

5  Copyri ght  Act,  why  do  we  have  separate  protecti ons  for  you  for  

  other  acti ons?  

7  MS.  LINSLEY:  We  l ,  the  statute  i s  broad,  but  

8  i t'  s  not  -- i t'  s  not  unl i mi ted,  because  of  the  way  i t  

9  functi ons.  It  functi ons  as  a  resul t  of  the  nature  of  the  cl ai m  

1 0  that  i s  brought  agai nst  the  defendant.  So  those  other  --

1 1  THE  COURT:  So  i f  i t'  s  not  unl i mi ted  -- so  i f  

1 2  i t'  s  not  unl i mi ted,  gi ve  me  an  exampl e  of  somethi ng  that  woul d  

1 3  not  be  barred  by  the  statute.  

1 4  MS.  LINSLEY:  I  can  gi ve  you  an  exampl e  of  some  

1 5  cases  that  have  found  no  coverage,  and  that  i s  where  the  

1   pl ai nti ff'  s  cause  of  acti on  di dn'  t  depend  i n  any  way  on  

1 7  thi rd-party  content.  There'  s  a  Seventh  Ci rcui t  case  that  deal s  

1 8  wi th  the  payment  of  taxes,  di d  the  websi te  have  to  pay  certai n  

1 9  taxes.  The  answer  was,  yes,  because  there  was  no  cause  of  

20  acti on  that  depended  on  thi rd-party  content.  

21  There'  s  a  case  where  the  pl ai nti ff  had  her  own  

22  posti ng  on  a  websi te,  she  had  her  own  page,  and  someone  offl i ne  

23  saw  that  page  and  contacted  her  i n  a  harmful way;  but  they  

24  di dn'  t  do  so  through  any  communi cati on  on  the  si te,  so  her  

25  cause  of  acti on  di dn'  t  depend  on  any  thi rd-party  content  

MR531

 Document ID: 0.7.2270.6687-000003 

















































































   


        

     

       


          


         


           


         


             


        


          


          


         


          


       


      


         


          





        


            


            


          


         


           





l

l

MR532

1 5  

1  communi cated  on  the  si te.  

2  So  those  are  exampl es.  Other  exampl es  are  --

3  THE  COURT:  So  taxes  --

4  MS.  LINSLEY:  -- transacti ons  that  resul t  from.  

5  There'  s  a  case,  Home  Away,  that  was  recentl y  deci ded  by  the  

  Ni nth  Ci rcui t,  where  i t'  s  a  transacti on  that  resul ts  from  an  

7  onl i ne  posti ng.  And  i n  that  case  the  Ci ty  of  Santa  Moni ca  

8  prohi bi ted  the  executi on  of  a  transacti on  by  a  home  shari ng  

9  si te.  So  even  though  the  add  was  posted  -- and  the  add  woul d  

1 0  have  been  protected  because  i t  was  a  protected  communi cati on  

1 1  thi rd-party  posti ng  on  the  si te'  s  websi te.  The  ci ty  was  goi ng  

1 2  after  the  monetary  transacti on  that  resul ted  from  that.  So  the  

1 3  court  sai d  that  monetary  transacti on,  si nce  i t  di dn'  t  depend  on  

1 4  the  content  of  the  posti ng,  was  not  covered  by  the  statute.  

1 5  So  that'  s  -- those  are  exampl es  where  courts  

1   have  hel d  them  not  to  be  covered.  

1 7  THE  COURT:  So  you  woul d  say,  then,  that  her  

1 8  cause  of  acti on  agai nst  Backspace  woul d  be  l i ke  the  Home  Away  

1 9  si tuati on?  

20  MS.  LINSLEY:  We  l ,  the  cause  of  acti on  agai nst  

21  Backspace  has  a  coupl e  of  i ssues  that  one  woul d  l ook  at.  I  

22  don'  t  know  that  i t'  s  -- I  don'  t  know  that  i t'  s  l i ke  Home  Away,  

23  because  I  don'  t  thi nk  that  cause  of  acti on  depends  on  a  

24  resul ti ng  transacti on.  I  thi nk  i t  sti  l depends  upon  onl i ne  

25  posti ngs,  but  I  thi nk  i n  that  case  thei r  argument  i s  and  the  
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1   

I  gather  they  dropped  

around  any  more?  

1  way  they'  ve  a  l eged  i t  i n  the  peti ti on  --

2  thei r  cl ai ms  agai nst  Backpage,  but  they  --

3  THE  COURT:  Is  Backpage  even  

4  MS.  LINSLEY:  -- they'  ve  been  sei zed  by  the  

5  federal government.  

  THE  COURT:  So,  not  much  poi nt  i n  chasi ng  that.  

7  MS.  LINSLEY:  Ri ght.  Exactl y.  But  I  thi nk  the  

8  theory  of  the  cl ai m  there  that  the  pl ai nti ffs  have  arti cul ated  

9  i n  thei r  peti ti ons  are,  i s  that  Backpage  mani pul ated  the  

1 0  content.  So  Backpage,  i t  wasn'  t  enti rel y  based  on  thi rd-party  

1 1  content.  Backpage,  i tsel f,  essenti a  l y  co-drafted  some  of  the  

1 2  ads  that  are  bei ng  cha  l enged.  Whether  that  i s  true  or  not,  I  

1 3  don'  t  know  the  i ns  and  outs  of  the  actual facts  rel ati ng  to  

1 4  that,  but  I  do  know  that  that'  s  thei r  theory,  i s  that  Backpage  

1 5  created  content  and,  therefore  -- that'  s  another  exampl e  of  

1   where  you  woul d  have  no  coverage  of  the  statute.  

1 7  The  Roommates.  com  case  i n  the  Ni nth  Ci rcui t  di d  

1 8  a  si mi l ar  thi ng  to  the  pl ai nti ff'  s  theory  agai nst  Backpage.  

1 9  They  sai d  i f  the  websi te  i s  the  one  that  contri butes  to  the  

20  i  l egal i ty  of  the  content,  then  i t  mi ght  not  be  covered,  

21  because  i t'  s  the  websi te'  s  own  content  that'  s  bei ng  cha  l enged,  

22  not  the  thi rd-party  content.  

23  So  i n  that  case,  for  exampl e,  Roommates  set  up  a  

24  questi onnai re  that  was  requi red  to  be  fi  l ed  out  by  anyone  

25  posti ng  for  ei ther  a  roommate  -- peopl e  were  posti ng  for  
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1 7  

1  roommates.  So  I  have  an  apartment,  I  want  to  get  a  roommate,  

2  or  I'  m  a  person  that  wants  the  space,  I'  m  posti ng  to  try  to  get  

3  a  room.  They  were  aski ng  questi ons  l i ke,  what  i s  your  race,  

4  what'  s  your  gender,  what'  s  your  sexual preference,  woul d  you  

5  wel come  chi l dren  i nto  your  househol d.  These  are  questi ons  that  

  are  not  permi tted  to  be  asked,  accordi ng  to  the  case  that  got  

7  fi l ed  by  the  Housi ng  Authori ty.  It  vi ol ates  

8  anti -di scri mi nati on  l aws  to  even  ask  those  questi ons,  i f  you  

9  are  seeki ng  -- i f  you'  re  seeki ng  a  tenant.  

1 0  So  the  Court  sai d  that  because  the  websi te  had  

1 1  requi red  those  questi ons  to  be  answered,  i t  had  created  the  

1 2  i  l egal i ty,  i f  you  wi  l ,  i n  the  thi rd-party  content.  So  i t  was  

1 3  the  one  that  -- i t  was  the  websi te'  s  own  content  that  created  

1 4  the  i  l egal i ty  that  was  bei ng  compl ai ned  of.  

1 5  So  that'  s  an  exampl e,  too,  of  what  -- that  i s  

1   sort  of  the  theory  I  thi nk  the  pl ai nti ffs  have  a  l eged  i n  thei r  

1 7  cl ai ms  agai nst  the  Backpage  defendants.  

1 8  THE  COURT:  So,  essenti a  l y,  they'  re  seeki ng  to  

1 9  create  sex  traffi cki ng  l aw  here,  as  a  pri vate  cause  of  acti on.  

20  MS.  LINSLEY:  Correct,  yes.  

21  THE  COURT:  Whi ch  i s  recogni zed  under  federal  

22  statute.  

23  MS.  LINSLEY:  Ri ght.  

24  THE  COURT:  And  I  thi nk  i t'  s  al so  recogni zed  

25  under  Texas  statute.  
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1 8  

1  MS.  LINSLEY:  Correct,  ri ght.  

2  THE  COURT:  So  how  does  (c)  (5)  come  i nto  pl ay,  

3  then?  

4  MS.  LINSLEY:  (c)  (5)  i s  the  preempti on  

5  provi si on  that  j uxtaposes  acti vi ty  that  i s  consi stent  wi th  

  Secti on  230,  or  causes  of  acti on  that  are  consi stent  wi th  230  

7  wi th  causes  of  acti on  that  are  not,  causes  of  acti on  that  are  

8  not  -- that  are  pre-empted.  So  that  secti on  l ooks  -- am  I  

9  correctl y  i denti fyi ng  the  secti on  Your  Honor  i s  l ooki ng  at?  

1 0  THE  COURT:  The  sex  traffi cki ng  l aw,  no  effect  

1 1  on  sex  traffi cki ng.  

1 2  MS.  LINSLEY:  Oh,  I'  m  sorry.  Yes,  of  course.  

1 3  I  was  thi nki ng  of  the  preempti on  exempti on.  My  mi stake.  

1 4  THE  COURT:  So  whi ch  one  are  you  ca  l i ng  --

1 5  MS.  LINSLEY:  So  here'  s  what  the  --

1   THE  COURT:  -- whi ch  one  are  you  ca  l i ng  --

1 7  MS.  LINSLEY:  Let  me  j ust  go  through  --

1 8  THE  COURT:  -- ca  l i ng  the  preempti on  provi si on?  

1 9  MS.  LINSLEY:  (e) (5)  i s  the  -- (e) (5)  i s  the  

20  exempti ons  that  were  j ust  created  for,  under  FOSTA  for  sex  

21  traffi cki ng.  

22  THE  COURT:  Ri ght.  (e) (5)  woul d  be  the  

23  exempti ons  to  thi s  bar.  

24  MS.  LINSLEY:  Correct.  So  l et  me  wal k  through  

25  those.  
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1  So  (e) (5)  states  that  nothi ng  i n  Secti on  230  

2  (c) (1 )  -- fi rst  of  a  l ,  even  apart  from  230  (e) (5)  that'  s  newl y  

3  added,  i t'  s  i mportant  to  understand  the  rest  of  what  FOSTA  di d.  

4  FOSTA  created  a  new  federal cause  of  acti on,  ci vi l cause  of  

5  acti on  for  -- i t  expanded  exi sti ng  remedi es  rel ati ng  to  sex  

  traffi cki ng,  i ncl udi ng  a  new  cause  of  acti on,  2421  of  Ti tl e  1 8,  

7  whi ch  i s  the  cri mi nal offense,  but  i t  has  attached  to  i t  a  

8  ci vi l offense  for  an  aggregated  -- ca  l ed  the  aggregated  

9  offense,  where  a  person  owns,  manages,  or  operates  an  

1 0  i nteracti ve  computer  servi ce  wi th  the  i ntent  to  promote  or  

1 1  faci l i tate  the  prosti tuti on  of  another  person.  That'  s  the  

1 2  cri mi nal provi si on.  

1 3  The  aggregated  versi on  requi res  there  to  be  a  

1 4  promoti on  or  faci l i tati on  of  prosti tuti on  of  fi ve  or  more  

1 5  persons,  and  i t  must  be  i n  reckl ess  di sregard  of  the  fact  that  

1   such  content  contri butes  to  sex  traffi cki ng  i n  vi ol ati on  of  a  

1 7  separate  provi si on  of  Secti on  1 591 ,  whi ch  I'  l get  to  i n  a  

1 8  mi nute.  That'  s  an  exi sti ng  sex  traffi cki ng  provi si on  that  was  

1 9  then  amended  and  suppl emented  i n  the  same  set  of  amendments.  

20  So  Congress  creates  that,  and  then  i t  creates  

21  the  ci vi l cause  of  acti on  for  the  aggregated  offense  that  I  

22  j ust  descri bed.  That'  s  a  federal cause  of  acti on.  

23  So  then  you  come  to  the  poi nt,  the  poi nt  you'  re  

24  tal ki ng  about,  Your  Honor,  and  that'  s  Secti on  230  (e) (5) ,  whi ch  

25  says  that  nothi ng  i n  Secti on  230  sha  l be  construed  to  prohi bi t  
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1  that  ci vi l cause  of  acti on,  the  federal cause  of  acti on  that  

2  Congress  j ust  created,  or  -- and  thi s  i s  (e) (5) .  That'  s  

3  (e) (5) (A) .  

4  THE  COURT:  (A) .  

5  MS.  LINSLEY:  And  then  (e) (5) (B)  says  i t  wi  l  

  not  i mmuni ze  or  charge  i n  a  cri mi nal prosecuti on  brought  under  

7  state  l aw  i f  the  conduct  underl yi ng  the  charge  woul d  consti tute  

8  a  vi ol ati on  of  Secti on  1 591 .  That'  s  the  sex  traffi cki ng  

9  statute  as  amended  i n  FOSTA.  

1 0  THE  COURT:  So  --

1 1  MS.  LINSLEY:  So  there'  s  cri mi nal -- the  state  

1 2  cri mi nal i s  preserved.  And  then  the  second  -- the  next  

1 3  secti on,  (e) (5) (C) ,  preserves  a  charge  i n  a  cri mi nal  

1 4  prosecuti on  brought  under  state  l aw  i f  the  conduct  underl yi ng  

1 5  the  charge  woul d  consti tute  a  vi ol ati on  of  2421 .  That'  s  the  

1   provi si on  we  j ust  read.  And  then  fi na  l y  --

1 7  THE  COURT:  So  i f  Ms.  McAdams  were,  i nstead  of  

1 8  bei ng  her  wonderful sel f,  were  our  di stri ct  attorney,  you  

1 9  woul dn'  t  be  here?  

20  MS.  LINSLEY:  Correct.  As  l ong  as  the  conduct  

21  that  she  i s  chargi ng  -- however  styl ed,  i t  doesn'  t  matter  what  

22  cause  of  acti on  the  prosecutor  bri ngs  the  cl ai m  under,  as  l ong  

23  as  i t'  s  a  state  cri mi nal statute,  presumabl y  -- as  l ong  as  the  

24  conduct  woul d  i tsel f  vi ol ate  the  federal statutes,  one  or  the  

25  other  of  them.  
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1  And  then  fi na  l y  there'  s  a  provi si on  that  

2  authori zes  the  state  Attorney  General -- i f  the  state  Attorney  

3  General percei ves  that  there  i s  conduct  that  vi ol ates  these  

4  provi si ons  -- agai n,  the  underl yi ng  conduct  woul d  vi ol ate  these  

5  provi si ons  -- that  i s  detri mental to  the  resi dents  of  that  

  person'  s  state,  the  Attorney  General ' s  state,  the  Attorney  

7  General may  bri ng  a  ci vi l acti on  on  behal f  of  resi dents  i n  

8  parens  patrai e  --

9  THE  REPORTER:  Parens?  

1 0  MS.  LINSLEY:  P-a-r-e-n-s,  p-a-t-r-a-i -e.  

1 1  Somethi ng  l i ke  that.  

1 2  THE  COURT:  Come  on,  Cynthi a,  don'  t  you  remember  

1 3  your  Lati n?  

1 4  MS.  LINSLEY:  My  Lati n  i s  a  l i ttl e  sketchy.  

1 5  Let  me  j ust  get  you  that  exact  provi si on,  Your  

1   Honor.  It'  s  D.  Thi s  i s  -- thi s  i s  not  an  exempti on  to  230,  

1 7  but  i t'  s  -- i t'  s  a  separate  provi si on  of  1 595  that  got  added.  

1 8  These  are  the  new  causes  of  acti on,  and  i t  a  l ows  the  Attorney  

1 9  General of  the  state,  i f  he  or  she  has  reason  to  bel i eve  that  

20  an  i nterest  of  the  resi dents  of  the  state  has  been  or  i s  

21  threatened  or  adversel y  affected  by  any  person  who  vi ol ates  

22  Secti on  1 591 ,  the  Attorney  General ,  as  parens  patrai e,  may  

23  bri ng  a  ci vi l acti on  agai nst  such  person  on  behal f  of  resi dents  

24  of  the  state  i n  an  appropri ate  di stri ct  court.  

25  THE  COURT:  A  l ri ght.  We  l ,  i t'  s  cl ear  that  
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1  Ms.  McAdams  i s  not  our  Di stri ct  Attorney  or  our  Attorney  

2  General ,  so  we  don'  t  rea  l y  have  to  spend  a  whol e  l ot  of  ti me  

3  wi th  ei ther  of  those  cases,  but  those  are  exempti ons  from  the  

4  general bar.  

5  MS.  LINSLEY:  Ri ght.  And  our  onl y  poi nt  i s  that  

  Congress  took  the  ti me  to  pass  these  addi ti onal provi si ons,  but  

7  when  faced  wi th  an  overwhel mi ng  weal th  of  evi dence  on  the  i ssue  

8  of  sex  traffi cki ng,  and  the  i ncreased  use  of  sex  traffi cki ng,  

9  the  i ncreased  appearance  of  sex  traffi cki ng  on  the  i nternet,  

1 0  took  these  steps  to  address  i t,  expressl y  carved  out  mul ti pl e  

1 1  types  of  proceedi ngs  i n  Secti on  230,  and  di d  not  carve  out  the  

1 2  state  ci vi l acti on,  such  as  thi s  one.  

1 3  THE  COURT:  So  tal k  to  me  about  (e) (3)  then.  

1 4  MS.  LINSLEY:  About  (e) (3) ?  

1 5  THE  COURT:  Yes.  230  (e) (3) .  Nothi ng  i n  thi s  

1   secti on  sha  l be  construed  to  prevent  any  state  from  enforci ng  

1 7  any  state  l aw  that  i s  consi stent  wi th  thi s  secti on.  

1 8  MS.  LINSLEY:  Ri ght,  yeah.  So  that  provi si on  i s  

1 9  not  new;  that  provi si on  has  been  i n  the  statute  from  the  

20  i ncepti on.  And  i t'  s  coupl ed  -- that'  s  the  provi si on  I  quoted,  

21  or  I  was  referri ng  to  earl i er.  

22  THE  COURT:  That'  s  your  preventi on  argument  --

23  preempti on  argument?  

24  MS.  LINSLEY:  Preempti on  provi si on,  yes.  So  

25  that  provi si on  has  two  parts.  It  says  that  i f  i t'  s  consi stent  
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1  wi th  Secti on  230,  that  Secti on  230  wi  l not  preempt  i t.  If  

2  i t'  s  i nconsi stent  wi th  Secti on  230,  Secti on  230  wi  l preempt  

3  i t.  

4  So  i t'  s  a  pretty  strai ght-forward  provi si on;  

5  there'  s  nothi ng  new  or  magi cal i n  there.  It'  s  been  there  si nce  

  the  i ncepti on.  And  i t  tal ks  about  the  secti on,  Secti on  230.  

7  It'  s  not  tal ki ng  about  other  l aws.  It'  s  not  sayi ng  i f  the  

8  state  provi si on  i s  consi stent  wi th  some  other  federal l aw.  

9  It'  s  sel f-contai ned.  

1 0  So  i f  there'  s  a  -- i f  the  court  -- courts  si nce  

1 1  the  begi nni ng  have  been  l ooki ng  at  that  preempti on  provi si on,  

1 2  and  have  found  that  i f  the  state  cause  of  acti on  turns  on  

1 3  treati ng  the  i nternet  i nteracti ve  websi te  or  the  pl atform  as  a  

1 4  speaker  or  thi rd-party  content,  however  the  cause  of  acti on  i s  

1 5  styl ed,  i f  that'  s  part  of  the  chai n  of  causati on,  that  i s  

1   i nconsi stent  wi th  Secti on  230  that  says  you  can'  t  do  that.  

1 7  It'  s  very  strai ght  forward.  

1 8  And  so  the  fl i p  si de  i s  I  guess  what  we  were  

1 9  tal ki ng  about  a  moment  ago,  wi th  roommates  and  the  other  cases,  

20  i f  the  cause  of  acti on  does  not  treat  the  party  as  a  speaker  i n  

21  that  way,  because  ei ther  the  i nternet  websi te  i s  creati ng  i ts  

22  own  content,  or  the  pl ai nti ff'  s  cause  of  acti on  rel ates  to  

23  somethi ng  enti rel y  di fferent,  l i ke  taxes  or  somethi ng  el se,  

24  we  l then  that  fi rst  sentence  appl i es,  because  the  state  cause  

25  of  acti on  i s  not  i nconsi stent  wi th  the  secti on,  because  i t  
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1  doesn'  t  requi re  the  court  to  treat  that  pl atform  as  a  speaker  

2  of  the  contents,  or  hol d  them  l i abl e  i n  some  way  for  the  

3  contents.  

4  THE  COURT:  So  does  the  addi ti on  of  the  sex  

5  traffi cki ng  pi ece  i n  (5)  change  the  anal ysi s?  

  MS.  LINSLEY:  No,  i t  doesn'  t,  Your  Honor.  

7  THE  COURT:  Why  not?  

8  MS.  LINSLEY:  That'  s  an  exce  l ent  questi on,  and  

9  I  know  pl ai nti ffs  di d  rai se  that  argument.  Because  of  what  I  

1 0  j ust  sai d,  that  i t'  s  the  same  anal ysi s  that  I  j ust  -- that  I  

1 1  was  sayi ng  as  appl i ed  to  the  new  statutes.  

1 2  The  fi rst  sentence  refers  to  thi s  secti on.  It  

1 3  doesn'  t  refer  to  the  new  provi si ons  we  j ust  created.  It  

1 4  doesn'  t  refer  to  organi c  operati ve  federal l aw  to  say  i f  the  

1 5  state  cause  of  acti on  i s  si mi l ar  to  a  federal cause  of  acti on  

1   you  can  go  forward  wi th  i t.  

1 7  It  says  i f  the  -- i f  the  i mposi ti on  of  l i abi l i ty  

1 8  woul d  be  i nconsi stent  wi th  or  consi stent  -- consi stent  or  

1 9  i nconsi stent  wi th  thi s  secti on,  Secti on  230.  So  addi ng  a  new  

20  federal provi si on  that  gi ves  the  pl ai nti ff  certai n  l i mi ted  

21  ri ghts  doesn'  t  change  the  anal ysi s,  even  i f  Texas  has  a  si mi l ar  

22  provi si on,  because  what  we'  re  tal ki ng  about  i s  the  underl yi ng  

23  substanti ve  l aw  and  that'  s  not  what  the  secti on  i s  speaki ng  to.  

24  That  secti on  i s  speaki ng  to  does  the  cause  of  acti on  treat  the  

25  i nteracti ve  servi ce  provi der  as  a  speaker  or  publ i sher  of  the  
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1  thi rd-party  content.  

2  So  I  thi nk  much  more  i s  bei ng  read  i nto  that  

3  secti on  than  i  s  warranted,  especi a  l y  si nce  that  secti  on  has  

4  al ways  been  there,  and  no  one  has  ever  --

5  THE  COURT:  But  i f  i t'  s  al ways  been  there,  then  

  i t  was  part  of  the  bi g  broad-brush  expl anati on  you  had  before,  

7  and  Congress  di  d  somethi ng  to  change  that.  And  they  changed  

8  that  by  carvi ng  out  sex  tradi ng.  

9  MS.  LINSLEY:  We  l ,  i  t  di dn'  t  carve  out  sex  

1  0  tradi ng;  i t  very  speci fi ca  l y  carved  out  three  thi ngs.  The  new  

1  1  federal cause  of  acti on,  whi ch  you  can  bri ng  i n  federal or  

1  2  state  court,  pl ai  nti  ffs  can  i nvoke  that  cause  of  acti  on  and  

1  3  bri ng  i t  as  a  cl ai m,  whi ch  pl ai nti ffs  coul d  have  done  here.  

1  4  Pl ai nti ff'  s  counsel chose  not  to  pl ead  the  new  federal cause  of  

1  5  acti on.  They  chose  to  pl ead  state  causes  of  acti on.  They  

1    absol utel y  had  the  ri ght,  i f  they  wanted  to  and  fel t  they  

1  7  coul d  --

1  8  THE  COURT:  Of  course.  

1  9  MS.  LINSLEY:  -- meet  the  el ements  of  that  new  

20  federal cause  of  acti on,  they  coul d  have  brought  i  t.  They  

21  obvi ousl y  di dn'  t  want  to  have  the  case  removed.  I  don'  t  mean  

22  to  read  i nto  i  t  very  much  but,  you  know,  one  suspects  they  

23  di dn'  t  want  the  case  --

24  THE  COURT:  They  di dn'  t  want  to  go  to  the  Fi  fth  

25  Ci rcui t.  
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1  MS.  LINSLEY:  One  maybe  al so  suspects  that  maybe  

2  that  cause  of  acti on  has  el ements  that  woul d  be  di ffi cul t  to  

3  meet,  at  l east  as  agai nst  Facebook.  But  the  statute  was  rea  l y  

4  wri tten  for  si tes  l i ke  Backpage,  when  you  read  the  l anguage  of  

5  the  federal cause  of  acti on.  It'  s  not  cl ear  they  have  a  strong  

  cl ai m  agai nst  Facebook,  or  any  cl ai m  agai nst  Facebook,  and  our  

7  posi ti on  woul d  be  they  woul dn'  t,  because  those  el ements  aren'  t  

8  met.  But  they  coul d  have  brought  that  cl ai m  agai nst  Backpage  

9  and  they  chose  not  to  do  that,  ei ther.  Even  when  they  were  

1 0  sui ng  Backpage,  they  opted  to  sue  Backpage  under  a  state  

1 1  statute,  and  state  common  l aw  cl ai ms.  So  that  was  thei r  

1 2  choi ce,  but  that'  s  what  Congress  di d.  Congress  di d  not  say  we  

1 3  are  addressi ng  sex  traffi cki ng  and  any  and  a  l cl ai ms  rel ati ng  

1 4  to  sex  traffi cki ng  are  now  hereby  exempt  from  Secti on  230.  

1 5  That'  s  not  what  they  sai d.  

1   And  there'  s  no  way  you  can  read  the  pre-exi sti ng  

1 7  preempti on  provi si on  whi ch  refers  onl y  to  Secti on  230  i tsel f,  

1 8  i t'  s  enti rel y  sel f-preferenti al ,  to  encompass  thi s  new  separate  

1 9  cause  of  acti on,  and  say  that  now  i n  addi ti on  to  expressl y  

20  carvi ng  out  federal ci vi l -- new  ci vi l cause  of  acti on,  state  

21  cri mi nal under  two  di fferent  provi si ons,  very  speci fi c,  conduct  

22  woul d  have  to  vi ol ate  one  or  the  other  of  the  two  federal  

23  provi si ons.  And  thi rd,  the  state  Attorney  General acti on,  

24  whi ch  was  not  carved  out  before,  ci vi l acti on  by  the  Attorney  

25  General ,  now  we'  re  supposed  to  i mpl y  an  enti rel y  new  exempti on  
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are  al so1  that  says,  oh,  by  the  way,  state  ci vi l pri vate  acti ons  

2  exempted  because  we  are  goi ng  to  i mpl y  i t  i n  thi s  earl i er  

3  l anguage,  even  though  Congress  di dn'  t  say  i t.  It'  s  --

4  THE  COURT:  So  has  there  been  --

5  MS.  LINSLEY:  -- i t  i s  j ust  not  a  pl ausi bl e  

  argument  that  they'  ve  made  here.  

7  THE  COURT:  -- has  there  been  any  preempti on  

8  case  si nce  thi s  new  stuff  was  added,  sayi ng  thi s  new  stuff  

9  doesn'  t  change  the  scope  of  preempti on?  That'  s  essenti a  l y  

1 0  what  you  are  argui ng.  

1 1  MS.  LINSLEY:  I'  m  sorry,  say  i t  agai n,  Your  

1 2  Honor.  

1 3  THE  COURT:  You  are  sayi ng  thi s  new  stuff  

1 4  doesn'  t  change  the  scope  of  whatever  preempti on  arguments  --

1 5  MS.  LINSLEY:  No,  i t  absol utel y  does  change  the  

1   scope  of  preempti on.  It  changes  i t  as  to  the  thi ngs  that  

1 7  Congress  carved  out  and  sai d  Secti on  230  sha  l not  be  construed  

1 8  to  extend  to  these  three  speci fi c  si tuati ons.  

1 9  THE  COURT:  So  how  i s  her  cause  of  acti on  

20  preempted  under  230?  

21  MS.  LINSLEY:  So,  fi rst  of  a  l --

22  THE  COURT:  Not  sure  I  understand.  

23  MS.  LINSLEY:  -- the  cause  of  acti on  i s  

24  preempted  because  the  cl ai m  that  they  are  a  l egi ng  i s  

25  i nconsi stent  wi th  Secti on  230  under  the  provi si on,  the  
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1  preempti on  provi si on  you  were  j ust  l ooki ng  at,  because  the  

2  effect  of  a  l owi ng  the  cl ai m  to  proceed  woul d  be  to  create  an  

3  exempti on  for  state  l aw  ci vi l acti ons,  when  Congress  made  a  

4  del i berate  choi ce  not  to  create  that  exempti on.  

5  So  that'  s  -- that  i s  poi nt  number  one.  Poi nt  

  number  two  i s  that  bri ngs  you  back  to  the  exi sti ng  case  l aw,  

7  whi ch  pl ai nti ffs  have  ci ted  at  l ength  i n  thei r  bri ef,  over  and  

8  over  agai n,  sayi ng  that  i f  you  fo  l ow  the  exi sti ng  federal l aw  

9  construi ng  Secti on  230,  as  adopted  by  the  Texas  Courts  of  

1 0  Appeal s  i n  a  l three  of  the  Texas  deci si ons  that  we  and  

1 1  pl ai nti ffs  both  ci te,  that  thei r  cl ai m  i s  barred  because  i t  

1 2  necessari l y  depends  upon  thi rd-party  content.  In  thi s  case,  

1 3  communi cati ons  between  the  pl ai nti ff  and  -- the  respecti ve  

1 4  pl ai nti ffs  and  thei r  respecti ve  assai l ants,  communi cati ons  

1 5  between  the  parti es  posted  on  the  pl atform  of  the  si te  through  

1   the  messenger  servi ce.  So  that'  s  -- that'  s  a  necessary  part  of  

1 7  thei r  cl ai m  that  i s  barred,  under  the  l ogi c  of  a  l of  these  

1 8  federal cases  and  these  three  Texas  cases,  i ncl udi ng  federal  

1 9  cases  i ncl udi ng  the  Fi fth  Ci rcui t  deci si on  i n  Doe  vs.  MySpace.  

20  So  that  i s  why,  because  the  chai n  of  causati on,  

21  the  theory  of  the  case  necessari l y  turned  under  thi rd-party  

22  content;  i n  other  words,  i f  i t  weren'  t  for  the  thi rd-party  

23  content,  they  woul dn'  t  have  a  cause  of  acti on.  The  harm  that  

24  they  are  a  l egi ng  necessari l y  fl ows  from  the  communi cati ons  

25  that  are  on  the  si te.  
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1  And  j ust  to  back  up  a  l i ttl e  bi t,  the  Zeran,  

2  the  Fourth  Ci rcui t  case  that  the  Fi fth  Ci rcui t  adopts  i n  i t  

3  deci si on  of  Doe  vs.  MySpace,  does  an  exce  l ent  j ob  of  

4  descri bi ng  why  that'  s  the  case,  why  i sn'  t  i t  j ust  that  the  onl y  

5  thi ng  that  i s  pre-empted  i s  ei ther  the  depri vati on  cl ai m,  where  

  you  are  treati ng  someone  as  a  publ i sher  i n  that  sense  of  

7  defamati on,  or  why  i sn'  t  i t  the  case  that  i t'  s  l i mi ted  to  Good  

8  Samari tan  types  of  cl ai ms.  

9  By  the  way,  here  there  i s  now  Good  Samari tan  i n  

1 0  the  case,  because  the  pl ai nti ff'  s  new  causes  of  acti on  a  l ege  

1 1  negl i gent  undertaki ng;  Facebook  undertook  to,  to  take  down  

1 2  content  that  was  rel ati ng  to  sex  traffi cki ng,  and  they  di dn'  t  

1 3  do  a  good  j ob  of  i t.  That'  s  exactl y  what  the  Good  Samari tan  

1 4  narrower  readi ng  of  the  statute  that  pl ai nti ffs  espouse  woul d  

1 5  cover  i s,  you  know,  i f  Facebook  woul d  be  l i abl e  for  not  doi ng  a  

1   good  enough  j ob  on  what  i t  was  tryi ng  to  do,  whi ch  was  take  

1 7  down  harmful content.  But  that'  s  j ust  a  separate  poi nt  

1 8  rel ati ng  to  thi s  case.  

1 9  The  courts  have  uni forml y  sai d  that  doesn'  t  

20  l i mi t  the  statute;  i t'  s  got  to  be  broad,  and  i t  can'  t  depend  on  

21  the  way  the  l abel ,  what  l abel gets  put  on  the  cause  of  acti on.  

22  Otherwi se,  i t  woul d  be  very  easi l y  abated,  and  i t'  s  evi dent  

23  that  what  Congress'  i ntent  was,  was  to  prevent  causes  of  acti on  

24  that  ul ti matel y  woul d  requi re  the  si te  to  acti vel y  moni tor  a  l  

25  the  posti ngs  on  the  si te.  
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1  There'  s  j ust  -- the  i  nternet  i s  too  i mportant,  

2  and  i t'  s  too  i  mportant  to  keep  the  i nternet  free,  as  a  free  

3  means  of  communi cati on  and  open  means  of  communi cati on,  not  

4  havi ng  to  have  every  si ngl e  pi ece  of  content  that  gets  

5  transferred  i n  pri vate  messagi ng,  i n  pri vate  posts  and  publ i c  

  posts,  to  have  to  moni tor  a  l those  thi ngs  to  make  sure  they'  re  

7  not  defamatory,  harmful ,  probl emati c,  rai se  red  fl ags.  To  

8  i mpose  such  a  moni tori ng  obl i gati on  on  i nteracti ve  servi ce  

9  provi ders  woul d  cri ppl e  the  i nternet,  and  that'  s  what,  

1  0  essenti a  l y,  Zeran  says.  It'  s  an  exce  l ent  deci si on.  Most  of  

1  1  the  other  ci rcui ts  have  adopted  the  reasoni ng,  i ncl udi ng  the  

1  2  Fi fth  Ci rcui t.  

1  3  And  the  other  case  that  I  woul d  strongl y  

1  4  recommend  Your  Honor  readi ng  i s  -- pl ai nti ffs  ci ted  a  case  

1  5  ca  l ed  Dani el ,  i n  whi ch  the  mi d-l evel Court  of  Appeal s  i n  

1    Wi sconsi n  had  found  agai  nst  Rul e  230  i mmuni ty  i n  ci  rcumstances  

1  7  anal ogous  to  those  here,  where  the  pl ai nti ffs  argued,  we'  re  not  

1  8  tryi ng  to  base  l i abi l i ty  on  the  ul ti mate  thi rd-party  content,  

1  9  we'  re  j ust  sayi ng  that  -- there  was  a  gun  case,  where  a  person  

20  was  ki  l ed  by  the  sal e  of  a  gun  on  a  si te  that  speci al i zes  i n  

21  the  sal e  of  guns.  

22  The  a  l egati on  was,  we  l ,  you,  gun  websi te,  

23  desi gned  your  websi te  i n  a  way  that  a  l owed  peopl e  to,  

24  accordi ng  to  the  pl ai nti ffs,  evade  the  federal restri cti ons  by  

25  focussi ng  on  pri vate  sal es,  whi ch  aren'  t  subj ect  to  a  l ot  of  
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1  the  federal restri cti ons.  So  by  channe  l i ng  -- a  l owi ng  peopl e  

2  to  channel thei r  i nqui ri es  and  thei r  sol i ci tati ons  on  the  

3  si te  to  those  categori es,  the  websi te  has  desi gned  a  si te  that  

4  was  -- that  l ed,  that  catered  to  peopl e  that  were  bad  actors,  

5  because  they  wanted  -- they  catered  to  peopl e  that  wanted  to  

  avoi d  the  federal restri cti ons.  A  guy  bought  a  gun  on  the  

7  si te,  arranged  the  pri vate  sal e,  the  next  day  went  and  shot  hi s  

8  wi fe  and  three  other  peopl e,  i ncl udi ng  hi msel f.  And  that  --

9  the  pl ai nti ff  brought  that  case  sayi ng  that  the  si te  had  caused  

1 0  that  harm.  

1 1  The  case  was  ori gi na  l y  di smi ssed  by  the  tri al  

1 2  court  under  CDA  230  because,  because  the  cause  of  acti on  

1 3  depended,  ul ti matel y,  on  the  content  of  that  communi cati on  

1 4  between  the  buyer  and  the  se  l er.  The  Court  of  Appeal s  

1 5  reversed,  sayi ng  we  don'  t  thi nk  i t  appl i es  where  the  pl ai nti ff  

1   i s  compl ai ni ng  about  the  si te'  s  own  acti ons,  thei r  own  acti ons.  

1 7  They'  re  not  compl ai ni ng  about  the  communi cati on;  they'  re  

1 8  compl ai ni ng  about  the  acti ons  that  faci l i tated  bad  actors  bei ng  

1 9  on  the  si te,  even  i f  that  ul ti matel y  resul ted  i n  a  

20  communi cati on.  That'  s  not  what  they  were  rea  l y  compl ai ni ng  

21  about,  and  so  the  Court  of  Appeal s  sai d  that  was  not  barred  by  

22  Secti on  230.  

23  The  Wi sconsi n  Supreme  Court,  i n  a  deci si on  j ust  

24  earl i er  thi s  week  -- and  I  hi ghl y  recommend  thi s  deci si on  

25  because  i t  i s  rea  l y  one  of  the  -- i t  i s  the  l atest  maj or  
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a  

1  deci si on  on  CDA  230  that  we  ci ted  i n  our  repl y  bri ef  that  we  

2  fi l ed  yesterday  morni ng.  Earl y  yesterday  morni ng,  I  thi nk.  

3  It'  s  ca  l ed  Dani el vs.  Arms  -- Arms  somethi ng  or  other.  

4  THE  COURT:  It'  s  okay.  

5  MS.  LINSLEY:  Yeah.  And  the  ci te  for  i t,  i t'  s  

  Wi sconsi n  ci te,  i t'  s  Arms  Li st,  201 9  WI  47.  We  woul d  be  happy  

7  to  provi de  a  copy  to  Your  Honor  i f  that  woul d  be  hel pful .  

8  That'  s  how  we  ci ted  i t,  because  that'  s  how  -- i t  onl y  came  out  

9  on  Tuesday  of  thi s  week.  

1 0  THE  COURT:  We  l ,  i f  you  have  a  copy,  you  may  

1 1  bri ng  i t  up.  

1 2  MS.  LINSLEY:  I  thi nk  we  can  get  a  copy.  

1 3  THE  COURT:  If  you  don'  t,  I  wi  l fi nd  i t.  

1 4  MS.  LINSLEY:  Yeah.  But  anyway,  what  the  

1 5  Court  -- the  Court  -- the  Wi sconsi n  Supreme  Court  consi dered  

1   thi s  argument.  Obvi ousl y,  you  know,  the  speci al group  of  

1 7  Appe  l ate  Judges  had  agreed  wi th  thi s  argument  and  sai d  i t  j ust  

1 8  wasn'  t  ri ght,  and  that  court  after  court,  the  federal courts  

1 9  construi ng  thi s  federal statute,  states  courts  construi ng  the  

20  same  federal statute,  a  l had  uni forml y  gone  the  other  way  and  

21  sai d  i f  i t  -- i f  there'  s  a  functi onal i ty  that  i s  compl ai ned  

22  about  on  the  websi te,  but  ul ti matel y  a  l ows  content,  i f  the  

23  compl ai nt  i s  you  are  a  l owi ng  thi s  content  and  not  that  

24  content,  you  shoul d  be  screeni ng  thi s  content,  you  shoul d  be  

25  moni tori ng,  you  shoul d  be  doi ng  a  l these  thi ngs  to  prevent  
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1  thi s  bad  conduct  or  these  bad  peopl e  from  communi cati ng,  so  

2  even  though  i t  was  a  gun  case,  i t  was  very  anal ogous  to  thi s  

3  case  because  the  argument  was  that  the  communi cati on  i tsel f  was  

4  wi th  a  bad  actor,  and  that  communi cati on  shoul d  never  have  

5  happened.  

  So  the  court  sai d,  no,  that  that  was  not  -- that  

7  was  not  a  fai r  readi ng  of  the  pl ai n  l anguage  of  the  statute.  

8  Pl ai nti ffs  have  ki nd  of  set  thi s  up  as  pl ai n  l anguage  versus  

9  not  pl ai n  l anguage,  but  i f  you  l ook  at  the  deci si ons,  the  

1 0  federal deci si ons  and  Dani el and  other  cases  l i ke  thi s,  the  

1 1  courts  are  appl yi ng  the  pl ai n  l anguage  of  the  statute.  They'  re  

1 2  not  goi ng  off  the  reservati on  wi th  the  text  of  the  statute.  

1 3  Federal courts  have  consi stentl y  construed  that  pl ai n  l anguage  

1 4  to  mean  that  any  cause  of  acti on  that  treats  the  websi te  as  a  

1 5  publ i sher  i n  the  sense  that  they  are  dependi ng  on  thi rd-party  

1   content  i s  barred  by  the  statute.  

1 7  And  the  court  goes  on  to  say,  hel pfu  l y  -- and  

1 8  i t'  s  rea  l y,  rea  l y  worth  readi ng  thi s  deci si on.  If  I  had  to  

1 9  recommend  two  deci si ons,  or  three,  I'  d  recommend  the  Texas  

20  Court  of  Appeal s  Beaumont  deci si on  i n  the  Go  Daddy  case,  whi ch  

21  i s  an  exce  l ent  deci si on,  I  woul d  recommend  the  Fi fth  Ci rcui t  

22  deci si on  i n  Doe  vs.  MySpace,  and  then  thi s  Wi sconsi n  case.  

23  But  the  court  goes  on  to  tal k  about  the  good  --

24  whether  -- whether  -- the  sort  of  knew  or  shoul d  have  known  

25  argument,  whi ch  pl ai nti ffs  here  al so  make.  If  the  websi te  

MR550

 Document ID: 0.7.2270.6687-000003 

















































































           


         


        


  


      


        


        


        


         


          


          


           


           


         





       


           


             


          


            


     


          


         





     





l

l

l

l

MR551

34  

1  shoul d  have  known  that  there  were  goi ng  to  be  bad  actors  out  

2  there,  i t  shoul d  have  taken  these  precauti ons  and  screened  the  

3  content,  or  put  protecti ons  i n  pl ace,  or  enhanced  the  

4  protecti ons  they  have.  

5  In  Facebook'  s  case,  pl ai nti ffs  reci te  the  l i tany  

  of  protecti ons  Facebook  al ready  does  have  i n  thei r  peti ti on.  

7  Facebook  takes  down  harmful content.  It  doesn'  t  permi t  

8  anythi ng  that  even  remotel y  resembl es  sex  traffi cki ng.  It  

9  has  -- and  pl ai nti ffs  reci te  a  l those  thi ngs  i n  thei r  

1 0  peti ti on.  So,  rea  l y,  i n  Facebook'  s  case  i t'  s  you'  re  not  doi ng  

1 1  enough  or  you  shoul d  have  been  doi ng  i t  di fferentl y.  Ei ther  

1 2  way,  i f  that'  s  the  nature  of  the  cause  of  acti on,  i t'  s  barred  

1 3  by  -- i t'  s  barred,  regardl ess  of  what  you  ca  l the  cause  of  

1 4  acti on,  and  regardl ess  of  whether  you  knew  or  shoul d  have  

1 5  known.  

1   And  the  Wi sconsi n  Supreme  Court  goes  i nto  a  

1 7  great  deal of  detai l about  why  there  i s  no  good  fai th  el ement  

1 8  to  the  statute.  There'  s  no  -- there'  s  no  -- no  part  of  the  

1 9  statute  that  turns  on  what  the  defendant  knew  or  shoul d  have  

20  known.  What  i t  turns  on  i s  whether  the  cause  of  acti on  depends  

21  on  thi rd  party  content.  So.  . .  

22  THE  COURT:  Okay.  Ms.  McAdams,  I  want  to  hear  

23  from  you,  but  I  need  to  take  a  short  break.  

24  (Recess)  

25  THE  COURT:  Back  to  you-a  l .  
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1  So  what  acti on  of  Facebook  -- how  do  I  phrase  

2  thi s?  I  mean,  there'  s  about  seven  di fferent  ways  to  parse  

3  thi s,  ri ght?  

4  We  can  start  wi th  preempti on,  but  I  don'  t  know  

5  that  that  gets  me  there.  So  l et  me  j ust  start  wi th  what  i s  i t  

  Facebook  i s  actua  l y  doi ng  that  you  are  seeki ng  to  hol d  them  

7  l i abl e  for?  

8  MS.  MCADAMS:  Judge,  I  wi sh  I  was  here  to  tal k  

9  to  you  on  that  topi c  today;  we  had  spl i t  our  argument  among  the  

1 0  pl ai nti ff'  s  team  and  my  i ssues  got  resol ved.  So  my  co-counsel ,  

1 1  Ti m  Lee,  wi  l be  handl i ng  that  argument  today  for  Jane  Doe  one  

1 2  and  two.  

1 3  THE  COURT:  A  l ri ght,  Ti m.  Mr.  Lee.  

1 4  MR.  LEE:  May  i t  pl ease  the  Court.  I'  m  goi ng  to  

1 5  refer  to  a  coupl e  of  boards.  So  i s  i t  a  l ri ght  i f  --

1   THE  COURT:  Whatever.  

1 7  MR.  LEE:  The  pl ai nti ffs'  a  l egati ons  are  that  

1 8  Facebook  knows  that  human  traffi cki ng  i s  occurri ng  on  a  regul ar  

1 9  basi s  on  i ts  si te.  Facebook  knows  that  the  pattern  for  human  

20  traffi ckers,  and  actua  l y  fai rl y  we  l establ i shed  i n  l aw  

21  enforcement  documents,  there'  s  a  characteri sti c  pattern  that  

22  human  traffi ckers  go  through  when  they  are  recrui ti ng  and  

23  groomi ng  potenti al vi cti ms,  and  Facebook  knows  that  that'  s  the  

24  case.  

25  Facebook  has  the  abi l i ty  to  te  l when  that  i s  
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1  goi ng  on,  because  the  enti re  si te  i s  at  l east  arguabl y  more  or  

2  l ess  transparent  to  them.  The  Jane  Does  of  the  worl d  get  

3  recrui ted,  and  Facebook  i s  the  i ntermedi ary  that  a  l ows  that  

4  recrui tment  to  occur.  Then,  when  the  Jane  Does  of  the  worl d  

5  are  sucked  i nto  the  worl d  of  human  traffi cki ng,  they  get  sol d  

  through  on  Facebook.  

7  THE  COURT:  What  acti on  of  Facebook  are  you  

8  after,  not  --

9  MR.  LEE:  A  fai l ure  --

1 0  THE  COURT:  -- i t  sounds  l i ke  everythi ng  you'  ve  

1 1  sai d  i s  thi s  i s  thi rd-party  acti ons  that  Facebook  i s  somehow  

1 2  enabl i ng.  

1 3  MR.  LEE:  No.  It  i s  a  fai l ure  to  warn  theory,  a  

1 4  fai l ure  to  protect  the  Facebook  communi ty  ki nd  of  theory.  

1 5  THE  COURT:  Okay.  So  fai l ure  to  warn,  expl ai n  

1   that  one  to  me.  What  i s  i t  they  don'  t  warn  peopl e  of?  

1 7  MR.  LEE:  They  don'  t  warn  the  parti ci pants  i n  

1 8  the  communi ty  of  the,  of  the  presence  of  sexual predators,  of  

1 9  human  traffi ckers,  of  the  typi cal method  by  whi ch  that  type  of  

20  predati on  i s  taki ng  pl ace,  and  that  they'  re  -- that  they  are  

21  vul nerabl e.  We  are  tal ki ng  about  mi nors  i n  both  of  these  

22  cases,  and  i n  a  l of  the  rest  of  the  cases.  

23  THE  COURT:  So  you  are  aski ng  Facebook  not  to  

24  a  l ow  mi nors  on  the  si te?  

25  MR.  LEE:  No,  but  we  are  aski ng  Facebook  -- we  
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1  are  contendi ng  that  Facebook  ought  to  be  preventi ng  peopl e  who  

2  are  not  mi nors  from  contacti ng  mi nors  i n  a  way  that  i s  

3  characteri sti c  of  human  traffi cki ng  type  of  predati on.  We  are  

4  sayi ng  that  Facebook  ought  to  be  warni ng  mi nors  of  the  

5  phenomenon,  and  a  l egi ng  that  Facebook  ought  not  a  l ow  a  mi nor  

  to  have  an  account  that  i s  not  l i nked  wi th  an  adul t  account.  

7  We'  re  suggesti ng  -- we  are  a  l egi ng  that  there  are  ways  to  

8  protect  thi s  communi ty.  Facebook  knows  that  those  ways  exi st.  

9  THE  COURT:  So  you'  ve  got  the  warni ng  and  you  

1 0  want  to  i mpose  some  affi rmati ve  duty  to  protect  chi l dren?  

1 1  MR.  LEE:  Yes.  We  thi nk  -- we  l ,  they  say  that  

1 2  they  are  protecti ng  mi nor  communi ti es  i n  the  terms  of  servi ce  

1 3  agreement,  and  so  i t'  s  a  duty  that  they  have  assumed.  

1 4  THE  COURT:  You  mean  that  thi ng  nobody  reads?  

1 5  MR.  LEE:  But  i t'  s  the  thi ng  that  Facebook  

1   attaches  to  i ts  pl eadi ngs  when  i t'  s  defendi ng  these  cases.  So  

1 7  they  are  obvi ousl y  te  l i ng  the  Court  that  that  i s  a  duty  that  

1 8  they  have  assumed.  

1 9  THE  COURT:  We  l ,  the  duty  that  they  have  

20  assumed,  i sn'  t  that  the  purpose  of  230,  i s  to  prevent  them  from  

21  bei ng  hel d  l i abl e  for  vol untari l y  undertaki ng  somethi ng  that  we  

22  a  l thi nk  i s  a  good  deal ?  

23  MR.  LEE:  And  so  now  l et'  s  transi ti on  from  

24  what'  s  bei ng  a  l eged  i n  the  case  to  the  preempti on  argument.  

25  THE  COURT:  Is  there  -- i s  there  any  other  
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1  acti on  that  Facebook  i s  goi ng  on  -- doi ng  that  you  contend  

2  gi ves  l i abi l i ty  to  your  cl i ent?  

3  MR.  LEE:  Let  me  ask.  

4  THE  COURT:  Anythi ng  i ndependent?  

5  MS.  MCADAMS:  Judge,  i t'  s  our  posi ti on  that  

  Facebook  faci l i tates  the  access  of  predators  di rectl y  to  

7  chi l dren.  They  fai l ed  to  protect  them  agai nst  an  i nherent  

8  known  danger.  

9  THE  COURT:  So  i t'  s  a  l because  they  are  

1 0  predators  over  here,  there'  s  nothi ng  el se  that  -- because  

1 1  predators  use  thei r  system,  there'  s  nothi ng  el se  that  you  woul d  

1 2  seek  to  hol d  them  l i abl e  for.  

1 3  MS.  MCADAMS:  They'  re  the  tool that  faci l i tates  

1 4  the  exposure  of  these  chi l dren  to  thi s  ri sk,  yes.  

1 5  THE  COURT:  So  they  are  an  ai der  and  abetter?  

1   MS.  MCADAMS:  They  are  knowi ngl y  faci l i tati ng  

1 7  human  traffi cki ng.  

1 8  THE  COURT:  Knowi ngl y  faci l i tati ng?  Okay.  

1 9  Where  do  we  have  evi dence,  or  do  we  have  evi dence  that  they  are  

20  knowi ngl y  faci l i tati ng?  Where  i s  that  a  l egati on  from?  

21  MR.  LEE:  Coul d  I  i nterj ect,  because  we  are  

22  tal ki ng  tota  l y  about  a  moti on  that  i s  on  the  pl eadi ngs.  

23  THE  COURT:  You'  re  ri ght.  Never  mi nd.  Forget  

24  that  questi on.  

25  MR.  LEE:  And  thi s  i s  why  you  don'  t  genera  l y  
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we  

1  want  to  have  the  l aw  guy  tryi ng  to  respond  to  factual  

2  questi ons,  but  i t'  s  a  l been  -- i t'  s  a  l been  a  l eged  because  

3  we  --

4  THE  COURT:  So  duty  to  warn,  duty  to  protect.  

5  Is  that  i t?  

  MR.  LEE:  Anythi ng  el se?  

7  MS.  MCADAMS:  No,  Your  Honor.  That'  s  i t.  

8  THE  COURT:  A  l ri ght.  

9  MR.  LEE:  Great.  I  got  i t  ri ght.  

1 0  THE  COURT:  Why  i s  Facebook  not  essenti a  l y  a  

1 1  publ i sher?  

1 2  MR.  LEE:  Okay.  Let'  s  start  wi th  the  

1 3  amendments.  

1 4  THE  COURT:  Okay.  

1 5  MR.  LEE:  The  201 8  amendments.  And  thi s  i s  a  

1   preempti on  argument.  When  Facebook  --

1 7  MS.  LINSLEY:  Is  there  a  versi on  of  thi s  that  

1 8  can  see?  

1 9  THE  COURT:  Counsel ,  you  can  move  your  chai r.  

20  MS.  LINSLEY:  Okay.  We'  l do  that.  

21  THE  COURT:  So  l ong  as  you-a  l behave,  I  don'  t  

22  care  where  you  stand  or  si t.  Whatever  works  for  you.  

23  MR.  LEE:  If  I  heard  correctl y,  we  heard  the  

24  argument  that  the  201 8  amendments  do  not  affect  the  preempti on  

25  anal ysi s.  We  di sagree  wi th  that  strongl y.  
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1  Thi s  i s  the  act  that  -- the  prefatory  --

2  THE  COURT:  Thi s  i s  the  201 8  amendment?  

3  MR.  LEE:  Yes,  yes.  And  the  preambl e  says  that  

4  the  reason  that  the  amendment  i s  bei ng  passed  i s  to  cl ari fy  

5  that  "Secti on  230  of  such  act  does  not  prohi bi t  the  enforcement  

  agai nst  provi ders  and  users  of  i nteracti ve  computer  servi ces  of  

7  federal and  state  cri mi nal and  ci vi l l aw  rel ati ng  to  sexual  

8  expl oi tati on  of  chi l dren  or  sex  traffi cki ng  and  for  other  

9  purposes.  "  

1 0  So  the  amendments  speci fi ca  l y  te  l us  that  the  

1 1  enti re  area  of  sex  traffi cki ng,  i ncl udi ng  state  ci vi l causes,  

1 2  i s  bei ng  pu  l ed  out  from  underneath  the  purvi ew  of  230.  

1 3  THE  COURT:  Are  you  sure  about  that?  Because  I  

1 4  see  what  the  purpose  i s,  but  the  speci fi cs  they  drafted  was  

1 5  Secti on  (e) ,  whi ch  l i sts  -- doesn'  t  l i st  state  ci vi l acti on.  

1   MR.  LEE:  But  i t  doesn'  t  need  to.  And  the  

1 7  reason  that'  s  true  i s  because  for  preempti on  to  occur  i t  has  to  

1 8  be  express  -- there  i s  a  presumpti on  agai nst  i t.  It  has  to  be  

1 9  cl ear  that  a  speci fi c  state  act  i s  bei ng  preempted.  

20  Now,  honestl y,  the  preempti on  anal ysi s  as  has  

21  been  unfol ded  i n  the  repl y  bri ef  i t'  s  not  somethi ng  that  we  

22  have  worked  on  a  whol e  l ot  because  i t  j ust  came  i n  yesterday  

23  morni ng.  But  here'  s  the  deal on  federal state  preempti on:  If  

24  the  federal statute  has  express  preempti on,  and  that'  s  what  we  

25  have  i n  230  --
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The  

1  THE  COURT:  230  (e) (3) ?  

2  MR.  LEE:  Yeah,  yes,  I  thi nk  that'  s  correct.  

3  Then  what  i t  preempts  has  to  be  cl earl y  stated.  In  other  

4  words,  express  preempti on  doesn'  t  preempt  by  i mpl i cati on.  

5  Supreme  Court,  i n  a  case  we  j ust  found  yesterday  -- the  case  

  i s  Medtroni c  Inc.  vs.  Lohr,  and  i t'  s  at  51 8  U.  S.  470.  51 8  U.  S.  

7  470.  I'  d  be  happy  to  gi ve  you  my  copy,  but  i t'  s  al ready  a  l  

8  marked  up.  

9  THE  COURT:  We  l ,  then,  you  probabl y  shoul dn'  t  

1 0  share  that  one.  

1 1  MR.  LEE:  You'  re  probabl y  ri ght.  

1 2  The  Supreme  Court  says  that  the  scope  of  the  

1 3  preempti on  of  the  statute  begi ns  wi th  the  text,  and  there  are  

1 4  two  concerns.  Fi rst,  thi s  i s  the  U.  S.  Supreme  Court,  i n  a  l  

1 5  preempti on  cases,  and  parti cul arl y  i n  those  i n  whi ch  Congress  

1   has  l egi sl ated  i n  a  fi el d  i n  whi ch  the  states  have  

1 7  tradi ti ona  l y  occupi ed  -- l i ke,  for  i nstance,  tort  l aw  and  

1 8  publ i c  safety  l aw  -- we  start  wi th  the  assumpti on  that  the  

1 9  hi stori c  pol i ce  powers  of  the  state  were  not  to  be  superseded  

20  by  the  federal act  unl ess  there'  s  a  cl ear  and  mani fest  i ntent  

21  of  Congress.  There'  s  a  presumpti on  agai nst  the  preempti on  of  

22  state  pol i ce  power  regul ati ons  that  supports  that  narrow  

23  i nterpretati on.  

24  So  i f  the  i ntenti on  was  to  preempt  state  ci vi l  

25  causes,  the  amendment  needed  to  say  that.  What  the  l egi sl ati ve  
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1  hi story  i ndi cates  i s  the  reason  --

2  THE  COURT:  We  l ,  the  amendments  don'  t  need  to  

3  say  that.  If  I  l i stened  to  her,  the  statute  al ready  sai d  that.  

4  MR.  LEE:  But  the  statute  doesn'  t  say  --

5  THE  COURT:  And,  i n  fact,  the  statute  al ready  

  sai d  that,  and  what  the  amendments  di d  was  carve  out  a  

7  parti cul ar  pi ece  --

8  MR.  LEE:  Ri ght.  

9  THE  COURT:  -- whi ch  was  expressl y  l i mi ted  to  

1 0  cri mi nal acti ons  at  the  state  l evel .  

1 1  MR.  LEE:  And  that'  s  because  Congress  was  

1 2  i ntendi ng  to  avoi d  a  non  uni form  system  of  state  para  l el  

1 3  cri mi nal l aws.  If  we  l ook  at  the  House  of  Representati ves,  the  

1 4  report  1 1 5-572,  whi ch  i s  the  document  that  we  both  rel y  upon,  

1 5  the  commi ttee  ends  up  expl ai ni ng  what  they  are  doi ng  wi th  

1   regard  to  those  carve-outs  by  sayi ng  that  what  they  are  -- what  

1 7  Congress  i s  i ntendi ng  i s  to  a  l ow  the  i mmedi ate  and  unfettered  

1 8  use  of  the  cri mi nal provi si ons,  because  previ ousl y  230  had  been  

1 9  bei ng  asserted  as  a  defense  to  cri mi nal prosecuti ons.  

20  So  you  have  the  feds  passi ng  a  cri mi nal statute  

21  carvi ng  out  sex  traffi cki ng  over  here  under  230,  and  sayi ng  

22  that  the  states,  as  l ong  as  they  are  fo  l owi ng  that  federal  

23  cri mi nal statute,  wi  l al so  be  carved  out,  and  they  are  doi ng  

24  that,  the  feds  are  doi ng  that  to  ensure  that  the  i nteracti ve  

25  computer  servi ces  are  subj ect  to  one  set  of  cri mi nal l aws  
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1  rather  than  a  patchwork  of  vari ous  state  l aws.  In  order  to  

2  qual i fy  for  a  carve-out  the  state'  s  el ements  shoul d  mi rror  

3  those  i n  the  federal statute.  

4  Then  the  commi ttee  says  that  the  savi ngs  cl ause,  

5  Secti on  5,  cl ari fi es  that  nothi ng  i n  thi s  act  sha  l be  

  construed  to  l i mi t  or  preempt  any  ci vi l acti on  or  cri mi nal  

7  prosecuti on  under  federal or  state  l aw  that  was  not  l i mi ted  or  

8  pre-empted  by  230,  of  the  Secti on  230  of  the  Communi cati ons  

9  Decency  Act.  

1 0  So  the  reason  that  you'  ve  got  those  three  

1 1  provi si ons  -- tal ki ng  about  the  federal cri mi nal ,  the  federal  

1 2  ci vi l ,  and  the  state  cri mi nal -- i s  because  Congress  wanted  to  

1 3  make  sure  that  the  state  ci vi l was  fo  l owi ng  -- sorry  --

1 4  THE  COURT:  The  state  cri mi nal fo  l owed  --

1 5  MR.  LEE:  -- the  state  cri mi nal was  fo  l owi ng  

1   the  federal cri mi nal ,  i n  order  that  you  di dn'  t  have  an  

1 7  i nconsi stent  regi me  of  cri mi nal l aw  that  appl i es  to  thi s  area.  

1 8  Congress  di dn'  t  care  enough  on  the  ci vi l si de  to  

1 9  say  that  you  had  to  do  the  same  thi ng.  In  Texas,  on  the  

20  statutory  basi s,  that  doesn'  t  matter  because  Chapter  98,  whi ch  

21  i s  I  thi nk  where  we  fi nd  our  human  traffi cki ng  statute,  i s  

22  very,  very  si mi l ar  to  the  federal human  traffi cki ng  statute.  

23  So,  i n  fact,  statutory  rel i ef  i s  si mi l ar.  

24  THE  COURT:  So  are  you  bri ngi ng  a  cause  of  

25  acti on  that  i s  not  statutory?  You  were  tal ki ng  about  fai l ure  
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1  to  warn  --

2  MR.  LEE:  We  are  al so  bri ngi ng  common  l aw  causes  

3  of  acti on  and  that'  s  because  --

4  THE  COURT:  So  those  are  negl i gence  cl ai ms  for  

5  fai l ure  to  warn,  fai l ure  to  protect?  

  MR.  LEE:  Ri ght.  There'  s  a  negl i gent  

7  undertaki ng  cl ai m  that  i s  sort  of  an  al ternati ve  to  a  fai l ure  

8  to  warn  cl ai m,  i f  we  run  i nto  a  duty  probl em  there.  And  

9  that'  s  -- yes,  that  i s  the  negl i gence  poi nt.  

1 0  THE  COURT:  The  negl i gent  undertaki ng,  meani ng  

1 1  they'  ve  negl i gentl y  fai l ed  to  protect?  

1 2  MR.  LEE:  They  represented  that  they  were  doi ng  

1 3  somethi ng  and  di dn'  t  use  reasonabl e  care  i n  doi ng  i t.  To  the  

1 4  extent  that  they  assumed  the  duty  vol untari l y,  they'  ve  got  to  

1 5  non  negl i gentl y  execute  that  duty.  It'  s  Stutsman  (phoneti c)  

1   vs.  Torres,  I  thi nk  was  the  case,  ki nd  of  anal ysi s.  When  you  

1 7  assume  a  duty  you'  ve  got  to  be  non  negl i gent  i n  executi ng  i t.  

1 8  THE  COURT:  I  have  a  probl em  wi th  the  negl i gent  

1 9  assumpti on  of  a  duty,  because  that'  s  what  I  read  230  to  have  

20  been  about,  was  to  protect  --

21  MR.  LEE:  But  --

22  THE  COURT:  -- because  they  --

23  MR.  LEE:  -- but  wi th  the  amendments,  we  are  

24  cutti ng  out  sex  traffi cki ng  rel ated  cl ai ms  from  the  purvi ew  of  

25  230.  
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tryi ng  

l aw  

1  Addi ti ona  l y,  and  thi s  i s  the  poi nt  I  was  

2  to  get  around  to  maki ng,  i f  the  feds  are  goi ng  to  preempt  

3  common  l aw  cl ai ms  at  the  state  l evel ,  the  j uri sprudence  says  

4  they  have  to  speci fi ca  l y  say  that  we  are  preempti ng  common  

5  cl ai ms,  and  that'  s  because  common  l aw  -- i t'  s  si mi l ar  to  --

  THE  COURT:  Is  that  the  Medtroni c  case?  

7  MR.  LEE:  I  don'  t  know  that  Medtroni c  

8  speci fi ca  l y  -- I'  d  have  to  go  back  and  l ook.  I'  m  not  sure  

9  that  i t  speci fi ca  l y  focuses  on  common  l aw  cl ai ms.  Yes,  i t  

1 0  does,  because  i t'  s  a  common  l aw  l ower  court  cl ai m.  So,  yes,  

1 1  Medtroni c  wi  l be  consi stent  wi th  that  concept.  

1 2  There'  s  a  Texas  Supreme  Court  case,  i t'  s  the  

1 3  Moore  case  that  we  are  ci ti ng  i n  our  bri efi ng,  that  states  the  

1 4  pri nci pl e  expl i ci tl y.  That  i s,  i f  they  don'  t  say  that  they  are  

1 5  preempti ng  common  l aw  cl ai ms,  they'  re  not  preempti ng  common  l aw  

1   cl ai ms.  

1 7  THE  COURT:  So  thi s  l anguage,  "no  cause  of  

1 8  acti on  may  be  brought  and  no  l i abi l i ty  may  be  i mposed  under  any  

1 9  state  or  l ocal l aw  that  i s  i nconsi stent  wi th  thi s  secti on"  

20  doesn'  t  i ncl ude  common  l aw  cl ai ms?  

21  MR.  LEE:  Ri ght,  correct.  

22  THE  COURT:  It  had  to  say  "common  l aw  cl ai ms"?  

23  MR.  LEE:  Correct.  That'  s  the  preempti on  

24  anal ysi s.  

25  Wi th  regard  to  320  (si c) ,  you  can  easi l y  do  a  
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1  readi ng  of  the  l egi sl ati ve  hi story  and  come  to  the  concl usi on  

2  that  320  (si c)  may  have  been  i ntended  to  di spl ace  defamati on  

3  and  l i bel cl ai ms  on  the  state  l evel .  It  doesn'  t  speci fi ca  l y  

4  do  that,  and  so  i t  runs  i nto  the  preempti on  cases  that  I'  m  

5  tal ki ng  to  the  Court  about.  It'  s  rea  l y  of  no  parti cul ar  

  si gni fi cance  to  our  case.  

7  THE  COURT:  So  you  say  230  was  ai med  at  

8  defamati on,  not  at  thi s  vol untary  undertaki ng  of  bl ocki ng  

9  technol ogy?  

1 0  MR.  LEE:  There  are  two  thi ngs  that  Congress  was  

1 1  i ntendi ng  to  accompl i sh  --

1 2  THE  COURT:  The  whol e  ti tl e  there  --

1 3  MR.  LEE:  -- one  i s  when  i t  passed  the  

1 4  Communi cati on  Decency  Act  i n  1 996.  Congress  was  excepti ona  l y  

1 5  concerned  about  the  presence  of  i nternet  pornography.  And  i f  

1   you  remember  1 996  --

1 7  THE  COURT:  Yeah,  yeah.  

1 8  MR.  LEE:  -- i t  was  a  bi g  i ssue.  

1 9  THE  COURT:  We  were  a  l hung  up  on  sex.  

20  MR.  LEE:  Whi ch  perhaps  we  sti  l are.  

21  And  so  that'  s  where  the  vol untary  sel f-pol i ci ng  

22  concept  fi ts.  

23  THE  COURT:  Ri ght.  

24  MR.  LEE:  Part  of  what  the  Communi cati on  Decency  

25  Act  was  i ntendi ng  to  accompl i sh  was  to  i ncenti vi ze  the  i nternet  
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1  servi ce  provi ders  to  vol untari l y  excl ude  offensi ve  conduct,  

2  gi ve  parents  a  method  to  l ock  ki ds  out  of  areas  that  i nvol ved  

3  offensi ve  conduct.  

4  THE  COURT:  Ri ght.  

5  MR.  LEE:  That'  s  the  pri mary  thrust  of  the  

  l egi sl ati on.  

7  THE  COURT:  And  to  protect  them  from  l i abi l i ty  

8  i n  case  i t  di dn'  t  work  the  way  i t  was  supposed  to.  

9  MR.  LEE:  Ri ght.  Not  the  way  i t  was  supposed  

1 0  to.  

1 1  THE  COURT:  That'  s  what  Secti on  (a)  of  the  

1 2  statute  says,  that'  s  what  Secti on  (b)  of  the  statute  says  --

1 3  MR.  LEE:  But  the  other  thi ng  --

1 4  THE  COURT:  -- and  Secti on  (c)  says  that.  And  

1 5  then  we  come  to  Secti on  (d)  whi ch  i s  thi s  di fferent  beast,  

1   because  i t'  s  not  tal ki ng  about  bl ocki ng  technol ogy  or  l i mi ti ng  

1 7  access,  i t'  s  tal ki ng  about  treati ng  them  as  a  publ i sher  of  

1 8  thi rd-party  materi al .  

1 9  MR.  LEE:  And  the  reason  that  that  i s  there  --

20  and,  agai n,  the  l egi sl ati ve  hi story  i s  qui te  expl i ci t  on  

21  thi s  -- i s  because  of  the  Stratton  Oaks  (si c)  vs.  Prodi gy  case  

22  that  you  were  heari ng  about  before.  In  that  case,  Prodi gy,  a  

23  pri mi ti ve  earl y  bi  l board  ki nd  of  i nternet  servi ce  provi der,  

24  was  sued  because  they  screened,  but  they  di dn'  t  screen  out  a  

25  speci fi c  posti ng,  and  they  got  sued  for  --
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the1  THE  COURT:  Not  screeni ng  that  one.  That'  s  

2  vol untary  undertaki ng,  ri ght?  

3  MR.  LEE:  And  the  Prodi gy  court  hel d  because  you  

4  screened  some,  you  have  become  -- you  have  put  yoursel f  i n  the  

5  posi ti on  of  bei ng  l i ke  a  publ i sher.  

  THE  COURT:  You'  re  a  publ i sher,  yeah.  

7  MR.  LEE:  And  so  you  are  l i abl e  for  a  defamati on  

8  cl ai m.  And  that'  s  what  Congress  i s  concerned  about.  

9  THE  COURT:  Was  that  a  defamati on  cl ai m?  The  

1 0  Prodi gy  case  was  a  defamati on  cl ai m?  

1 1  MR.  LEE:  Yes,  as  was  Zeran,  and  the  fi rst  three  

1 2  or  four  of  the  bi g  federal cases.  Thi s  a  l starts  i n  the  

1 3  defamati on  arena,  whi ch  i s  why  nobody  i s  rea  l y  payi ng  very  

1 4  much  attenti on  i n  the  outsi de  worl d  that  you  have  the  courts  

1 5  tal ki ng  i n  very  broad,  expansi ve  terms  because  they  are  

1   reachi ng  the  ri ght  resul t.  They  are  --

1 7  THE  COURT:  For  defamati on.  

1 8  MR.  LEE:  Yeah,  they  are  taki ng  care  of  

1 9  defamati on  cl ai ms.  If  you  l ook  at  the  l anguage,  no  provi der,  

20  user,  or  any  i nteracti ve  computer  servi ce  sha  l be  treated  as  

21  the  publ i sher  or  speaker  of  any  i nformati on  provi ded  by  another  

22  i nformati on  content  provi der.  

23  When  Facebook  te  l s  you,  and  when  a  l of  these  

24  federal courts  te  l you,  and  some  of  the  state  courts  te  l you,  

25  i ncl udi ng  the  esteemed  Court  of  Appeal s  Judges  i n  Beaumont,  
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That'  s1  that  that  i s  broad  l anguage,  that  i s  si mpl y  not  true.  

2  not  broad  l anguage.  That  i s  cl earl y  ori ented  toward  defamatory  

3  torts.  And  we  can  te  l i t'  s  goi ng  toward  the  defamatory  torts  

4  because  i nternet  servi ce  provi ders  are  never  speakers.  They  

5  may  someti mes  be  publ i shers,  but  they'  re  never  speakers.  And  

  that'  s  the  way  we  tal k  about  defamati on,  publ i sher  l i abi l i ty,  

7  speaker  l i abi l i ty  --

8  THE  COURT:  What  i s  i t  Facebook  does  that  

9  doesn'  t  -- i t'  s  not  a  speaker  and  not  a  publ i sher?  What  i s  i t  

1 0  you'  re  sui ng  Facebook  for  i n  thi s  i nstance  where  they  are  not  

1 1  one  of  those  two  thi ngs?  

1 2  MR.  LEE:  It'  s  a  -- they'  re  bei ng  sued  for  

1 3  conduct,  and  that  i s  what  they  are  and  are  not  doi ng.  They  are  

1 4  provi di ng  a  pl atform  i n  whi ch  human  traffi ckers  can  fi nd  thei r  

1 5  vi cti ms  and  --

1   THE  COURT:  Woul d  you  al so  be  abl e  to  sue  a  

1 7  tel ephone  company  for  the  same  thi ng?  

1 8  MR.  LEE:  If  you  can  i magi ne  a  tel ephone  company  

1 9  that  provi des  the  same  ki nd  of  i nteracti ve,  transparent  

20  pl atform,  I  don'  t  see  why  not.  I  j ust  don'  t  see  how  

21  techni ca  l y  that  can  happen.  

22  THE  COURT:  Ms.  McAdams?  

23  MS.  MCADAMS:  Judge,  I'  m  goi ng  to  add  one  thi ng  

24  speci fi c  to  your  questi on.  The  di sti ncti on  between  Facebook  

25  and  a  tel ephone  company  i s  Facebook  has  created  a  product  that  
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Facebook  

case  i s  

1  i s  bei ng  used  to  rape  chi l dren.  Facebook  knows  i t.  

2  a  l ows  i t.  Facebook  faci l i tates  i t.  That'  s  what  thi s  

3  about.  It'  s  i n  our  pl eadi ngs  and  we  i ntend  to  prove  i t.  

4  They'  re  attempti ng  today  to  j ust  di smi ss  us  on  the  face  of  the  

5  pl eadi ngs,  sayi ng  that  we  have  fai l ed  to  state  any  cause  of  

  acti on  based  i n  l aw  and  fact,  and  that'  s  j ust  not  the  case.  

7  We  are  rea  l y  l ooki ng  at  thi s  case  as  how  

8  Facebook  has  desi gned  i ts  product  and  conti nues  to  a  l ow  i t  to  

9  be  used  i n  the  rape  of  chi l dren,  l i ke  Jane  Doe  one  and  two  i n  

1 0  these  cases.  

1 1  THE  COURT:  The  el egance  of  the  argument  i s  not  

1 2  l ost  on  me;  unfortunatel y,  the  l aw  i s  not  al ways  as  el egant  as  

1 3  the  argument  woul d  have  us  bel i eve.  So  I  have  to  parse  i t  i nto  

1 4  the  causes  of  acti on  that  exi st.  

1 5  How  i s  that  negl i gence,  other  than  the  way  

1   Mr.  Lee  has  descri bed  i t,  whi ch  i s  the  fai l ure  to  warn  or  the  

1 7  fai l ure  to  protect?  

1 8  MS.  MCADAMS:  Chapter  98  a  l ows  a  Texas  cause  of  

1 9  acti on  to  hol d  a  party  responsi bl e  for  anyone  who  knowi ngl y  

20  faci l i tates  -- knowi ngl y  benefi ts  from  the  faci l i tati on  of  

21  human  traffi cki ng,  and  that  i s  exactl y  what  Facebook  i s  doi ng  

22  i n  thi s  case,  and  we  pl ed  so.  

23  THE  COURT:  So  i s  that  the  onl y  cause  of  acti on  

24  you  have?  

25  MS.  MCADAMS:  No,  Judge.  In  addi ti on  to  
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1  Chapter  98,  we'  ve  pl ed  the  ones  that  my  co-counsel has  set  

2  forth,  such  as  negl i gence,  negl i gent  undertaki ng,  and  fai l ure  

3  to  warn.  

4  THE  COURT:  How  does  98  fa  l -- where  does  

5  Chapter  98  fa  l wi thi n  thi s  federal statute,  or  does  i t?  

  MR.  LEE:  How  does  i t  fi t?  It'  s  a  state  l aw  

7  that  i s  not  i nconsi stent  wi th  230.  We  know  i t'  s  not  

8  i nconsi stent,  because  i t'  s  very  si mi l ar  to  the  federal ci vi l  

9  remedy  for  human  traffi cki ng.  They  are  essenti a  l y  para  l el  

1 0  remedi es.  

1 1  THE  COURT:  How  i s  that  tal ki ng  -- tal k  to  me  

1 2  about  (2) (B)  down  there.  

1 3  MR.  LEE:  Any  acti on  -- oh,  (2) (B) ?  

1 4  THE  COURT:  So  i f  I  take  Ms.  McAdams  at  her  word  

1 5  that  the  negl i gence  here  i s  the  creati on  of  the  pl atform  --

1   MR.  LEE:  Ri ght.  

1 7  THE  COURT:  -- I  sti  l have  to  contend  wi th  

1 8  (2) (B)  there,  don'  t  I?  

1 9  MR.  LEE:  (2) (B)  i mmuni zes  an  i nternet  servi ce  

20  provi der  for  maki ng  avai l abl e  to  others  the  techni cal means  to  

21  be  stri pped  access  to  the  i nternet  servi ce  provi der'  s  si te.  In  

22  other  words,  that  was  an  i mmuni ty  from  ci vi l l i abi l i ty  i f  I,  

23  the  servi ce  provi der,  was  goi ng  to  say  to  the  parents,  here'  s  

24  the  l ockout  software.  

25  THE  COURT:  That  actua  l y  ti es  di rectl y  back  to  
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one  of  

and  the  

1  the  bl ocki ng  and  screeni ng?  

2  MR.  LEE:  Ri ght.  Correct,  correct.  And  

3  the  reasons  we  know  that  (c) (1 )  can'  t  be  read  broadl y  i s  

4  because  i f  i t  i s  read  broadl y  the  way  the  federal cases  

5  Facebook  read  i t,  nothi ng  under  (c) (2)  makes  any  di fference.  

  Thi s  -- none  of  thi s  materi al --

7  THE  COURT:  So  that'  s  unnecessary  i f  (c) (1 )  i s  

8  as  broad  as  they  say  i t  i s?  

9  MR.  LEE:  That'  s  absol utel y  ri ght,  because  the  

1 0  servi ce  provi der  can'  t  be  l i abl e,  no  matter  what  i t'  s  doi ng,  i f  

1 1  what  i t'  s  doi ng  i nvol ves  communi cati ng  thi rd-party  content  to  

1 2  an  ul ti mate  audi ence.  That'  s  the  broad  i mmuni ty  that  we'  re  

1 3  tal ki ng  about  that  i s  comi ng  about  from  that  l anguage.  You  

1 4  j ust  can'  t  get  there  by  a  pl ai n  l anguage  anal ysi s,  because  

1 5  there'  s  nothi ng  about  thi s  that  suggests  that  ki nd  of  i mmuni ty.  

1   It  doesn'  t  even  say  "i mmuni ty.  "  

1 7  If  i t  sai d  computer  servi ce  sha  l be  i mmune  from  

1 8  any  i nformati on  provi ded  by  another  i nformati on  content  

1 9  provi der,  you  woul d  be  there;  but  that'  s  not  what  that  says.  

20  And  you  don'  t  preempt,  you  don'  t  occupy  a  fi el d  by  i mpl i cati on.  

21  And  so  even  i f  Zeran  and  those  cases  are  ri ght,  and  we  thi nk  

22  that  they  are  a  l i ncorrectl y  deci ded,  i t  doesn'  t  make  any  

23  di fference  wi th  regard  to  the  remedi es  that  Texas  can  provi de  

24  on  the  state  l evel ,  because  there'  s  no  express  preempti on  here.  

25  And  i n  order  to  -- i n  order  to  see  that,  a  l you  need  to  do  i s  
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1  l ook  at  the  preempti on  cases  that  requi re  a  rea  l y  hi gh  l evel  

2  of  speci fi ci ty.  

3  And  as  l ong  as  I'  m  thi nki ng  about  i t,  l et  me  say  

4  one  other  thi ng.  I  bel i eve  that  Facebook'  s  posi ti on  on  the  

5  amendment  i s,  we  l ,  you  don'  t  l ook  at  the  preambl e,  that  that'  s  

  not  part  of  the  anal ysi s.  But  i f  you  l ook  at  the  Medtroni c  

7  deci si on,  you'  l fi nd  the  Supreme  Court  i s  doi ng  j ust  exactl y  

8  that.  In  fact,  they  are  l ooki ng  at  everythi ng,  whi ch  i s  ki nd  

9  of  a  reasonabl e  way  to  go  about  i t,  i f  you'  re  tryi ng  to  devel op  

1 0  a  posi ti on  on  what  di d  Congress  i ntend  to  do.  

1 1  THE  COURT:  Okay.  

1 2  MR.  LEE:  So  basi ca  l y,  we'  re  taki ng  three  

1 3  posi ti ons.  We  thi nk  Zeran  and  a  l of  the  cases  fo  l owi ng  i t  

1 4  were  i ncorrectl y  deci ded,  because  we  thi nk  that  i t  i s  cl ear  

1 5  that  i f  you  l ook  at  the  l egi sl ati ve  hi story,  that  Congress  

1   di dn'  t  i ntend  the  resul t  that  those  courts  got  to.  And  there  

1 7  are  a  l ot  of  them,  and  we  acknowl edge  that.  They  a  l -- they  

1 8  a  l fo  l ow  Zeran  i n  a  very  l ock-step  fashi on,  wi th  the  

1 9  excepti on  of  a  handful of  cases  from  I  thi nk  the  Seventh  and  

20  Ni nth  Ci rcui t  that  appl y  somewhat  di fferent  anal ysi s  and  don'  t  

21  fi nd  an  i mmuni ty.  

22  But  here'  s  the  thi ng  about  the  federal cases:  

23  We'  re  not  here  to  fi ght  over  sma  l di sti ncti ons;  we'  re  here  

24  sayi ng  on  a  very  broad  l evel those  cases  are  i ncorrectl y  

25  deci ded.  Thi s  Court  doesn'  t  have  to  fo  l ow  them,  because  none  
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1  of  those  cases  are  comi ng  from  a  superi or  court  that  i s  

2  contro  l i ng  over  thi s  court,  and  i t  ought  not  fo  l ow  them.  

3  We  are  sayi ng,  secondl y,  that  even  i f  that  

4  wasn'  t  true,  the  amendments  make  i t  pai nfu  l y  cl ear  that  

5  Congress  never  i ntended  for  230  to  have  the  effect  that  i t  i s  

  havi ng  on  human  traffi cki ng  cases.  And  you  can  te  l that  by  

7  the  l anguage  i n  the  preambl e  that  I  poi nted  out  to  you.  You  

8  can  te  l that  by  what  i t  i s  that  the  Congress  peopl e  were  

9  tal ki ng  about  as  the  l egi sl ati on  passed  through  the  House  and  

1 0  the  Senate.  They  were  speci fi ca  l y  l ooki ng  to  curtai l the  

1 1  Zeran  approach  when  i t  came  to  human  traffi cki ng  cl ai ms.  

1 2  And  the  reason  that  they  di d  i t  the  way  they  di d  

1 3  i t,  wi th  the  speci fi c  federal remedy  on  the  cri mi nal si de  and  

1 4  on  the  ci vi l si de,  and  a  speci fi c  i ndi cati on  that  the  states  

1 5  were  free  to  fo  l ow  the  federal remedy  on  the  cri mi nal si de,  

1   was  to  ensure  uni formi ty  of  the  cri mi nal j uri sprudence,  not  to  

1 7  preempt  the  states  from  provi di ng  rel i ef  remedi es  that  were  not  

1 8  i nconsi stent  wi th  the  statute  overa  l .  

1 9  So  there'  s  no  preempti ve  i mpl i cati on.  In  fact,  

20  the  amendments  make  i t  cl ear  that  the  feds  are  not  tryi ng  to  

21  preempt  whatever  Texas  does  on  thi s  parti cul ar  probl em.  

22  And  then,  fi na  l y,  even  i f  those  two  thi ngs  were  

23  not  true,  the  preempti on  l aw  i s  j ust  so  strong  i n  thi s  state  

24  that  you  can'  t  preempt  wi thout  speci fi ca  l y  sayi ng,  l ook,  we'  re  

25  occupyi ng  the  fi el d  here,  and  nothi ng  has  sai d  that.  
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1  THE  COURT:  Okay.  

2  MR.  LEE:  Is  there  anythi ng  el se  that  I  can  do  

3  for  the  Court?  

4  THE  COURT:  I  don'  t  thi nk  so.  Thank  you,  si r.  

5  What  el se  you  got,  Ms.  McAdams?  

  MS.  MCADAMS:  Judge,  the  onl y  thi ng  I'  d  l i ke  to  

7  bri ng  to  the  Court'  s  attenti on  once  more  i s  that  thi s  91 a  i s  

8  attacki ng  our  pl eadi ngs.  And  our  pl eadi ngs  cl earl y  state  

9  mul ti pl e  causes  of  acti on,  one  of  whi ch  not  onl y  i s  Chapter  98  

1 0  a  Texas  state  statute,  but  i t'  s  al so  one  of  negl i gence,  where  

1 1  we  know  an  i nternet  servi ce  provi der  i s  requi red  to  act  as  a  

1 2  reasonabl y  prudent  i nternet  servi ce  provi der  woul d.  And  we  

1 3  know  that  the  pl eadi ngs,  as  we  l as  the  evi dence  i n  thi s  case  

1 4  are  goi ng  to  show  that  Facebook  has  not.  We  ask  the  Court,  

1 5  obvi ousl y,  to  deny  the  91 a,  and  Facebook  who  i s  not  taki ng  any  

1   responsi bi l i ty  for  anythi ng,  anythi ng  that  they  do  i n  regard  to  

1 7  human  traffi cki ng,  stop  today,  so  we  can  proceed  i n  thi s  case.  

1 8  Thank  you.  

1 9  THE  COURT:  Okay.  Anythi ng  el se  I  need  to  hear  

20  over  here?  

21  MS.  LINSLEY:  Your  Honor,  I  di d  hope  to  respond  

22  to  a  coupl e  of  counsel s'  poi nts,  i f  that  works  for  Your  Honor?  

23  THE  COURT:  Sure.  

24  MS.  LINSLEY:  So,  j ust  very  qui ckl y  on  the  i ssue  

25  of  Medtroni c,  Medtroni c  i s  a  case  that  has  been  fo  l owed,  
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1  subsequentl y  has  been,  i f  you  wi  l ,  al tered  by  subsequent  

2  Supreme  Court  precedent.  So  i f  you'  re  goi ng  to  l ook  at  

3  Medtroni c,  I  thi nk  you  have  to  l ook  at  a  case  ca  l ed  Puerto  

4  Ri co  vs.  Frankl i n,  Cal i forni a,  Frankl i n  Tax  Free,  1 36  Supreme  

5  Court,  1 938.  It'  s  a  201 6  case,  and  at  page  1 946  of  that  

  deci si on  the  Court  makes  cl ear  that  where  there  i s  an  express  

7  preempti on  provi si on,  the  presumpti on  agai nst  preempti on  does  

8  not  appl y.  

9  THE  COURT:  Okay.  

1 0  MS.  LINSLEY:  So  there'  s  some  chatter  among  the  

1 1  academi cs  over  whether  Puerto  Ri co  overrul ed  Medtroni c,  i t  came  

1 2  l ater,  and  I  thi nk  the  general consensus  i s  that  i t  di d.  Even  

1 3  though  i t  di dn'  t  qui te  come  out  and  say  that  Medtroni c  i s  

1 4  wrong,  most  of  the  Courts  of  Appeal s  that  have  l ooked  at  thi s  

1 5  on  the  federal si de  have  sai d  Puerto  Ri co  overrul es  Medtroni cs  

1   as  thi s  poi nt.  So  where  you  have  an  express  preempti on  

1 7  provi si on  the  Court  says  i n  Puerto  Ri co,  i n  201 6,  "Because  the  

1 8  statute  contai ns  an  express  preempti on  cl ause,  we  don'  t  i nvoke  

1 9  any  presumpti on  agai nst  preempti on,  but  i nstead  focus  on  the  

20  pl ai n  wordi ng  of  the  cl ause  whi ch  necessari l y  contai ns  the  best  

21  evi dence  of  Congress'  preempti ve  i ntent.  "  So  we  woul d  poi nt  

22  the  Court  to  that  case  as  the  l eadi ng  case  on  thi s  presumpti on  

23  agai nst  preempti on.  

24  Obvi ousl y,  the  scope  of  preempti on  under  a  

25  federal statute,  especi a  l y  an  express  one,  i s  governed  by  
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So  Texas  courts  may  have  

but  the  federal l aw  governs  

1  federal l aw,  not  by  Texas  state  l aw.  

2  useful thi ngs  to  say  on  that  i ssue,  

3  the  scope  of  preempti on  here.  Court  after  court  after  court,  

4  i ncl udi ng  the  Texas  Court  of  Appeal s,  has  sai d  that  the  statute  

5  does  preempt  common  l aw  cl ai ms.  There'  s  no  need  for  addi ti onal  

  l anguage  than  what  the  Court  a  moment  ago  read  out  l oud  to  say  

7  that  i ts  state  l aw  i ncl udes  state  common  l aw.  

8  In  fact,  I'  l j ust  quote  from  the  Go  Daddy  case,  

9  because  i t'  s  very  hel pful j ust  to  capture  some  of  the  poi nts  

1 0  we'  ve  been  tal ki ng  about  here.  Go  Daddy  was  an  i ntenti onal  

1 1  i nfl i cti on  of  emoti onal di stress  case.  It  was  deci ded  by  the  

1 2  Beaumont  Court  of  Appeal s.  And  i n  that  case  pl ai nti ffs  cl ai med  

1 3  that  -- they  were  a  cl ass  of  women,  i t  was  a  cl ass  acti on,  who  

1 4  a  l eged  that  other  defendants  who  weren'  t  parti es  to  the  case,  

1 5  who  owned  two  revenge  porn  web  si tes,  publ i shed  sexua  l y  

1   expl i ci t  photographs  of  the  pl ai nti ffs  wi thout  thei r  consent,  

1 7  and  the  pl ai nti ffs  suffered  harms  as  a  resul t.  It  was  an  

1 8  i ntenti onal i nfl i cti on  of  emoti onal di stress  case.  

1 9  And  the  Court  sai d,  "A  l owi ng  pl ai nti ffs"  --

20  after  havi ng  anal yzed  the  statute,  anal ysi s  i s  very  hel pful --

21  "a  l owi ng  pl ai nti ffs  to  assert  any  cause  of  acti on  agai nst  Go  

22  Daddy  for  publ i shi ng  content  created  by  a  thi rd  party  or  for  

23  refusi ng  to  remove  content  created  by  a  thi rd  party  woul d  be  

24  squarel y  i nconsi stent  wi th  Secti on  230.  "  

25  That'  s  the  l anguage,  i nconsi stent  wi th  
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1  Secti on  230.  The  Court  ci tes  Secti on  230  (e) (3) .  "No  

2  l i abi l i ty  may  be  i mposed  under  any  state  or  l ocal l aw  that  i s  

3  i nconsi stent  wi th  thi s  secti on.  "  

4  So  that'  s  j ust  a  pretty  strai ght-forward  

5  appl i cati on.  It'  s  the  same  appl i cati on  that  a  l these  other  

  courts  -- the  court  goes  on  to  ci te  Zeran,  the  Fourth  Ci rcui t  

7  case,  the  di stri butor  theory  of  l i abi l i ty,  whi ch  i s  merel y  a  

8  subset  of  publ i sher  l i abi l i ty  and,  therefore,  i s  al so  

9  i nconsi stent  wi th  Secti on  230.  

1 0  So  i n  terms  of  the  duty  to  warn,  i f  you  l ook  at  

1 1  the  Doe  vs.  MySpace  case,  whi ch  i s  the  Fi fth  Ci rcui t  case,  the  

1 2  Court  had  a  very  si mi l ar  set  of  facts  there.  In  that  case  a  

1 3  mi nor  si gned  on  to  MySpace,  despi te  that  they  had  a  rul e  that  

1 4  onl y  a  1 4-year  ol d  coul d  -- she  si gned  on  when  she  was  1 3  years  

1 5  ol d.  And  she  was  not  ol d  enough  to  do  that,  but  she  l i ed  about  

1   her  age.  She  had  a  very  si mi l ar  fact  happen  to  her.  There  she  

1 7  was  approached  by  a  person  who  was  -- she  represented  that  she  

1 8  was  1 8  years  ol d.  She  took  up  -- she  took  up  communi cati ons  

1 9  wi th  a  young  man  who  then  raped  her,  and  he  was  1 9  years  ol d.  

20  She  brought  a  sui t  agai nst  -- agai nst  MySpace.  

21  The  Fi fth  Ci rcui t  sai d  that  that  cl ai m  was  

22  barred  by  the  statute,  that'  s  Secti on  230,  i ncl udi ng  the  cl ai ms  

23  that  MySpace  shoul d  have  taken  steps  on  thei r  si te  to  protect  

24  mi nors  from  thi s  type  of  thi ng  happeni ng.  It'  s  basi ca  l y  on  

25  a  l fours  wi th  what  pl ai nti ffs  are  cl ai mi ng  here.  The  Court  
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1  sai d  that  that  cl ai m  was  barred  by  the  statute  because  the  

2  statute  di d  not  have  an  i ntent  el ement.  The  statute  di d  not  

3  because  the  cl ai m  necessari l y  depended  on  thi s  communi cati on  

4  that  MySpace  had  a  l owed  to  occur,  and  di dn'  t  take  steps  to  

5  prevent,  i t  was  barred  because  i t  was  treati ng  MySpace  as  a  

  publ i sher  wi thi n  the  meani ng  of  the  statute.  

7  So  I  thi nk  that  was  -- oh,  on  the  i ssue  of  the  

8  preambl e,  there'  s  the  l oose  reference  to  federal and  state  

9  ci vi l -- obvi ousl y,  there'  s  the  ci vi l cause  of  acti on  that  gets  

1 0  created  i n  thi s  statute  for  the  state'  s  Attorney  General who  

1 1  can  bri ng  a  ci vi l acti on  agai nst  a  person  that  vi ol ates  the  

1 2  statute.  

1 3  The  state  causes  of  acti on  on  mul ti pl e  -- those  

1 4  are  cri mi nal acti ons  that  can  be  brought  for  conduct  that  

1 5  vi ol ates  the  statute.  So  a  l of  that  i s  consi stent  wi th  the  

1   preambl e.  But  to  the  extent  that  preambl e  can  be  read  more  

1 7  broadl y,  the  case  l aw  i s  cl ear,  and  we  ci ted  thi s  i n  our  repl y  

1 8  bri ef,  the  case  l aw  i s  very  cl ear  that  a  preambl e  cannot  change  

1 9  the  wordi ng  of  the  statute.  The  preambl e  i s  not  l aw,  the  

20  Supreme  Court  has  sai d.  And  we  ci ted  -- and  i t'  s  certai nl y  not  

21  l aw  that  can  affect  an  i mpl i ed  repeal ,  whi ch  i s  what  we  woul d  

22  have  here.  So  we  ci ted  the  He  l er  deci si on,  whi ch  i s  a  

23  prefatory  provi si on  such  as  thi s.  The  Court  has  no  l i cense  to  

24  make  the  enactment  that  i t  was  not  desi gned  to  do.  And  same  

25  wi th  a  case  ca  l ed  Hawai i  vs.  Offi ce  of  Hawai i an  Affai rs.  
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1  Then  i n  terms  of  l egi sl ati ve  hi story,  j ust  the  

2  l egi sl ati ve  hi story  actua  l y  makes  pretty  cl ear,  we  ci ted  i t  on  

3  page  1 0  of  our  repl y  bri ef,  that  what  they  were  tal ki ng  about  

4  i n  a  l of  thi s  broader  l anguage  was  the  cri mi nal provi si ons  

5  that  they  were  savi ng  for  the  states.  That  was  not  permi tted  

  before.  

7  Under  the  earl i er  appl i cati on  of  Secti on  230,  

8  states  coul d  not  prosecute  cri mi na  l y  conduct  that  woul d  be  

9  wi thi n  the  scope  of  Secti on  230.  Congress  carved  that  out  for  

1 0  conduct  that  woul d  vi ol ate  the  federal sex  traffi cki ng  statute,  

1 1  the  cri mi nal statutes.  

1 2  So  what  the  report  and  the  l egi sl ati ve  

1 3  hi story  -- we  were  tal ki ng  about  that,  the  j udi ci ary  board  --

1 4  excuse  me  -- the  House  Judi ci ary  report  says  that  FOSTA  "i s  

1 5  desi gned  to  combat  onl i ne  sex  traffi cki ng  by  provi di ng  new  

1   tool s  to  l aw  enforcement  through  a  new  federal cri mi nal statute  

1 7  and  by  maki ng  i t  easi er  for  states  to  prosecute  cri mi nal  

1 8  actors'  web  si tes"  --

1 9  THE  COURT:  I  can  read  the  statute.  

20  MS.  LINSLEY:  Okay.  A  l ri ght.  So  I  thi nk  that  

21  was  a  l the  poi nts  that  I  wanted  to  fo  l ow  up  on,  unl ess  Your  

22  Honor  has  other  questi ons.  

23  THE  COURT:  Does  Facebook  concede  that  i t  has  

24  any  responsi bi l i ty  here?  

25  MS.  LINSLEY:  Facebook  has,  as  the  pl ai nti ffs  
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over  the1  a  l ege  i n  thei r  compl ai nt,  has  taken  vol untary  efforts  

2  years  to  combat  a  l sorts  of  harm  that  can  come  of  i ts  si te.  

3  It  has  made  efforts  and  has  stated  i ts  pol i cy  i s  to  ensure  

4  Facebook  i s  a  safe  space.  That  i s  not  al ways  perfect,  but  i n  

5  terms  of  l egal duti es,  ci vi l duti es,  I  don'  t  thi nk  Facebook,  

  no,  has  a  duty  that  i s  wi thi n  the  scope  of  Secti on  230  to  

7  pol i ce  conduct,  to  moni tor  conduct.  I  thi nk  Facebook,  as  

8  Secti on  230  contempl ates  and  seems  to  encourage,  has  undertaken  

9  a  weal th  of  vol untary  efforts  to  address  these  i ssues.  

1 0  THE  COURT:  So  the  short  answer  i s  no?  

1 1  MS.  LINSLEY:  The  short  answer  i s,  i s  i t  does  

1 2  not  have  a  l egal duty  under  the  state  causes  of  acti on  that  the  

1 3  pl ai nti ffs  have  a  l eged.  I  thi nk  we  have  to  -- I'  d  l i ke  to  

1 4  confi ne  the  answer  to  what  we  are  tal ki ng  about  here,  whi ch  i s  

1 5  these  state  causes  of  acti on.  Obvi ousl y,  there  may  be  other  

1   duti es  and  other  contexts  i mposed  by  other  l aws,  so  I  don'  t  

1 7  want  to  speak  more  broadl y  than  what  we  have  i n  front  of  us.  

1 8  In  thi s  ci rcumstance,  i f  you'  re  tal ki ng  about  a  

1 9  l egal duty,  that  l egal duty  i s  covered  by  Secti on  230.  

20  Obvi ousl y,  i t'  s  not  covered  by  whatever  other  provi si ons  may  be  

21  i n  there  by  ways  of  exempti on,  et  cetera.  We  don'  t  bel i eve  

22  that  there  coul d  be  a  cause  of  acti on  pl ed  under  the  federal  

23  statute  or,  frankl y,  under  the  state  statute,  but  that'  s  rea  l y  

24  an  i ssue  for  another  day.  And  I  don'  t  thi nk  that  the  

25  pl ai nti ffs  woul d  agree  wi th  us  on  that  and  we'  d  have  to  
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we  

1  l i ti gate  that  i ssue.  

2  THE  COURT:  Okay.  

3  MR.  LEE:  Judge,  coul d  I  be  heard  on  one  

4  questi on  and  one  very  short  comment?  

5  THE  COURT:  Sure.  

  MR.  LEE:  The  very  short  comment  i s  the  cases  

7  were  j ust  l i steni ng  to,  the  Go  Daddy  case  and  the  MySpace  case,  

8  are  pre  amendment  cases.  There  i s  no  post  amendment  case.  

9  THE  COURT:  Ri ght.  No  post  amendment  case.  So  

1 0  thi s  i s  --

1 1  MR.  LEE:  Unl ess  i t  was  deci ded  today.  

1 2  Second,  the  questi on.  The  repl y  bri ef  came  i n  

1 3  yesterday,  and  whi l e  we  di d  work  val i antl y,  we  di dn'  t  do  as  

1 4  much  as  we  woul d  expect  to.  If  the  Court  has  got  any  appeti te  

1 5  for  further  bri efi ng,  parti cul arl y  on  the  preempti on-type  

1   arguments  rai sed  i n  the  repl y  bri ef,  we'  d  l i ke  to  provi de  i t  to  

1 7  the  Court,  i f  the  Court  has  that  desi re.  

1 8  THE  COURT:  We  l ,  you-a  l have  heard  my  

1 9  questi ons  today.  They  were  not  as  arti cul atel y  framed  as  I  

20  l i ke  for  my  questi ons  to  be.  I  thi nk  that'  s  because  a  l ergi es  

21  have  fogged  my  head  thi s  whol e  week,  and  they'  re  not  doi ng  much  

22  better  today.  But  havi ng  heard  my  questi ons,  i f  you  thi nk  

23  there  i s  addi ti onal i nformati on  that  you  need  to  provi de  me  

24  wi th  respect  to  those  questi ons,  feel free  to  do  that.  I  don'  t  

25  typi ca  l y  l i ke  to  l eave  deci si ons  l ayi ng  around;  I  fi nd  that  I  
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 3  

So  I  woul d1  have  to  remember  everythi ng  i f  I  wai t  too  l ong.  

2  encourage  you  to  do  i t  qui ckl y  rather  than  not  qui ckl y.  

3  That  sai d,  I'  m  goi ng  to  be  out  for  most  of  next  

4  week,  so  you  probabl y  have  that  much  ti me  to  pl ay  wi th,  unl ess  

5  I  get  a  wi l d  burr  and  get  busy  thi s  afternoon,  and  I  have  

  al ready  l eft  other  peopl e  ahead  of  you  on  that.  So  perhaps  

7  that  won'  t  be  a  probl em.  

8  MR.  LEE:  Thank  you  very  much.  

9  MS.  LINSLEY:  Woul d  i t  make  sense  to  set  a  date,  

1 0  l i ke  next  Fri day,  for  ei ther  party  to  submi t  anythi ng?  

1 1  THE  COURT:  Counsel ,  you  -- I'  m  not  goi ng  to  

1 2  gi ve  you  a  date.  If  you  get  i t  to  me  before  I  deci de,  I  wi  l  

1 3  read  i t  before  I  deci de.  

1 4  MS.  LINSLEY:  Good  enough,  Your  Honor.  

1 5  THE  COURT:  I'  ve  tol d  you  what  my  schedul e  l ooks  

1   l i ke  for  the  next  week.  So  chances  are  you'  ve  got  that  l ong.  

1 7  MS.  LINSLEY:  Good.  Thank  you,  Your  Honor.  

1 8  THE  COURT:  Anythi ng  el se  we  need  to  do  today?  

1 9  MS.  MCADAMS:  No.  Thank  you,  Judge.  

20  THE  COURT:  Are  there  any  process  or  

21  prel i mi nary  -- other  non  matters  we  need  to  be  aware  of?  

22  Everythi ng  el se  i s  rocki ng  al ong  fi ne?  

23  MS.  MCADAMS:  Everythi ng  i s  good  from  here.  

24  THE  COURT:  Go  i n  peace.  Have  a  great  weekend.  

25  (Heari ng  adj ourned)  
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4 I , Cynthi a Berry, Offi ci al Court Reporter i n and for the 

5 334th Di stri ct Court of Harri s County, State of Texas, do 

  hereby certi fy that the above and foregoi ng contai ns a true and 
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1 4 admi tted, tendered i n an offer of proof or offered i nto 

1 5 evi dence. 

1   I further certi fy that the total cost for the preparati on 
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Gibson &1 8 _______________.Dunn Crutcher. 

4th1 9 WITNESS MY OFFICIAL HAND thi s the ______ day of 

May20 ___________, 201 9. 

/s/Cynthia Berry21 
Cynthi a Berry, Texas CSR 4730 

22 Expi rati on Date: 1 0/ 31 / 21 
Offi ci al Court Reporter 

23 334th Di stri ct Court 
Harri s County, Texas 

24 Houston, Texas 77002 
832. 927. 1 832 
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a

a

a

___________________________  

a

INTRODUCTION  

In  her  Second  Amended  Petition  (“SAP”),  Plaintiff  a  lf  of  the  estalleges,  on  beha  te  of  her  

daughter,  N  talie  Fisher,  tha  s  forced  into  the  commercia  de  at  Fisher  wa  l  sex  tra  nd  exploited  by  

unnamed traffickers  through  cla  a  on  ckpa  ckpassified  ds  posted  the  website  Ba  ge.com  (“Ba  ge”).  (SAP  

¶¶ 169–76, 221–22.)  After suing various  other defendants, Pla  s sued saintiffnowha  lesforce.com, inc.  

(“Sa  a  ny tha  sed  customer rela  ma gementlesforce”),  compa  t sells  subscriptions  to  cloud-ba  tionship  na  

(“CRM”)  softwa a  ma gement tools.  Pla  lleges  tha  lesforce  provided itsre  nd  other business  na  intiffa  t Sa  

CRM  softwa  n a  te  of Ba  ge—a  lesforce  did  withre  tool  to  Website  Technologies,  LLC,  a ffilia  ckpa  s Sa  

tens  of  thousands  of  other  companies—a  t  Ba  ge  then  used  thand  tha  ckpa  t  CRM  tool  to  grow  its  

business  a more  na  —including,  Pla  lleges,  by using it to  setnd  effectively ma ge  its  customer d ta  intiffa  

up  a  fficker  nd pimp d  ta se.”  (Id  ¶¶ 4–8,  180–81,  188.)“tra  a  ba  .  

Plaintiff’s a  lesforce lia  rty crimina cts  is without a  l battempt to hold Sa  ble for third-pa  l a  ny lega  sis,  

a  te  a  nd  unma gea  nies  tha  lesforce,  sellnd  would  crea  troubling  a  na ble  precedent  for  compa  t,  like  Sa  

legitimate business products to awide ra  nies.  Pla  llege, nor could she ange ofcompa  intiffdoes not a  llege,  

tha  lesforce ha ny rolewha  de or in a  cts bywhichFishert Sa  d a  tsoever in forcingFisher into the sex tra  nya  

allegedly  was  ha  Nor  does  she  a  t  Sa  narmed.  llege  tha  lesforce  helped  design,  ma ge,  or  implement  

Backpage’s  dvertising a  t Pla  lleges  fa  ted the hosting ofsex-traa  nd content policies  tha  intiffa  cilita  fficking  

ads.  (SAP ¶¶ 77–129; 188.)  Plaintiff’s  llega  a inst Sa  aa  tions  ga  lesforce  focus  entirely on its  CRM tool,  nd  

Ba  ge’s  a  t  tool  to  ma ge  its  customer  da .  .  ¶ 188.)  And  a  intiffckpa  lleged  use  of tha  na  ta (Id  lthough  Pla  

contends tha  lesforce’s  CRM toolwa “customized” (id  ¶ 7),1 she a  t Ba  ge itselfwa thet Sa  s  .  dmits tha  ckpa  s  

entity tha  lesforce’s  tools  nd pla  tions  (id  ¶ 190).t “implemented Sa  a  tforms”  into  its  opera  .  

1 As  noted in the  text below,  this  “customiza  a  tion is  unsupported by a  cts  nd istion”  llega  ny specific  fa  a  
inconsistentwith the more specific allegations rega  ckpa  tion ofSardingBa  ge’s own implementa  lesforce’s  
softwa  a  tion  lso  is  incorrect.  As  Pla  a  tions  cknowledge,re.  For  the  record,  the  llega  a  intiff’s  other  llega  a  
the CRMproduct to whichWebsite Technologies  subscribedwas an off-the-shelfCRM tool into which  
the  customer,  or  third-pa  .  The  CRM tool provided  toa  rty hired by the  customer,  would input its  d ta  
Website  Technologies  wa  me  a  t  provided  to  thousa  lesforce  customers.  Ins the  sa  s tha  nds  of other  Sa  
a  s  shown  below,  Pla  llega  moreny  event,  a  intiff’s  more  specific  a  tions  must  be  given  precedence  over  
genera  a  tions.l,  inconsistent  llega  
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Pla  lleges  uses  ction  for negligence  nd negligence  per se,  sserting tha  lesforce  intiffa  ca  ofa  a  a  t Sa  

had a  ched  duty to  monitor its  customers  to  ensure  tha  were  nd brea  a  t its  products  not being used for  

sex tra  a a use  ction under the  Texa a  n trafficking sta  fficking (SAP ¶¶ 257–73),  nd  ca  ofa  s  nti-huma  tute,  

Cha  s  ctice  & Remedies  Code  (“Cha  .  ¶¶ 249–56).  pter 98  of the  Texa Civil Pra  pter 98”) (id  

None  ofthese  claims  has  ba  w or fa  a  ma  intiff’s  cla  a aa sis  in  la  ct.  As  threshold  tter,  Pla  ims  re  ll  

ba  tions DecencyAct (“CDA”), 47 U.S.C.  § 230, beca  they  rred under Section 230 ofthe Communica  use  

necessarily  derive  from  third-party  content  posted  online—na  ssified  amely,  the  cla  ds  through  which  

Pla  a  t  Fisher  wa  fficked.  The  negligence  cla  il  for  the  a  l  rea  tintiff  lleges  tha  s  tra  ims  fa  dditiona  son  tha  

Pla  a ca  a  t any  ct by Sa  wa the  lega ca  ofFisher’s  injuries,  intiffdoes  not,  nd  nnot,  llege  tha  a  lesforce  s  l  use  

or  tha  lesforce  ha  lega  or  t  its  t  Sa  d  a  l  duty  to  either  to  Fisher  to  monitor  its  customers  to  ensure  tha  

products  were  not  used  in  a ha  y.  And  the  Cha  im  fa  use  Sa  rmful  wa  pter  98  cla  ils  beca  lesforce  is  not  

alleged  to  have  fficked  Fisher  for  ny  purpose,  much  less  with  the  intent  to  force  her  into  the  sex  tra  a  

trade, nor to  have  rticipa  ny sex-tra  t tra  knowingly pa  ted in a  fficking “venture”  tha  fficked Fisherwithin  

the  mea  tute.  The  SAP  should be  dismissed pursua  .ning of the  sta  nt to  Rule  91a  

PLAINTIFF’S  ALLEGATIONS  

At the hea  a  t Ba  ge  s  ding online  rketpla for  rt ofthe SAP is  the  ssertion tha  ckpa wa the “lea  ma  ce  

commercia  nd sex tra  a  t Ba  ge’s  business  depended  l sex a  fficking.”  (SAP ¶ 70.)  The SAP  lleges  tha  ckpa  

on  this  type  of online  a  lleged  to  ha  nsformed  the  commercia sex  de.”  dvertising,  which  is  a  ve  “tra  l  tra  

(Id.  ¶¶ 68,  99.)  Pla  lleges  tha  ckpa  pla  ffickers  to  post  intiff  a  t  Ba  ge  provided  a  tform  for  sex  tra  

advertisements  for  sex  fficked individua  nd ha  secret  policy  of stripping  certa  with  tra  ls,  a  d  a  in  terms  

and  images  from  ds  tha  tra  llowing  the  aa  t  obviously  referred  to  sex  fficking  before  a  ds  to  be  posted,  

thus  fa  ting tra  a  a  y up  a eva  w  .cilita  fficking by  llowing the  ds  to  sta  nd  de  la enforcement  detection.  (Id  

¶¶ 77–129.)  Pla  a  t Fisher  wa  victim  of  online  sex-tra  t the  ha  aintiff  lleges  tha  s  a  fficking  a  nds  of  n  

unnamed  third-party  “tra  llegedly  used  Ba  ge  to  a  med  third-pa  fficker,”  who  a  ckpa  dvertise  to  unna  rty  

“pimps”  who  in  turn  exploited  Fisher.  (Id  The  SAP  does  not  a  t.  ¶¶ 175–76,  222–23.)  llege  tha  

Salesforce  had  ny connection  with the  tra  or pimps  who  a  aa  fficker  llegedly committed these  cts.  
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In  a  ckpa  ny  tha a  cilita  ds  through  whichddition  to  suing  Ba  ge  (the  compa  t  llegedly  fa  ted  the  a  

Fisher  wa  nd  Pla  llegedly  wa  intiffs  exploited),  a  infield  Inn  (the  hotel  where  Fisher  a  s  exploited),  Pla  

recently  amended  her  petition  to  add  Sa  re  tools  thalesforce,  which  provides  business  softwa  t  she  

a  ckpa  nds ofother compa  ndma ge its customerlleges Ba  ge—like tens ofthousa  nies—used to input a  na  

d  ta.  (SAP ¶¶ 51,  62,  185.)  

Pla  lleges  tha  ckpa  user  nd  nted  to  growintiff a  t,  in  2013,  Ba  ge  experienced  reduced  levels  a wa  

its  business.  (SAP ¶ 177.)  As  the SAP puts  it, Salesforce “advertises  itselfa a  ny tha  ns  compa  t ca drive  

business  growth through the use  tionship  na  ma  a lytics,  ndofcustomer rela  ma gement,  rket, service,  na  a  

other  support  a  tions  a  .  ¶ 181.)  According  to  the  SAP,  Ba  ge  “neededpplica  nd  technology.”  (Id  ckpa  

opera  l support through  customer rela  ma gement (‘CRM’)  to  help  ximize  not onlytiona  a  tionship  na  ma  

customer a  a  ma  tegies  to  those  customers  s well.”  (Id.cquisition  nd  retention,  but  rketing stra  a  ¶ 180.)  

Plaintiff  alleges  tha  Ba  ge  a  te,  Website  Technologies,  purchat,  in  December  2013,  a  ckpa  ffilia  sed  a  

subscription  for Sa  a  ckpa  tions.lesforce’s  CRM tool,  nd Ba  ge  then  implemented the  tool into  its  opera  

(Id.  ¶¶ 178,  190.)  The  SAP  lleges  tha  ckpa  a nge  ofcustomera  t Ba  ge  used the  CRM tool to  perform  ra  

relationship  ma gement functiona  . ¶ 188.)na  lities.  (Id  

The  SAP is  inconsistent  a to  Sa  a  ckpa  a  l opera  l use  ofs  lesforce’s  lleged  role  in  Ba  ge’s  ctua  tiona  

Salesforce’s  products.  In  its  “Summa  sserts,  without  fa  l  support,  thary”  section,  the  SAP  a  ctua  t  

Salesforce  “designed,  implemented,  a  ma ge”  “hea  ba tand helped  na  a  vily customized”  d ta se  ilored to  

Backpage’s  opera  ra  n  “customer-reations,  ther  tha a  dy”  product.  (SAP ¶ 7.)  But  when  the  SAP gets  

to  the  deta  ckpa  ctua  lesforce  tool,  it  a  tils  of  how  Ba  ge  a  lly  implemented  the  Sa  cknowledges  tha  

Backpage  itself,  not Sa  ckpa  tions  (id  ¶ 190),  nd thalesforce,  implemented the  tool into  Ba  ge’s  opera  .  a  t  

the tool’s functionality—from creating customer-specific d  ta ses, to identifying a  nizing saba  nd orga  les  

opportunities  with particular customers,  to  ma ging  rketing  mpa  .  s  sana  ma  ca  igns  (id  ¶ 188)—wa the  me  

as that provided  to  other  compa  . ¶¶ 177–87,  190).  ry  to  the  cha cterizanies  (id  Contra  ra  tion  in  the  

“Summary”  section,  the  SAP  acknowledges  in  its  specific  a  tions  tha  lesforce’s  role  wallega  t Sa  s  

a  re  subscription  for  Saproviding  Backpage  with  softwa  lesforce’s  CRM  product.  (Id.  ¶ 190.)  Under  
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Texa  w,  these  specific  a  tions  must  be  given  precedence  over  Pla  ls  la  llega  intiff’s  inconsistent  genera  

a  tions.  See  Bos v.  Smith, allega  556 S.W.3d 293,  306 (Tex.  2018),  reh’g denied (Oct.  19,  2018) (“When  

pleader  provides  both  general  a  llega  nd  the  plea  ca  nd  specific  a  tions,  the  specific  controls,  a  der  nnot  

rely on  l  llega  nd the  scope  of the  cla  the  genera a  tions  to  expa  im.”).  

Even  a  lesforce  performed  some  unspecified  form  of  customiza  or  ssuming  Sa  tion  

implementa  ckpa  lleges  no  fa  t  a  tion  or  tion  for  Ba  ge,  the  SAP  a  cts  to  suggest  tha ny  such  customiza  

implementa  ted  to  Ba  ge’s  a  rious  conduct  tha  cilita  fficking—i.e.,tion  rela  ckpa  lleged  nefa  t  fa  ted  sex  tra  

Ba  ge’s  content-editing  policies  tha a  nitized”  tra  ted  content  nd  thereby  ckpa  t  llegedly  “sa  fficking-rela  a  

permitted  a  ged  sex  tra  dvertise  victims  on  its  website,  a  ding  to  nd  encoura  ffickers  to  a  llegedly  lea  

Fisher’s  injuries.  (SAP ¶¶ 77–129,  169–76.)  

The  SAP  a ma  r  t Pla  lesforce  lia  a  rmful  lso  kes  clea tha  intiff seeks  to  hold Sa  ble  for the  lleged ha  

effects ofthird-party advertisements posted online—both in Sa  s  provider ofena  lesforce’s role a a  bling  

tools  and  other  software,  a  tively  ba  ckpa  tus  a n intera  nd  deriva  sed  on  Ba  ge’s  sta  s  a  ctive  computer  

service.  As  shown  below,  this  brings  Pla  ims  squa  intiff’s  cla  rely  within  Section  230  of  the  

Communica  bility for content  tions  DecencyAct,  47 U.S.C.  §  230, which immunizes  providers  from lia  

posted  online  by  third  pa  intiff a  t Fisher’s  injuries  resulted from  the  cla  ds  rties.  Pla  lleges  tha  ssified  a  

placed  on  Backpa  rty  tra  (SAP  ¶¶ 169–76,  210–12.)  sserts  tha  ge’s  site  by  third-pa  ffickers.  She  a  t  

Sa  ble for ha  resulting fromBa  ge’s policies tha llowed such a  use  lesforce should be lia  rms  ckpa  t a  ds, beca  

Salesforce’s  tools  provided  internet-based  functiona  ckpa  nizing  ality  to  Ba  ge,  including  the  orga  nd  

filtering ofinformation provided via the internet.  47 U.S.C.  § 230(f)(4); (SAP ¶ 8,  179, 188).  Identical  

cla  sa  counsel  beha  intiffs  were  recently dismissed  with prejudice  ims  brought by the  me  on  lfof90 pla  

under CDA Section 230 by the Ca  Superior Court.  SeeDoes#1–#90 v.  Sal orce.com,  Inc., CGC-lifornia  esf  

19-574770  a  l.  Super.  Ct.  Oct.  3,  2019) (Ex.  A hereto).  t 4–6  (Ca  

LEGAL  STANDARD  

Under Rule  91a of the  Texa Rules  ofCivil Procedure,  “a rty  y  to  dismiss  ca  s  pa  ma move  a use  

of action  on  the  grounds  that it  ha  sis  in  la or  ct.”  Tex.  R.  Civ.  P.  91a  sta  s  no  ba  w  fa  .1.  Rule  91a  tes  
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that “[a] ca  of a  s no  ba  w if the  a  tions,  ta  ause  ction  ha  sis  in  la  llega  ken  s  true,  together  with  inferences  

reasonably dra  from  them,  do  not entitle  the  cla  nt to  the  reliefsought.”  Id.;  GoDaddy.com,  LLCwn  ima  

v.  Toups,  429  S.W.3d  752,  754  (Tex.  App.—Beaumont  2014,  pet.  denied).  A  “cause  ction  haof a  s no  

basis  in  law  ”  a  … fa  t,  if true,  ba recovery.”  Guilunder Rule  91a where  “the  petition  lleges  cts  tha  r  ory  

v.  Seaton,  LLC,  470  S.W.3d  237,  240  (Tex.  App—Houston  [1st  Dist.]  2015,  pet.  denied).  Dismissa  

under  Rule  91a is  especia  intiff’s  own  a  tions,  ta  a true,  trigger  cleally proper  “when  the  pla  llega  ken  s  a  r  

lega  r  to  the  pla  im.”  Reaves  v.  City  ofCorpus  Christi,  518  S.W.3d  594,  608  (Tex.  App.—l  ba  intiff’s  cla  

Corpus  Christi 2017,  no  pet.).  

ARGUMENT  

Section  230  of  the  CDA,  47  U.S.C.  §  230,  bars  all  of  Pla  ims  a inst  Saintiff’s  cla  ga  lesforce.  

Pla  lleges  tha  ssified  ds  posted  Ba  ge’s  websiteintiffa  t Fisher’s  injuries  resulted from  online  cla  a  on  ckpa  

by third-pa  ffickers,  a  lesforce  lia  rty content.  This  is  justrty tra  nd  seeks  to  hold Sa  ble  for  this  third-pa  

the  type  of cla  ctive  computer  service  providersim  for  which  Congress  provided  immunity  to  intera  

like  Sa  ims  should  belesforce.  See,  e.g.,  Doe  v.  MySpace,  Inc.,  528  F.3d  413,  418  (5th  Cir.  2008).  The  cla  

dismissed with prejudice  on  athis  ground  lone.  

The  claims  aga  lesforce  a  il  intiffs’  core  theory  of injury is  thainst  Sa  lso  fa on  the  merits.  Pla  t  

Fisher  wa involunta  sex  ssified  ds  run  on  ckpa  a  mores  rily posted for  in  cla  a  the  Ba  ge.com  website,  nd,  

genera  t  Ba  ge  a  nd  encoura  ffickers  to  post  ds  for  ffickinglly,  tha  ckpa  llowed  a  ged  sex  tra  a  sex  with  tra  

victims.  (SAP  ¶¶ 172,  174–76.)  None  of these  a  tions  supports  a  l cla  ga  lesforce,llega  lega  im  a inst  Sa  

which contra  Ba  ge a  te for off-the-shelfbusiness tools tha  ckpa  llegedlyctedwith a ckpa  ffilia  t Ba  ge then a  

used  to  organize  its  customer  d ta. There  is  no  a  tion  tha  lesforce  ha allega  t Sa  d  ny role  in  developing  

or executingBa  ge’s  cha  ctices  tha llegedly a  ged illega ds  to  onckpa  llenged pra  t a  llowed or encoura  l a  run  

the  Ba  ge.com  website.  lesforce  could be  held lia  on  cts,  nothing would preventckpa  IfSa  ble  these  fa  

simila  ims  a inst  vendors  of  other  common  business  tools  or  services—cellphone  servicer  cla  ga  

providers, a  a  yroll compa  a  ll such vendorsirlines,  ntivirus  developers, pa  nies,  nd others—thus  turning a  

into  insurers  a inst the  wrongful conduct of third-pa  ls  who  y use  their products.ga  rty crimina  ma  
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I.  Secti  nti  ms  Agaion  230  ofthe  CDA Bars  Each  ofPlai ff’s  Clai  nst Salesforce  

The  Court need not reach the  merits  ofPlaintiff’s  cla  a inst Sa  use,  s a maims  ga  lesforce beca  a  tter  

oflaw,  Plaintiff’s  cla  a baims  re  rred by Section 230  ofthe  CDA.  

The  gra men  of Pla  se  is  tha  lesforce  is  lia  rms  to  Fisher  flowing fromva  intiff’s  ca  t  Sa  ble  for  ha  

third-party ads  posted  on  Ba  ge’s  website  beca  Sa  a ckpackpa  use  lesforce  provided its  CRM tool to  Ba  ge  

a  te.  Section 230 sta  t “[n]o provider or user ofa  ctive computer service sha  tedffilia  tes tha  n intera  ll be trea  

as the  publisher or spea  ny informa  nother informaker ofa  tion provided by a  tion content provider.”  47  

U.S.C.  § 230(c)(1).  Section 230  extends  immunity to  “(1)  a provider or user  n  ctive  computerofa intera  

service  (2)  whom a intiff seeks  to  trea  a te  la ca  ofa  s  publisher  speapla  t,  under  sta  w  use  ction,[]  a a  or  ker  

(3)  of information  provided by  a  tion  content provider.”  Barnesnother  informa  v.  Yahoo!,  Inc.,  570  F.3d  

1096,  1100–01  (9th Cir.  2009).  

An “interactive computer service” includes “any informa  or a  softwation service, system,  ccess  re  

provider  that provides  or  bles  computer  ccess  by multiple  users  to  a computer  server.”  47 U.S.C.ena  a  

§ 230(f)(2).  And  “a  re  provider”  mea  provider  of softwa (including  client  or  serverccess  softwa  ns  “a  re  

softwa  bling tools” tha  s filtering, screening, a lyzing, a  yingre), or ena  tperform functions such a  na  nddispla  

content,  a  .  §  230(f)(4).mong other functions.  Id  

Section 230  covers  uses  ction ofa  ’  e,  LLC,“ca  ofa  ll kinds.”  Marsha lsLocksmith Serv.  Inc.  v.  Googl  

925  F.3d  1263,  1267  (D.C.  Cir.  2019).  Courts  uniformly  ha  t  Section  230  ave  held  tha  pplies  “without  

rega  na  a  429 S.W.3d 752,  759 (Tex.rd to  the  ture  of the  content  t issue,”  see GoDaddy.com,  LLCv.  Toups,  

App.—Beaumont 2014,  pet.  denied),  a  d immunity… to  Web-band extends  “broa  sed service  providers  

for a lcla  tion  of informa  crea  rties.”  Doe v.  MySpace,ims  stemming from  their publica  tion  ted by third pa  

Inc.,  528  F.3d  413,  418  (5th  Cir.  2008);  see  al  dEntm’tRecordings  LLC,  755  F.3d  398,so  Jones  v.  Dirty  Worl  

408  (6th  Cir.  2014)  (“[C]ourts  ha  dly,”  ave  construed  the  immunity  provisions  in  §  230  broa  nd  “close  

ca  … must  be  resolved in  fa  of immunity.”  (quoting  FairHous.  Council ofSan  Fernando  Valey  v.ses  vor  

Roommates.com,  LLC, 521  F.3d 1157,  1174 (9th Cir.  2008)  (en banc))).  

The  SAP  alleges  that  Sa  ckpa  ccess  to  cloud-balesforce’s  CRM  tool  provided  Ba  ge  with  a  sed  
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___________________________  

internet functionality that  llowed it to  filter,  screen,  na  a  nize  d taa  a lyze,  nd  orga  user  .  (SAP ¶ 188.)  As  

the  Ca  Superior  Court  a  dy  ha  kes  Sa  n  “a  re  provider”lifornia  lrea  s  held,  this  ma  lesforce  a  ccess  softwa  

within  the  mea  See  Does  #1–#90  (Ex.  A).  Sa  lso  is  a “provider”  of anning  of Section  230.  lesforce  a  

“interactive  computer  service”  because  tiona  re  ckpait provided  opera  l computer  softwa tools  to  Ba  ge’s  

a  te.  In  Zango,  Inc.  v.  KasperskyLab,  Inc.,  t a provider ofa  reffilia  the  Ninth Circuit held tha  ntivirus  softwa  

is  a intera  mean  ctive  computer  service  provider within  the  ning ofSection  230,  rejecting the  suggestion  

that the statute a  computer service “ena  ccess the Internetor applies only ifa  bles people to a  ccess content  

found on  the  Internet.”  568 F.3d 1169,  1175–76 (9th Cir.  2009).2  

Plaintiff a  t Fisher’s  injuries  were  the  result  of cla  ds  pla  ckpalleges  tha  ssified  a  ced  on  the  Ba  ge  

website.  (SAP ¶¶ 169–76.)  The  only wa  lesforce  would be  to  hold it liay to  link those  injuries  to  Sa  ble  

for the  effect  of these  a  ting Sa  a a  ads—in  other words,  by trea  lesforce  s  “publisher”  ofthe  ds  by virtue  

ofits alleged back-office support ofBa  ge’s opera  t brings Pla  ims squackpa  tions.  Tha  intiff’s cla  relywithin  

Section  230  under  a  l  nd  sta ca  s  aconsistent  line  of federa a  te  ses  from  Texa nd  elsewhere.  Section  230  

precludes  lia  t the  pla  lleges  the  defenda  ted derives  from  thebility  whenever  “the  duty tha  intiff a  nt  viola  

defendant’s  status  or  conduct  s  ‘publisher  or  spea  a  a  waa a  ker.’”  Barnes, 570 F.3d  t 1102.  Put  nother  y,  

“Section 230(c)(1) is implicated not only by claims  tha  rty content but at explicitly point to  third pa  lso  by  

claimswhich, though artfullyplea  voiddirect reference, implicitly require recourse to thaded to a  t content  

to  esta  bility  or  implica  defenda  dly  defined,  in  publishing  or  excluding  thirdblish  lia  te  a  nt’s  role,  broa  

party [c]ommunications.”  Cohen v.  Facebook,  Inc  ff’d in pa., 252 F. Supp.  3d 140, 156 (E.D.N.Y.  2017), a  rt,  

dismissed in pa  nom.  ., 934 F.3d 53 (2d Cir.  2019).  As  the  Beaumont Court ofrt sub  Force v.  Facebook,  Inc  

Appea  a  pla  a  ny ca  ofa  a inst [a  tform] for publishingls recognized,  llowing a  intiff“to  ssert a  use  ction  ga  pla  

content  crea  a  rty,  or  for  refusing to  remove  content  ted by  third pated by  third pa  crea  a  rty[,]  would be  

2  Moreover,  the  liability  Plaintiff  seeks  to  impose  on  Sa  tive  of  thalesforce  is  entirely  deriva  t  of  
Backpage,  which  is  unquestiona  a “interably  n  ctive  service  provider”  under  Section  230.  See  Jane  Doe  
No.  1  v.  Backpage.com,  LLC,  817  F.3d  12,  19  (1st  Cir.  2016).  In  Klayman  v.  Zuckerberg,  753  F.3d  1354  
(D.C.  Cir.  2014),  the  D.C.  Circuit  held  that  Mark  Zuckerberg  is  a  n  “intera“provider”  of  a  ctive  
computer  service”  (Fa  use  the  “compla  a  ble  for  his  role  incebook)  beca  int  seeks  to  hold  him  ccounta  
making  that  service  a ila  wa  cebook,  not  Mr.  Zuckerberg  personava ble”—even  though  it  s  Fa  lly,  who  
provided the  service.  Id.  a  sa  is  true  ofSa  ckpat 1357–58.  The  me  lesforce  with  respect to  Ba  ge.  
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squa  t  758.  ntly  rely  inconsistent  with  [S]ection  230.”  GoDaddy.com,  429  S.W.3d  a  It  would  “significa  

diminish  the  protections”  of Section  230  to  “a  intiffs  to  esca  a  t  nllow[]  pla  pe  the  CDA  by  rguing  tha a  

intera  l tools to be usedforunlactive computer service provider intended its neutra  wfulpurposes.”  Daniel  

v.  Armslist,  LLC,  386 Wis.  2d 449,  476  (Wis.  2019).  

Pla  uses  of  ction  a inst  Sa  ll  necessa  lleged  posting  of  intiff’s  ca  a  ga  lesforce  a  rily  depend  on  the  a  

third-party  trafficking  a  ckpa  Pla  a  t  Fisher  wa  ds  on  Ba  ge’s  website.  intiff  lleges  tha  s  forced  into  sex  

trafficking  “[t]hrough  the  Backpa  a  ea  ge  website,”  which  llowed  her  exploiters  “to  sily  post  

a  lesforce  lia  this  theory  would  dvertisements  of her.”  (SAP ¶¶ 172,  174,  252,  254.)  To  hold Sa  ble  on  

“implicitly require recourse to  that content,” Cohen, 252 F.  Supp.  3d at 156,  nd is  “based on  a  the  content  

of the  [ads]  that were  posted”  on  Ba  ge.  Igbonwa  ckpa  v.  Facebook,  Inc.,  No.  18-CV-02027-JCS,  2018  WL  

4907632,  *7 (N.D.  Cal.,  Oct.  9,  2018).  Plaintiff’s  cla  t Sa  a aims  trea  lesforce  s  “publisher”  under Section  

230 “beca  bsent offendingcontent, therewould be no ba  ca l connection  use a  sis for even the frivolous  usa  

that Plaintiffs  ha a  281  F.  Supp.  3d 874,  889–90 (N.D.  Ca  ve  lleged.”  Pennie v.  Twitter,  Inc.,  l.  2017).  

The  2018  Amendments  to  Section  230  confirm  that  it  bars  Pla  ims.  intiff’s  cla  In  2018,  

Congress  ena  tes  And  Victims  To  Fight  Online  Sex  Tra  cted  the  Allow  Sta  fficking  Act  of  2017  

(“FOSTA”),  Pub.  L.  115-164,  Apr.  11,  2018,  132 Stat.  1253,  which  ena  acted three  specific  nd limited  

exemptions  from  the  express  preemption  provisions  of  Section  230—na  te  crimina  mely  for  sta  l  

proceedings,  sta  nd  priva  ims  under  a  nded  te  AG  civil  enforcement  proceedings,  a  te  civil  cla  n  expa  

federa ca  of a  llows  for  priva  te  la civil  cla  And  asl  use  ction.  None  of those  exemptions  a  te  sta  w  ims.3  

the  U.S.  Supreme  Court ha ma  r,  where  Congress  ha chosen  to  ct limited  and defined  sets  s  de  clea  s  ena  

of  exemptions,  that  means  it  intends  to  ena  y  those  exemptions,  a  nnot  crea  ct  onl  nd  courts  ca  te  

additional  ones.  See  Jennings  v.  Rodriguez,  138  S.  Ct.  830,  844  (2018)  (express  exemption  “implies  that  

there  a  ,  571  U.S.  415,  424  (2014)  (the  “meticulous  tion  of  re  no  other[s]”);  Law  v.  Siegel  …  enumera  

3 The  FOSTA  exemptions  exclude  from  preemption  only:  (1) private  civil a  a expa  ctions  under  n  nded  
federal  cause  of  ction,  18  U.S.C.  §§  1591  &  1595;  (2)  sta  w  crimina  a  te  la  l  prosecutions  where  the  
underlying conduct would  violate  §§ 1591  or 2421A;  nd (3) pa  pa  e  aa  rens  tria civil  enforcement  ctions  
by state  AGs  under §  1595(d).  
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exemptions  …  confirms  tha  re  not  a  te  dditiona  t  rulet  courts  a  uthorized  to  crea a  l”  exemptions).  Tha  

is  especially  true  for  a preemption  provision,  where  rea  l  exemptions  into  the  stading  non-textua  tute  

“would  transform  [a]  na  exception  into  a  l  license  for  sta  w  l  larrow  genera  te  la to  override  [federa w].”  

Hilman  v.  Maretta,  569  U.S.  483,  496  (2013);  accordU.S.  v.  Brockamp,  519  U.S.  347,  352  (1997).  As  the  

Ca  Superior Court recognized in  its  recent ruling dismissing  rly identica  ims  brought bylifornia  nea  l cla  

the  sa  pla  ca  fficking  cla  ame  intiffs’  counsel,  “FOSTA  exempted  only three  tegories  of sex  tra  ims,”  nd  

“[n]othing in  the  text  of the  sta  te  civil  sta  w  ims  from  immunity.”  Doestutes  exempted  priva  te  la cla  

#1–#90  (Ex.  A).  

Beca  intiff’s  cla  ga  lesforce  “fa  rely  within  the  CDA’s  immunityuse  Pla  ims  a inst  Sa  ll  squa  

provision,  a a tter of la a ca  mendment,”  the SAP  should be  dismissed  withs  ma  w,  nd  nnot be cured by a  

prejudice  a to  Sa  2018 WL 4907632,  t *7.s  lesforce.  Igbonwa, a  

II.  The  SAP  Does  Not  State  a  Clai  gence  or  Neglim  for  Negli  gence  Per  Se  

Pla  ims  a inst  Sa  lso  fa a  ma  w  nd  should  beintiffs’  cla  ga  lesforce  a  il  s a  tter  of la on  the  merits,  a  

dismissed on tha  a well.  Negligence  ctions  in Texa require “a legal duty owedt independent ground  s  a  s  

by  one  person  to  a  brea  t  duty,  a  ma  tely  ca  ch.”nother,  a  ch  of tha  nd  da ges  proxima  used  by  the  brea  

Nabors  Dril  se  requires  aing,  U.S.A.,  Inc.  v.  Escoto,  288  S.W.3d  401,  404  (Tex.  2009).  Negligence  per  

showing  tha  nt’s  a  tion  of  sta  nce;  (2)  thet:  “(1)  the  defenda  ct  or  omission  is  in  viola  a  tute  or  ordina  

injured person  wa  ss  of persons  which  the  ordina  wa  as  within  the  cla  nce  s  designed  to  protect;  nd  (3)  

the  defendant’s  act  or  omission  proxima  cately  used  the  injury.”  Ybarra  v.  Ameripro  Funding,  Inc.,  01-

17-00224-CV,  2018  WL 2976126,  at *9  (Tex.  App.—Houston  [1st Dist.]  2018,  pet.  denied).  

Plaintiff’s negligence claims fa  use the SAP does not a  usa  legail beca  llege ca  tion or a  l dutyowed  

by  Sa  intiff’s  negligence  per  se  ca  ction  fa  dditiona  son  tha  slesforce.  Pla  use  of  a  ils  for  the  a  l  rea  t,  a  

discussed below,  the  statutory claim  on  which it rests  (Cha  s no  ba  w or fapter 98) ha  sis  in  la  ct.  

A.  The  SAP  Fai  shi  onls  to  Plead  Facts  Establi  ng  Causati  

The  facts  alleged  in  the  SAP  ke  clea tha  lesforce  s  not  proxima or  ctua cama  r  t Sa  wa  a  te  fa  l use  

ofPlaintiff’s  alleged injuries.  
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As  to  proximate  causa  n  a  ble  for  a  rm,  the  “plation,  for  a ctor  to  be  lia  nother’s  ha  intiff must  

plea nd prove tha  nt’s  negligence is  the proxima ca  ofhis  injury.”  Leitch v.  Hornsby,d a  t the defenda  te  use  

use  s  two  elements—ca  in  fa  ntia935  S.W.2d  114,  118  (Tex.  1996).  “Proximate  ca  ha  use  ct  (or  substa  l  

factor)  and  foreseea  nnot  be  sability.  …  These  elements  ca  tisfied  by  mere  conjecture,  guess,  or  

specula  e Power,  LLC,tion.”  MEMCPasadena,  Inc.  v.  Riddl  472  S.W.3d 379,  398  (Tex.  App.—Houston  

[14th  Dist.]  2015,  no  pet.).  Here,  there  is  a insurmounta  sm  nces  than  ble  cha  between  the  circumsta  t  

ca  a  a  a  lesforce.  The  SAP  lleges  tha  wa injured byused Fisher’s  injuries  nd the  lleged  cts  ofSa  a  t Fisher  s  

being  forced  into  sex  tra  nd  then  being  offered  for  sa  ds  posted  on  Ba  ge.fficking,  a  le  through  a  ckpa  

(SAP  ¶¶ 169–76.)  The  SAP  describes  a  ckpa  dvertising  and  contentt  length  how  Ba  ge,  through  its  a  

policies,  facilitated these  wrongful  cts  by  llowing  nd  ging  tra  a ona  a  a  encoura  sex  fficking  ds  its  site,  by  

sa  a  w  nd  by  llowing  tra  tenitizing  ds  to  prevent  detection  by  la enforcement,  a  a  ffickers  to  communica  

with  each  other  on  the  site.  (Id.  ¶¶ 77–129.)  ctua llegaBut  the  SAP  is  devoid  of fa  l a  tions  linking  

Salesforce  or its  products  to  Fisher’s  injuries  or even  to  ny ofBa  ge’s  lleged  cts.  Saa  ckpa  a  a  lesforce  is  

a  ve  provided  to  the  Ba  ge  a  te  its  CRM  tool,  which  it  ma  lly  tolleged  to  ha  ckpa  ffilia  rketed  genera  

businesses  across  the  globe  seeking  to  improve  and  strea  y  they  namline  the  wa  ma ge  their  customer  

d ta  no  llega  t Sa  d any role  in  bducting Fisher,. (SAP ¶¶ 181–83,  185.)  There  is  a  tion  tha  lesforce  ha  a  

a  ffickers  or  johns  in  sexua  nd/or  ma ging  either  thessisting  tra  lly  exploiting  her,  or  designing  a  na  

a  a  ckpa  llegedly  llowed  nd  ged  the  offendingdvertising  nd  content  policies  by  which  Ba  ge  a  a  a  encoura  

ads, or Backpa  ging function.  (Id  ¶¶ 169–76.)  Ra  llegedcha  usage’s customermessa  .  ther, thea  inofca tion  

between  Salesforce’s  actions  a  lesforce  sold  generand  Fisher’s  injuries  goes  something  like  this:  (1)  Sa  lly  

a ila  ckpa  ckpa  na  ,va ble  CRM  business  tools  to  Ba  ge,  (2)  Ba  ge  used  those  tools  to  ma ge  its  customer  d  ta  

(3) Backpage developed a  dvertising a  t a  nd encourand implemented a  nd content policies tha llowed a  ged sex  

traffickers  to  post a on  its  website,  (4)  sex  ffickers  bducted Fisher a a  ckpads  tra  a  nd  dvertised her using Ba  ge  

cla  ds,  nd (5) Fisherwa injuredwhen she wa sexua  ls who  nswered thosessified a a  s  s  lly exploited by individua  a  

ads.  
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Such  a disjointed  series  of  llega  blish  proxima  usa  ga  lesforce.a  tions  does  not  esta  te  ca tion  a inst  Sa  

Proxima  usa  n  someone,  viewing  the  fa  nte  ca tion  “requires  more  tha  cts  in  retrospect,  theorizing  a  

extra  ry  sequence  of events  whereby  the  defenda  bout  the  injury.”  Doe  v.ordina  nt’s  conduct  brings  a  

BoysCl  as,  Inc.,ubs ofGreaterDa l  907 S.W.2d 472,  478 (Tex.  1995).  A provider  ofcomputer networks,  

phone  systems,  a  re,  or  dsheet  progra  lly  “ca  rm  to  thirdntivirus  softwa  sprea  ms,  does  not  lega  use”  ha  

pa  a  a  uses  those  products  to  opera a  t  enga  rmfulrties  when  customer  llegedly  te  business  tha  ges  in  ha  

conduct.  Indeed,  even  t connection  is  not present here—the  SAP does  not  llege  tha  lesforce’stha  a  t Sa  

CRM softwa wa used to  te or post sex tra  ds.  Pla  lleges  tha  lesforce’s  systemsre  s  crea  fficking a  intiffa  t Sa  

ma ge  customer d ta  sta  ging such d  ta  tes  liawere  used to  na  , but she  never  tes  how mana  crea  bility for  

unla  ckpa  a  a  t caused Fisher’s  injuries.wful conduct by Ba  ge,  much less  ny specific  cts  tha  

Courts ha  ched simila  intiffs seek to hold internet compa  bleve rea  r conclusions where pla  nies lia  

beca  their pla  were  used by terrorists.  In  Crosby v.  Twitter,  Inc.,  921  F.3d 617  (6th Cir.  2019),use  tforms  

the  Sixth Circuit  a  l of cla  l Anti-Terrorism  Act  (“ATA”),  affirmed  the  dismissa  ims  under  the  federa  s  

well  a  te  la  nd  wrongful  dea  ims—a  llega  t  Twitter,s  sta  w  negligence  a  th  cla  ll  premised  on  a  tions  tha  

Google, a  cebook “a  rea  globa udience,  ttra  and Fa  llow[ed] ISIS to  ch a  l a  a ctingnew recruits  nd inspiring  

‘lone  actor  atta  nd  tha  tforms  in  turn  led  to  the  Orlacks,’”  a  t  ISIS’s  use  of  those  pla  ndo  nightclub  

shooting.  Id.  a  intiffs  further  lleged tha  nies  knew that 620–21.  The  Crosby  pla  a  t these  internet compa  t  

ISIS  wa using their pla  a  a  il[ed]  to  prevent ISIS froms  tforms,  nd “ignore[d]  requests  to  block ISIS  nd fa  

using  [their]  services.”  Id.  a  t a  ims  fa  ck  oft 620.  The  Sixth  Circuit  held  tha ll  of these  cla  iled  for  la  

proximate  ca  tion.  Id  t 624–27.  In  holding,  the  court  noted thausa  .  a  so  t “the  content did  not compel  

[the  shooter’s]  actions”  and  tha  contra  tforms  to  liat  a  ry  holding  would  subject  internet  pla  bility  for  

“seemingly endless  a  .  acts  ofmodern  violence.”  Id  t 625.  

The  Ninth Circuit rea  sa  conclusion  in  Fiel  881  F.3d 739  (9th  Cir.ched the  me  ds v.  Twitter,  Inc.,  

2018),  which involved  similar ATA  cla  sed  on  a  tions  thaims  ba  llega  t Twitter  knowingly provided ISIS  

with  a  nd  a  ging  service  tha a  ge  in  recruitment,n  open  forum  a  secure  direct  messa  t  llowed  it  to  enga  

propagandizing,  a  ising,  which  in  turn  a  n,  execute,  a  dvocand  fundra  llowed  ISIS  to  pla  nd  a  te  for  
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terrorist  a cks  a  .  a  intiffs  a  t  Twitter  s  fully  wa  ttta  cross  the  globe.  Id  t  742.  The  pla  lleged  tha  wa  a re  tha  

ISIS  wa using its  site  for these  purposes,  yet refused to  cha  ts  ofs  nge  its  content rules  to  prevent threa  

violence on  .  t 742–43.  The Ninth Circuit held tha  intiffs  fa  a  tethe site.  Id  a  t the pla  iled to  llege proxima  

ca  tion  between  the  provision  of internet  services  to  ISIS  tha  cilita  a  intiffs’usa  t fa  ted its  growth,  nd pla  

injuries  ca  a cks.  Id  aused by terrorist  tta  .  t 749–50.  

As  in Crosby  and Fields,  intiff’s  llega  a inst SaPla  a  tions  ga  lesforce  reduce  to  two  theories,  neither  

ofwhich gives  rise  to  a  ble  lega  im,  nd  either  ofwhich  would  open  up potentiacogniza  l cla  a  lly endless  

lia  sed tools  like  Sa  re.  Pla  a  tbility to  providers  of internet-ba  lesforce’s  CRM softwa  intifffirst  lleges  tha  

the  CRM  subscriptions  that  Salesforce  provided  were  designed  to  a  nallow  businesses  to  ma ge  their  

customer  d  ta,  so  that  in  Ba  ge’s  ha  t  necessaril  n  thackpa  nds,  tha  y  must  mea  t  the  CRM  tool  would  be  

used to  organize d  ta rela  a  ffickers, who  were a  ckpating to  pimps  nd tra  mongBa  ge’s  customers.  (SAP  

¶¶ 10,  175,  187.)  But the  SAP  a  t Ba  ge  itself“implemented”  the  CRM tools  (id.  ¶ 190),dmits  tha  ckpa  

and  Plaintiff does  not  a  ny link  between  Sa  nallege  a  lesforce’s  provision  of tools  to  ma ge  customer-

rela  a  rm  ny  to  which  those  tools  were  provided  llowedted  d  t  nd  the  ha  to  Fisher  when  the  compa  a  

its  website  to  be  used by sex  ffickers  to  post cla  a  l  ctivity.tra  ssified  ds  for illega a  

Plaintiff’s  second  theory  is  that  Sa  ckpalesforce  helped  Ba  ge  “grow”  by  providing  it  with  

business  tools,  a  t,  by virtue  ofthis  growth,  Ba  ge  s  ble  to  ga a  l sex-trand tha  ckpa wa a  in  dditiona  fficking  

ma  re.  (SAP ¶¶ 177–93,  270.)  But  ifPla  t knowledge  ofBa  ge’srket  sha  even  intiffcould  show tha  ckpa  

role  in  sex  trafficking  was  widesprea  nd  tha  ckpa  d  no  legitimad,  a  t  Ba  ge  ha  te  business  beyond  sex  

tra  t stil  n tha  lesforce  n be  id to ha “ca  l conductfficking, tha  does  notmea  t Sa  ca  sa  ve  used” specific illega  

by sex traffickers, johns, or Backpa  use  lesforce provided Ba  ge with services  thage, simply beca  Sa  ckpa  t  

helped it expand its  operations.  Indeed,  llega  t online  pla  a reaa  tions  tha  tforms  helped ISIS grow  nd  ch  

a globa udience  held insufficient to  esta  te  usa  nd Fiell a  were  blish proxima ca  tion in both Crosby a  ds.  921  

F.3d  a  at 624–27; 881  F.3d  t 749–50.  

Plaintiffcannot even a  t Sa  wa a ctua or “but for”  use ofFisher’s injuries.llege tha  lesforce  s  fa  l,  ca  

In Texa  use  ct is  whether the  ct or omissionwa a  ntia ctor in bringings, “[t]he test for ca  in fa  a  s  substa  l fa  
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a  dnot have  occurred.”  Dougl v.  Hardy,  12-18-00035-CV,  2019bout  the  injury  without which  the  harm  woul  as  

WL  2119670,  a  y  15,  2019,  no  pet.)  (empha  dded).  Here,  “there  is  not  *5  (Tex.  App.—Tyler  Ma  sis  a  

evidence  beyond  mere  or  tion”  tha  d  Sa  ckpaconjecture,  guess,  specula  t  ha  lesforce  not  provided  Ba  ge  

with CRM tools  to  orga  , Ba  ge somehowwould ha  nged its  dvertisingnize its customer d  ta  ckpa  ve cha  a  

a  ging  functiona  t  a  cilita  fficking—much  lessnd  content  policies  or  messa  lity  tha llegedly  fa  ted  sex  tra  

that the  third-party tra  ve  lly exploited Fisher.  Wil  thurst,ffickers  would  not still ha sexua  iams v.  Col  253  

S.W.3d  353,  365  (Tex.  App.-Ea  nd  2008,  no  pet.).  And  even  if CRM  tools  were  essentiastla  l  to  the  

posting ofa  lity ofBa  ge’s  ging service—a  no  sis  fords  or the functiona  ckpa  messa  nd there is  credible ba  

suggesting tha  no  tion  tha  d Sa  re,t they were—there  is  indica  t,  ha  lesforce  not provided its  CRM softwa  

Ba  ge  would  not ha been  ble  to  purcha such  softwa from  nother vendor.  This  by itself isckpa  ve  a  se  re  a  

a f  ta  as, 2019 WL 2119670,  a  use  ct is  not shown ifthe  defendal deficiency.  SeeDougl  t *5 (“Ca  in fa  nt’s  

a  no  more  tha furnish  condition which  de  the  injury possible.”).ct did  n a  ma  

Finally,  the  doctrine  of superseding  ca  independently defea a  usa  ause  ts  ny showing ofca  tion  s  

to  Pla  uses  of  ction.  “Genera  rty  crimina  supersedingintiff’s  negligence  ca  a  lly,  third-pa  l  conduct  is  a  

cause,”  severing  the  chain  of  usa  foreseeaca  tion,  “unless  the  conduct  is  a  ble  consequence  of [the  

defendant’s]  negligence.”  Doev.  Messina, 349 S.W.3d 797, 800 (Tex. App.—Houston [14thDist.]  2011,  

pet.  filed);  Dyess v.  Harris, 321  S.W.3d 9,  14 (Tex.  App.—Houston  [1st Dist.]  2009,  pet.  denied).  Here,  

the  crimina  rty tra  nd/or  Ba  ge  cut  off a  in  ofl conduct  of third-pa  ffickers,  johns,  a  ckpa  ny possible  cha  

causation  between  Sa  a  alesforce’s  ctions  nd Fisher’s  injuries.  

Among  the  factors  to  be  considered  in  assessing  whether  a  use  will  negasuperseding  ca  te  

ca  tion  is  whether  the  intervening  force  wa  ordina  ther  tha  l in  view  of  theusa  s  “extra  ry  ra  n  norma  

circumsta  t the  time,”  a  s “due  to  a ct  of  third  person”  tha  snces  existing  a  nd  whether  it  wa  n  a  a  t  wa  

“wrongful towa  nd  s such  subjects  the  third person  to  liability [to  the  victim].”  Doe v.rd the  [victim]  a a  

Messina, 349 S.W.3d 797, 800–01 (Tex.  App.—Houston [14thDist.] 2011, pet.  filed).  InDoe v.  Messina,  

the  pla  s  sexua a ulted  when  she  wa  a  s  19,  t  a houseintiffwa  lly  ssa  s 16  by  fellow  houseguest,  who  wa  a  

party  they both  attended.  349  S.W.3d  a  intiff sought  to  hold  the  at  799.  The  pla  dult  homeowners  
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liable for failing to “supervise a  ge guests when they“knewor should hand control” the teena  ve known  

the  teena  were  a  a  .  a  ls  foundgers  consuming  lcohol  nd drugs.”  Id  t 802.  The  Houston  Court ofAppea  

that “[a]lthough  llowing the  teena  consume  lcohol without  dult supervision  might ha haa  gers  to  a  a  ve  d  

various  foreseeable  consequences  (such  a rguments,  promiscuity,  horseplas  a  y,  etc.),  the  egregious,  

felonious  crime  of  sexua ssa  s a  .  al  a ult  wa n  extraordinary  consequence.”  Id  t  803.  The  court  further  

found  that  the  assa  l  a  s  a  use  of  Doe’s  injury  becaulter’s  crimina ct  wa  superseding  ca  use:  “(1)  [the  

assaulter]  committed the  l  ssa  a  a ulter]  to  civil liasexua a ult; (2)  this  ction  subjected [the  ssa  bility to  Doe  

a well  s  felony indictment;  nd (3) [the  ssa  …  s  ble  for committing the  sexuals  a a  a  a ulter]  wa highly culpa  

assault.”  Id  a  so Spears v.  Co f  153  S.W.3d 103,  107–08 (Tex.  App.—Sa Antonio  2004,.  t 804;  see al  ee,  n no  

pet.) (alleged  negligent supervision  by a  wa not the  proxima ca  of injuries  onedult homeowners  s  te  use  

teenager  suffered  in  an  a ult  by  a  use  the  a ult  wa  ordina  ture”  assa  nother,  beca  ssa  s  “extra  ry  in  na  nd  

“clearly wrongful,”  a  a ulter ha  lly liand the  ssa  d been  “found  crimina  ble”).  

Plaintiff’s  negligence  ca  ofa  il for  the  me  sons.  Fisher’s  injuries  causes  ction  fa  sa  rea  were  used  

by the  “extraordinary”  nd felonious  conduct  ofunna  rty tra  a well  s  ckpaa  med third-pa  ffickers,  s  a Ba  ge  

a  ls  (who  were  indicted  for  this  exa  lnd  its  principa  ct  conduct).  (SAP  ¶¶ 198,  221–22.)  The  crimina  

conduct alleged here is far from a  l”  ry” result ofa  nyusing Sa“norma or “ordina  compa  lesforce’s CRM  

tools, a  intiffdoes  not a  ble crimina cts  ofmultiplend Pla  llege otherwise.  Accordingly, the unforeseea  l a  

third parties  broke—as  ma  w—a  ca  l connection tha  vea  tter ofla  ny slight  usa  t could ha existed between  

Salesforce’s  a  a  alleged  cts  nd Fisher’s  injuries.  

B.  The  SAP  Fails  to  Plead  a  Legal  Duty  

Plaintiff’s  negligence  claims  fa  dditiona  son  tha  llege  thail  for  the  a  l rea  t she  does  not  a  t  

Salesforce had a  l duty.  “Whether a  a  nd a  w; lialega  duty exists  is  threshold inquiry a  question ofla  bility  

ca  wood,nnot be  imposed ifno  duty exists.”  KrogerCo.  v.  El  197 S.W.3d 793,  794 (Tex.  2006).  “Under  

Texas la  a  rela  rties  giving rise  to  the  right ofcontrol,w,  in  the  bsence  ofa  tionship between  the  pa  one  

person is  under no  legal duty to control the conduct ofanother, even ifthere exists  the pra  l actica bility  

to  do  so.”  Gra fv.  Beard, 858 S.W.2d 918,  920 (Tex.  1993) (cita  mples  of“speciations  omitted).  Exa  l  
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relationship[s]”  providing  a right  to  control  include  “ma  nt  or  pa  Triplster/serva  rent/child.”  ex  

Commc’  ey,  tions  omitted).ns,  Inc.  v.  Ril 900  S.W.2d 716,  720  (Tex.  1995)  (cita  

As  the  Texa  s  expla  common  w’s  focus  should  in  thes  Supreme  Court  ha  ined,  “the  la  rema on  

[third  party]  as  the  person  prima  vior  a  ble  to  arily  responsible  for  his  own  beha  nd  best  a  void  the  

foreseeable risks ofthat beha  t 922.  For exa  s Supreme Courtvior.”  Gra f, 858 S.W.  2d a  mple, the Texa  

in  Gra fheld that a  l host  s not negligent when  he  served  a  a intoxicasocia  wa  lcohol to  n  ted guest who  

the  host knew would be  driving,  a  ter collided  with  motorcyclist.  Id  t 918;  921–22.  Thend  who  la  a  .  a  

Texa  t  the  host  did  not  ha  over  nd  a  ves  Supreme  Court  held  tha  ve  control  the  guest,  a  lso  did  not  ha  

a  sed  on  the  host’s  “‘exclusive  control’  of the  lcohol supply.”  Id  t 920.ny duty ba  a  .  a  

Carter  v.  Abbyad  confirms  the  a  a  rm  ca  a  rty,bsence  of  ny  duty  to  prevent  ha  used  by  third  pa  

absent  a  t  third  paright  to  control  tha  rty.  299  S.W.3d  892  (Tex.  App.—Austin  2009).  In  Carter,  the  

pla  bbed bya  l, DustinMcMa  nts ha  a rty.intiffs were sta  n individua  nus, whom the defenda  d driven to  pa  

Id.  intiffs  lleged tha  nts  (1)  ha  a  nusThe  pla  a  t the  defenda  d “provided  nd/or observed McMa  consume  

a excessive  mount ofillega  rijua  nd  tha three  times  the  normal dose  ofn  a  l drugs,  includingma  n  a more  n  

hallucinogenic  mushrooms,”  (2)  “knew  McManus  ha  knife,”  (3)  sa  rre  ad  a  w  him  exhibit  biza  nd  

“threa  vior  before  they  went  to  the  pa  nd  (4)  took  McMa  rty  despitetening”  beha  rty,  a  nus  to  the  pa  

knowing  that  strangers  would  “ridicule  him.”  Id  t  895,  899–900.  According  to  the  pla.  a  intiffs,  this  

exposed him “to a  tion tha  inly result in da  …  nus  or those to  [whom]  …situa  twould certa  nger to  McMa  

McManus  was  exposed.”  Id  The  court  ffirmed  dismissa  ting:  “a  nts  ha.  a  l of the  petition,  sta  ppella  ve  

not  a  cts  sufficient  to  demonstra  t  a  duty  to  ha  ttempted  tolleged  fa  te  tha ppellees  owed  them  a  ve  a  

control  McMa  vior  or  not  tra  rty  under  Texa  w.”  Id  t  901.  Thenus’s  beha  nsport  him  to  the  pa  s  la  .  a  

court  expla  t “Texa common  w  menta  on  ls’  responsibility forined  tha  s  la is  funda  lly premised  individua  

their own  ctions,”  nd the  exceptions  to  tha  a  l obliga  ora  a  t rule  ll involved the  lega  tion  right to  control  

a  .;  see al Rocha  tys,  ntnother person’s  conduct.  Id  so  v.  Fal  69  S.W.3d 315,  321  (Tex.  App.  2002)  (defenda  

who  knew pla  s  ted  nd  could  not  swim,  who  drove  pla  cliff,  ndintiffwa intoxica  a  intiff to  the  top  ofa  a  
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who  encoura  intiff to  jump into  the  swimming hole  did  not  te  da  tion  fromged pla  crea a ngerous  situa  

which he  ha a  intiff).d  duty to  protect pla  

Here,  there  is  no  allegation—nor  could  there  be  a  llega  t  Sa  d  any  a  tion—tha  lesforce  ha  ny  

control  over  rty  fficker  the  “johns”  who  a  intiff’sthe  third-pa  sex  tra  or  llegedly  exploited  Fisher.  Pla  

negligence theory—that Salesforce ha  duty to prevent sexua  tion by these third pad a  l exploita  rties who  

ma  ve  sed  nd/or  responded  to  a  cements  on  website  opera  a  rtyy ha purcha  a  d pla  a  ted by yet  nother  pa  

(Backpage),  simply beca  a ckpa a  te purcha  a  use  lesforce’s  CRM softwause  Ba  ge  ffilia  sed  subscription to  Sa  re  

tomanage its customerd  ta se—is directlycontra  s  won lega  ndwould stretch liaba  ry to Texa la  l duties, a  bility  

beyonda  ble limits.  Pla  llega  keclea  tFisher’s injurieswereca  medll recogniza  intiff’s a  tionsma  rtha  usedbyunna  

tra  nd  johns—possibly  with  the  a  nce  of  gement  from  Ba  ge.  (SAPffickers,  pimps,  a  ssista  or  encoura  ckpa  

¶¶ 169–76, 211, 221–223.)  Indeed, that is altha  llegeda  intiffat is a  boutFisher’s injuries.  AlthoughPla  lleges  

in  a  shion  tha  lesforce  “kn[ew]  wha  ckpa wa being  used for”  (id  t vagueconclusory fa  t Sa  t Ba  ge  s  .  ¶ 197),  tha  

allegation is insufficienta ma  wto crea  lega  t thehas a  tterofla  te a  ldutyto preventFisher’s injurya  nds ofthird  

parties.  

Texa  ve  ma  r  t  selling  ordina  crea as  courts  ha  de  clea tha  ry,  non-defective  products  does  not  te  

peril  to  others—even  if the  purchaser  eventua uses  those  products  to  injure  third  pally  rties.  See,  e.g.,  

Gann  v.  Anheuser-Busch,  Inc.,  394  S.W.3d  83,  89  (Tex.  App.—El  Paso  2012,  no  pet.)  (“While  we  agree  

… it is  sona  ble  tha a  a a  pon,  [the  plarea  bly foreseea  t  longneck [beer]  bottle  might be  used  s  wea  intiff]  

ha  iled  to  show  why the  genera  t  s a  l duty to  protect  nother  froms  fa  l  principle  tha no  person  ha  lega  a  

the  crimina a  third person  is  ina  ble  in  this  se.”).  As  federa  s stated:l  cts  ofa  pplica  ca  a  l court in  Texa  

Consider the  Postal Service  or  l Express,  which  sell tra  tion  services  thaFedera  nsporta  t  
could  be  used  to  ca  rmful  rticles.  As  fa a  n  s  heldrry  ha  a  r  s  we  ca discover,  no  court  ha  
such  a rrier lia  ilure  to  detect  nd  ha  …ca  ble  for fa  a remove  rmful items  from  shipments  
Simila  nies  arly,  telephone  compa  re  free  to  sell  phone  lines  to  entities  …,  without  
endea  t  the  customers  make  of the  service.voring to  find  out  wha use  

Doe  v.  MySpace,  Inc.,  474  F.  Supp.  2d  843,  851  (W.D.  Tex.  2007),  aff’d,  528  F.3d  413  (5th  Cir.  2008)  

(quotingDoe v.  GTE  Corp., 347 F.3d 655, 661  (7th Cir.  2003)).  These  ses  intiffca  foreclose the duty Pla  

seeks  to  impose  on  lesforce  here.  Sa  a not inherently da  ve  nySa  lesforce’s  CRM tools  re  ngerous,  ha ma  
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socia  l uses,  nd do  not  ha a  lized  utility for  tra  even  lly beneficia  a  ve  ny  specia  sex  fficking.  There  is  not  

any  a  tion  in  the  SAP  tha  lesforce’s  CRM  tools  were  used  in  connection  with  sex-tra  llega  t  Sa  fficking  

a  ckpa  ckpa  dvertisinga  ckpa  ging  ds listed onBa  ge’s website, Ba  ge’s a  nd content policies, orBa  ge’s messa  

function—which  are  the  only  Ba  ge  functiona  intiff  ha  ckpa  lities  to  which  Pla  s  tried  to  link  Fisher’s  

injuries.  (SAP ¶¶ 169–76,  210–12,  221–23.)  But even  ny such  were  a  mere  ifa  use  lleged,  the  provision  

of  such  softwa  lleged  crimes  committed  by  unna  nd  re  still  would  be  too  remote  from  the  a  med  a  

unknown  third  parties.  Salesforce  ha  te  the  business  pra  s no  duty to  investiga  ctices  of its  customers,  

or to  specula a  customermight use its  inherently benign  nd genera  va ble CRM  te  bout whether a  a  lly a ila  

software tools for a  l or illegan unconventiona  l purpose.  SeeBryantv.  Winn-DixieStores,  Inc., 786 S.W.2d  

547,  550  (Tex.  App.—Fort  Worth  1990,  writ  denied)  (a  d  no  duty  to  investiga  mmunition  seller  ha  te  

whether a  ser  s  convicted felon  wa menta  ble).  Pla  ca  of  purcha  wa a  or  s  lly unsta  intiff’s  negligence  uses  

action  should be  dismissed  with prejudice.  

III.  The  SAP Does  Not Allege  a Vi  on  ofthe  Texas  Anti  cki  olati  -Traffi  ng  Statute  

Civil  lia  pter  98  is  limited  to  persons  who  “intentiona  bility  under  Cha  lly  or  knowingly  

benefit[ed]  from  pa  ting in  venture  tha  ffick[ed]  a  c.  & Rem.  rticipa  a  t tra  nother person.”  Tex.  Civ.  Pra  

Code  §  98.002(a).  The  claim  ga  lesforce  fa  use  a  t  Sa  a inst  Sa  ils  beca  the  SAP  does  not  llege  tha  lesforce  

intentiona  rticipa  lly  or  knowingly  benefited  from  lly  or  knowingly  pa  ted  in,  much  less  intentiona  

pa  tion  in,  a  t  tra  ny  other  person).  intiff’s  conclusory  rticipa  ny  “venture”  tha  fficked  Fisher  (or  a  Pla  

recita  ngua  pter  98  (see,  e.g., SAP ¶¶ 210–12)  a  l contentions  unsupported  tions  of la  ge  from  Cha  re  lega  

by facts,  a a irreleva  a  intiff’s  cla  s  pla  sis  in  fa  nd  re  nt to  ssessing whether Pla  im  ha a  usible  ba  ct.  Guzderv.  

Haynes  &  Boone,  LLP,  01-13-00985-CV,  2015  WL  3423731,  at  *3  (Tex.  App.—Houston  [1st  Dist.]  

2015,  no  s  ccept  s  a  tions  in  the  plea  sis  dded)).  pet.) (Texa courts  “a  a true  the  factual llega  dings”  (empha a  

The  facts  that  re  a  blish,  a  t  Sa  re  to  aa  lleged  would  esta  t  most,  tha  lesforce  provided  its  CRM  softwa  n  

affiliate  of  compa  t  in  turn  sold  a  med  third  pa  nd  tha  a  ny  tha  ds  to  unna  rties,  a  t some  of those  third  

pa  l  cts  involving  tra  t  injured  Fisher.  See  SAP ¶¶ 251–54.  As  rties  committed  crimina a  sex  fficking tha  

shown  below,  even  cts  would  not  close  to  esta  a inst Sa  aif true,  these  fa  come  blishing  ga  lesforce  ny of  
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the elements  ofa Cha  im,  ll ofwhich must be esta  overcome  motion to  dismiss.pter 98  cla  a  blished to  a  

A.  The  SAP  Does  Not  Allege  A  “Venture”  Between  Salesforce  and  Backpage  

Although  Texa  ve  yet  to  interpret  Cha  re  simila tos courts  ha  pter  98,  some  of its  elements  a  r  

the federa  fficking a  t.l Victims ofTra  ndViolence ProtectionAct of2000, Pub.  L.  No.  106-386, 114 Sta  

1464  (as  amended,  the  “TVPA”),  codified  a  Like  Chat  18  U.S.C.  1581  et  seq.  pter  98,  the  TVPA  

provides  a priva  ction  ga  a  …  rticipate  right  ofa  a inst  person  who  “knowingly benefit[ed]  from  pa  tion  

in  a venture  which  tha  or  ve  known  ha  ged  in”  huma  fficking.  18t  person  knew  should  ha  s  enga  n  tra  

U.S.C.  § 1595(a  pter  98,  the  TVPA  wa  cted  “to  comba  fficking  of persons,).  And  like  Cha  s  ena  t  tra  

especially  into  the  sex  trade,  sla  nd  slavery,  a  very-like  conditions  …  through  prevention,  through  

prosecution  a  a inst tra  a  a a  nce  to  victims  ofnd  enforcement  ga  ffickers,  nd through protection  nd  ssista  

tra  ,  No.  H-13-2666,  2014  WL  1882760,  a  y  12,  2014)fficking.”  Johns  v.  Daniel  t  *1,  3  (S.D.  Tex.  Ma  

(quotingH.R.  Conf. Rep.  106-939, a  r la  ge on these points, this  Courtt 1 (2000)).  Given the simila ngua  

may  look  to  federal  ppella  uthorities  construing  the  TVPA  for  interpretive  guidaa  te  a  nce.  See  City  of  

Garl  asMorningNews, 22 S.W.3d 351,  360–65  (Tex.  2000); Johnsonandv.  Da l  v.  Lynaugh, 766 S.W.2d 393,  

394 (Tex.  App.—Tyler 1989),  writdenied,  796  S.W.2d 705  (Tex.  1990).  

In  United States  v.  Afyare,  632  F.  App’x  272  (6th  Cir.  2016)),  the  Sixth  Circuit  found  that  the  

term  “venture,”  a used in  the  TVPA,  ns  “sex-tra  as  mea a  fficking venture,”  nd exists  only where  “[t]wo  

or  more  people  []  enga  sex  tra  .  a  e  v.  Weinstein,  335  F.  Supp.  3dge  in  fficking  together.”  Id  t  286;  Nobl  

504,  523 (S.D.N.Y.  2018) (a  ims  under the  TVPA).  “The  pa  tion  givingpplying Afyare to  civil cla  rticipa  

rise to the benefitmust be pa  tion in a  rticipa  ctivities.”rticipa  sex-tra fickingventure, not pa  tion in other a  

Geiss v.  WeinsteinCo.  HoldingsLLC, No.  17 CIV.  9554 (AKH), 2019 WL 1746009,  at *7 (S.D.N.Y.  Apr.  

18,  2019)  (emphasis  in  original).  rela  ve  held  thaIn  a  ted  context,  courts  ha  t  “simply  performing  

services  for  a  ture,  is  not  enough  ton  enterprise,  even  with  knowledge  of  the  enterprise’s  illicit  na  

subject  a  l  to  RICO  lia  ’ ,  Inc.,  156  F.3d  721,  728  (7th  Cir.n  individua  bility.”  Goren  v.  New  Vision  Intl  

1998),  holding  modified by Brouwer v.  Ra fensperger,  Hughes  & Co.,  199  F.3d  961  (7th  Cir.  2000).  Even  if  

Pla  llege  tha  ctivities  of Fisher’s  tra  nd/or  the  “johns”  who  exploited  herintiff could  a  t the  a  fficker  a  

18  
MOTION  OF  DEFENDANT  SALESFORCE.COM,  INC.  TO  DISMISS  PLAINTIFF’S  

SECOND AMENDED PETITIONUNDERRULE 91A  –CAUSE NO.  2018-15356

 Document ID: 0.7.2270.6687-000004 

https://SALESFORCE.COM




      


     


             


              


              


           


             


                   





              


            


            


               


           


                  


                 


                  


              


             


               


              


           


            


             


             


           




              


            


constituted  a sex-tra  intiff  does  not  a  nnot  a  t  Sa  d  afficking  venture,  Pla  nd  ca  llege  tha  lesforce  ha  ny  

involvement with these  perpetra  a  intiff tries  to  llege  sex  trafficking “venture”  tors.  And  lthough Pla  a  a  

between  Salesforce  and  Ba  ge,  she  does  not  (a  llege  tha  lesforce  enga  ckpa  nd  could  not)  a  t  Sa  ged  with  

Ba  ge  in  a  fficking  a  ther,  she  a  t  Ba  ge  purcha  nd  ckpa  ny  sex-tra  ctivities—ra  lleges  only  tha  ckpa  sed  a  

employed a subscription  to  Sa  re,  s tens  ofthousands  ofother compa  ve  lesforce’s  CRM  softwa a  nies  ha  

done.  (See SAP ¶¶ 187,  190,  251.)  This  fa  crea a  tra  pter  ct does  not  te  sex  fficking “venture”  under Cha  

98.  

The  ordinary  meaning  of  the  term  a  A  “venture”  is  “[a  lso  supports  this  conclusion.  ]n  

underta  t  involves  risk;  esp.,  a  tive  commercia  ck’s  La  ry  king  tha  specula  l  enterprise.”  Bla  w  Dictiona  

(10th  ed.  2014);  Gil  ympic  Comm.,  No.  18-CV-00981-CMA-MEH,  2019  WL  bert  v.  United  States  Ol  

1058194,  a  r.  6,  2019)  (a  t  *12  (D.  Colo.  Ma  dopting  this  definition  of  “venture”  in  construing  the  

TVPA), report and recommendation a  rt, rejected in padopted in pa  rt, 18-CV-00981-CMA-MEH, 2019  

WL 4727636 (D.  Colo.  Sept.  27,  2019).  As  this  definition  implies,  a  l  ttribute  ofa “venture”  is  crucia a  

some  form  of profit  sha  ring  of the  risk involved  in  the  tra  ction.  See  Louisiana  Mun.  ring,  i.e.,  sha  nsa  

Police  Employees’Ret  a.  Sys.  v.  Hershey  Co., No.  CV 7996-ML,  2013 WL 6120439,  t *1,  9 (Del.  Ch.  Nov.  

8,  2013)  (Report)  (defendant  did  not  participa  “venture”  for  TVPA  purposes  where  pla  te  in  a  intiff  

“offers  no  a  tion  tha  nt]  is  enga  ring  a  a  tion  llega  t [defenda  ged in  profit-sha  or  ny  other  economic  ssocia  

with  any  [alleged  tra  n  a  a  llega  ffickers],  other  tha  simple  buy-sell  greement”).  Here,  there  is  no  a  tion  

tha  lesforce  wa  ged  in  a  fficking-rela  ctivity,  much  less  tha  ged  with  t  Sa  s  enga  ny  sex  tra  ted  a  t  it  enga  

a  ring  “a  tive  commercia  fficking.  nyone  in  profit-sha  or  specula  l enterprise”  in  connection  with  sex-tra  

Beca  “venture” requires somethingmore tha  commercia  nsa  wful, multi-purpose  use a  n a  l tra  ction for la  

business  software—which is  all  tha  intiff a  intiff ha  t  Pla  lleges  occurred  here,  (SAP  ¶¶  190,  251)—Pla  s  

failed to  a  cts  supporting this  element ofher Cha  ca  ofa  llege  fa  pter 98  use  ction.  

B.  The  SAP  Does  Not  Allege  That  Salesforce  “Participated”  i  cki  n  a  Sex-Traffi  ng  
Venture  

Although  the  SAP  tries  to  paint  a ima  sex-tra  ckpa an  ge  ofa  fficking venture  between  Ba  ge  nd  

va  med  third-pa  ffickers,  those  a  tions  a  bility  on  rious  unna  rty  sex  tra  llega  re  insufficient  to  impose  lia  
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a

Sal orce,  beca  intiff  does  not  (a  nnot)  a  t  Sa  rticipa  ny  suchesf  use  Pla  nd  ca  llege  tha  lesforce  “pa  ted”  in  a  

venture.  In  interpreting the  “pa  tion”  requirement in  the  TVPA,  court recently noted:rticipa  one  

Beca  se  lia  nnot  be  esta  ssocia  lone,use  guilt,  or  in  this  ca  bility,  ca  blished  by  a  tion  a  
Plaintiffmust  a  t furthered the  sex  trallege  specific  conduct tha  fficking venture.  Such  
conduct  must  ha  ken  with  the  knowledge,  or  rd  ofve  been  underta  in  reckless  disrega  
the fa  t itwa furthering the a  ffickingventure.  In otherwords, somect, tha  s  lleged sex tra  
participation  in  the  sex  tra  afficking  ct itselfmust be  shown.  

Noble, 335 F.  Supp.  3d,  t 524 (citing Afyare, 632 F.  App’x,  a  wful tra  ction  unrelaa  t 285).  A la  nsa  ted to  

sex  tra  a Sa  lly  va ble  commercia  re,  nnot givefficking,  such  s  lesforce’s  provision  ofgenera a ila  l softwa ca  

rise  to  Chapter  98  liability,  beca  n  a  rticipause  such  a  ction  does  not  constitute  pa  tion  “in  the  sex  

tra  a  llega  t Sa  d  nyfficking  itself.”  See  Afyare,  632  Fed.  App’x  t  286.  There  is  no  a  tion  tha  lesforce  ha a  

role  in  tra  lly  tha  s  involved  in  sex  tra  ctivitiesfficking  Fisher,  or  more  genera  t  it  either  wa  fficking  a  

through  Backpage’s  website  or  knowingly  enga  sex-traged  in  specific  conduct  to  further  a  fficking  

venture.  To  the  extent Plaintiffalleges  tha  lesforce’s  softwa tools  were  used  t  ll to  furthert Sa  re  a a  sex  

tra  a  t  Ba  ge,  not  Sa  da into  the  CRM  tools,fficking,  she  dmits  tha  ckpa  lesforce,  implemented  its  own  ta  

organized that d  ta a  ckpa  own,  nd  employed it for Ba  ge’s  purposes.  (SAP ¶¶ 188–190,  197.)  

C.  The  SAP  Does  Not  Allege  That  Salesforce  “Intenti  ngly”onally  or  Knowi  
“Benefited”  From  Partici  on  i  ckipati  n  a  Sex-Traffi  ng  Venture  

Fina  intiff’s  does  not  a  nnot  a  t  Sa  lly  or  knowingly”lly,  Pla  nd  ca  llege  tha  lesforce  “intentiona  

“benefitted”  from  sex  tra  ve  heldfficking.  Courts  interpreting  this  requirement  under  the  TVPA  ha  

tha  rticipa  fficking a  e, 335 F.  Supp.t the “benefit” must derive from “pa  tion in the sex tra  ct itself.”  Nobl  

3d,  at  524.  Here,  the  only  “benefit”  a  lesforce  is  the  purchallegedly  received  by  Sa  se  price  of  its  

software—abenefit tha  lesforce derives from everyone ofits customers, regat Sa  rdless oftheir identity  

or  specific  business  model.  This  “benefit”  is  derived  from  Sa  ry,  lalesforce’s  ordina  wful  business  of  

producing  a  re,  not  from  its  customers’  specific  subsequent  t  softwand  selling its  softwa  use  of tha  re.  

And  even  if tha  s deriving from  the  subsequent  use  of that  benefit  somehow  could  be  construed  a  t  

softwa  intiff’s  cla  ils  beca  llege  a  cts  suggesting  tha  lesforcere,  Pla  im  still  fa  use  she  does  not  a  ny  fa  t  Sa  

knew that it was  fficking committed a inst Fisher byunnasomehowbenefiting from sex-tra  ga  med third  

parties,  much less  that Sa  d the  intent to  benefit from  ny such  criminalesforce  ha  a  lity.  
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CONCLUSION  

For the foregoing rea  nt to Rule 91a  ve  sons, the Court should dismiss the SAP pursua  without lea  

to  amend.  

DATED:  November 4,  2019  Respectfully submitted,  

/s/  KathrineM.  Silver  
Kathrine  M.  Silver  
Texa Ba No.  24013510  s r  
ksilver@jw.com  

Willia J.  Stowe  m  
Texa Ba No.  24075124  s r  
wstowe@jw.com  

Cheva G.  Brown  zz  
Texa Ba No.  24059498  s r  
cgbrown@jw.com  

JACKSON  WALKER L.L.P.  
1401  McKinney,  Suite  1900  
Houston,  Texa 77010  s  
Telephone:  713.752.4200  
Facsimile:  713.752.4221  

Micha  iff  el L.  Ra  
Texa Ba No.  00784803  s r  
MRaiff@gibsondunn.com  

Russell H.  Falconer  
Texa Ba No.  24069695  s r  
RFalconer@gibsondunn.com  

GIBSON,  DUNN  & CRUTCHER LLP  
2100  McKinney Avenue,  Suite  1100  
Da s,  TX  75201-6912  lla  
Telephone:  214.698.3100  
Facsimile:  214.571.2900  
Kristin  A.  Linsley  
Pro  hac vice  a  tion  pending  pplica  
CA Sta  rte  Ba No.  154148  
KLinsley@gibsondunn.com  

GIBSON,  DUNN  &  CRUTCHER LLP  
555  Mission  Street  
San Francisco,  CA 94105-0921  
Telephone:  415.393.8395  
Facsimile:  415.374.8471  

Attorneys  for Defendant salesforce.com,  inc.  
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CERTIFICATE  OF  CONFERENCE  

On  November 4,  2019,  Defenda  intiff’s  counselnt’s  counsel Kristin  Linsley conferred  with Pla  

Annie McAdams  via  il rega  nt’s  requested relief,  nd Ms.  McAda  confirmed thae-ma  rdingDefenda  a  ms  t  

Plaintiffopposes  the  relief sought herein.  

/s/  Co lin  D.  Ray  
Collin  D.  Ray  

Attorney for Defendant salesforce.com,  inc.  
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CERTIFICATE  OF  SERVICE  

I hereby certify that on  y ofNovember,  2019,  the  foregoing document  s filedthe  4th da  wa  

and  served  on  ll counsel  ofrecord by electronic  se  a  nce  with the  Texasa  ca filing in  ccorda  Rules  of  

Civil Procedure.  

/s/  Co lin  D.  Ray  
Collin  D.  Ray  

Attorney for Defendant salesforce.com,  inc.  
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San 
FILED 
 

Fl'anclsco 
 

County 
 

Sul)erior 
 

Court 
 

OCT 
 

O 
 

3 
 

2019 



BY:CLER~Jr1'.~e✓.:_COURT  ~ 
"  Deputy  Clerk 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 

FOR  THE  COUNTY  OF  SAN  FRANCISCO 

DOES  #1  through  #90,  sex  trafficking 
survivors, 

Plaintiffs, 

vs. 

SALESFORCE.COM, 
 

INC., 

Defendant. 

CASE  NO.  CGC-19-574770 

ORDER  SUSTAINING  DEFENDANT'S 
DEMURRER  TO  THE  SECOND  AMENDED 
COMPLAINT  AND  DISMISSING  ACTION 
WITH  PREJUDICE 

ORDER  SUSTAINING  DEFENDANT'S  DEMURRER  TO  THE  SECOND  AMENDED  COMPLAINT  AND  DISMISSING  ACTION  WITH 
PREJUDICE- CASE  No.  CGC-19-574 770 
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On 
 

September 
 

23, 
 

2019, 
 

Defendant 
 

Salesforce.com, 
 

Inc.' s 
 

demurrer 
 

to 
 

plaintiffs' 
 

Second 

Amended 
 

Complaint 
 

came 
 

on 
 

regularly 
 

for 
 

hearing 
 

before 
 

the 
 

Court. 
 

Sharon 
 

Arkin 
 

appeared 
 

on 

behalf 
 

of 
 

plaintiffs; 
 

Kristin 
 

A. 
 

Linsley 
 

and 
 

Matthew 
 

S. 
 

Kahn 
 

appeared 
 

for 
 

defendant. 
 

Having 

considered  the  pleadings  and  arguments  of  counsel,  the  Court  rules  as  follows: 

At  the  threshold,  the  Court  must  decide  whether  to  rule  on  the  demurrer,  based  on  the 

following  facts.  On  Friday  afternoon,  September  20,  the  Court  issued  its  tentative  ruling  sustaining 

defendant's  demurrer  without leave to amend. 1  
    The  same  afternoon,  pursuant  to  the  Rules  of  Court 

and  the  Court's  local  rules,  plaintiffs'  counsel  notified  the  Court  and  defendant's  counsel  that  they 

intended  to  appear  on  Monday,  September  23,  to  contest  the  tentative  ruling.  However,  late  on  the 

evening  of  Sunday,  September  22,  plaintiffs  electronically  served  and  filed  a  request  for  dismissal  of 

the  entire  action  without  prejudice.  In  light  of  this  background,  plaintiffs  contend  that  the  demurrer  is 

moot;  defendant,  on  the  other  hand,  contends  that  plaintiffs'  purported  voluntary  dismissal  is 

ineffective. 
 

The 
 

Court 
 

permitted 
 

the 
 

parties 
 

to 
 

file 
 

supplemental 
 

briefs 
 

addressing 
 

this 
 

issue, 
 

and 
 

now 

agrees 
 

with 
 

defendants' 
 

position. 

In  general,  a  plaintiff may  voluntarily  dismiss  an  action  at  any  time  before  the  "actual 

commencement  of  trial."  (Code  Civ.  Proc.§  581(c).)  Although  the  right  to  dismiss  is  sometimes 

referred  to  loosely  as  "absolute,"  it  is  not:  "Code  of  Civil  Procedure  section  581  recognizes 

exceptions  to  the  right;  other  limitations  have  evolved  through  the  court's  construction  of  the  term 

'commencement  of  trial."'  (Cravens  v.  State  Board  of Equalization   (1997)  52  Cal.App.4th  253,  256.) 

The  meaning  of  the  term  "trial"  is  not  restricted  to  jury  or  court  trials  on  the  merits,  but  includes  other 

procedures,  such  as  an  order  sustaining  a  defendant's  general  demurrer  without  leave  to  amend,  that 

"effectively  dispose  of  the  case."  (Wells  v.  Marina  City  Properties,  Inc.  (1981)  29  Cal.3d  781,  785, 

citing  Goldtree  v.  Spreckels  (1902)  135  Cal.  666,  672-673.)  "The  'purpose'  in  cutting  off  the 

plaintiff's  absolute  right  to  dismissal  upon  commencement  of  trial  is  to  avoid  abuse  by  plaintiffs  who, 

1 Plaintiffs'  "objection"  to  the  Court's  tentative  ruling  on  the  ground  that  it  was  emailed  to  only  one 
of  plaintiffs'  multiple  attorneys  is  groundless.  The  tentative  ruling  sustaining  the  demurrer 
without  leave  to  amend  was  posted  on  the  Court's  website,  as  contemplated  by  Cal.  R.  Ct.  3.1308 
and  the  Court's  Local  Rules;  the  Court  emailed  the  full  tentative  to  counsel  as  a  courtesy.  And 
plaintiffs'  counsel  unquestionably  received  it,  as  shown  by  their  email  the  same  afternoon  stating 
their  intention  to  appear  to  contest  the  tentative. 

2 

ORDER  SUSTAINING  DEFENDANT'S  DEMURRER  TO  TI-IE  SECOND  AMENDED  COMPLAINT  AND  DISMISSING  ACTION  WITH 

PREJUDICE-CASE  NO.  CGC-19-574770 
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when  led  to  suppose  a  decision  would  be  adverse,  would  prevent  such  decision  by  dismissing  without 

prejudice  and  refiling,  thus  subjecting  the  defendant  and  the  courts  to  wasteful  proceedings  and 

continuous 
 

litigation."' 
 

(Mesa 
 

Shopping 
 

Center-East, 
 

LLC 
 

v. 
 

Hill 
 

(2014) 
 

232 
 

Cal.App.4th 
 

890,904, 

quoting 
 

Kyle 
 

v. 
 

Carmon 
 

(1999) 
 

71 
 

Cal.App.4th 
 

901, 
 

909.) 

The 
 

issue 
 

presented 
 

here 
 

is 
 

whether 
 

a 
 

plaintiff's 
 

right 
 

to 
 

dismiss 
 

without 
 

prejudice 
 

is 
 

cut 
 off 

before  the  court  actually  rules  on  a  demurrer  or  motion  for  summary judgment,  but  after  it  issues  a 


tentative  ruling  granting  such  a  dispositive  motion.  While  our  Supreme  Court  has  not  decided  the 

issue,  and  the  Courts  of  Appeal  have  reached  varying  conclusions  on  the  issue,  the  weight  of  recent 

authority  holds  that  after  an  adverse  tentative  ruling  on  a  dispositive  motion  has  been  announced,  the 

plaintiff  may  not  thereafter  voluntarily  dismiss  the  action  without  prejudice  to  avoid  the  anticipated 

ruling.  (E.g.,  Franklin  Capital  Corp.  (2007)  148  Cal.App.4th  187,  200-203  [summarizing  rule  as 

follows: 
 

voluntary 
 

dismissal 
 

is 
 

ineffective 
 

if 
 

taken 
 

"in 
 

the 
 

light 
 

of 
 

a 
 

public 
 

and 
 

formal 
 

indication 
 

by 

the 
 

trial 
 

court 
 

of 
 

the 
 

legal 
 

merits 
 

of 
 

the 
 

case"] 
 

[collecting 
 

authority]; 
 

Mid-Century 
 

Ins. 
 

Co. 
 

v. 
 

Superior 

Court             (2006) 138 Cal.App.4th 769, 776 ["a tentative ruling sustaining a demurrer without  leave  to 

amend  bars  a  voluntary  dismissal"];  Groth  Bros.  Oldsmobile,  Inc.  v.  Gallagher  (2002)  97 

Cal.App.4th  60,  70.)  The rule has been articulated   rationale  for  this      as follows: 

Not  only  does  allowing  a  plaintiff to  file  a  voluntary  dismissal  without  prejudice  in  the  face  of 
a  tentative  ruling  that  the  court  will  sustain  the  demurrer  without  leave  to  amend  waste  the 
time  and  resources  of  the  court  and  other  parties  and  promote  annoying  and  continuous 
litigation,  but  we  are  persuaded  that  allowing  such  dismissal  in  the  circumstances  of  this  case 
undermines  ...  the  tentative  ruling  system. 

(  Groth  Bros.  Oldsmobile,  Inc.,  97  Cal.App.4th  at  70;  see  also  Cowan  v.  Krayzman  (2011)  196 

Cal.App.4th  907,919  [such  "'conduct  smacks  of  gamesmanship,  undercuts  the  tentative  ruling 

system,  and  wastes  the  resources  of  the  court  and  opposing  parties"];  California  Practice  Guide: 


Civil Procedure Before Trial 111  :25.3,  at  11-14  (The  Rutter        Group 2018) [observing  that  rule 

precluding  dismissal  following  adverse  tentative  ruling  "seems  correct  from  a  policy  standpoint"].) 

This  Court  agrees.  Accordingly,  plaintiffs'  request  for  dismissal  is  denied,  and  the  Court  will 

proceed  to  decide  the  demurrer. 

3 

ORDER  SUSTAINING  DEFENDANT'S  DEMURRER  TO  THE  SECOND  AMENDED  COMPLAINT  AND  DISMISSING  ACTION  WITH 

PREJUDICE-CASE  NO.  CGC-19-574770 


 Document ID: 0.7.2270.6687-000004 



 

 

 

 

 


 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


 

 

 

 

 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendant  Salesforce.com,  Inc.' s  demurrer  to  plaintiffs'  Second  Amended  Complaint  is 


sustained  without  leave  to  amend.  Section  230  of  the  federal  Communications  Decency  Act 

("CDA''),  47  U.S.C.  §  230,  bars  the  instant  claims. 


"There 
 

are 
 

three 
 

essential 
 

elements 
 

that 
 

a 
 

defendant 
 

must 
 

establish 
 

in 
 

order 
 

to 
 

claim 
 

section 



230 
 

immunity. 
 

They 
 

are 
 

'(1) 
 

the 
 

defendant 
 

[is] 
 

a 
 

provider 
 

or 
 

user 
 

of 
 

an 
 

interactive 
 

computer 
 

service; 

(2)  the  cause  of  action  treat[  s]  the  defendant  as  a  publisher  or  speaker  of  information;  and  (3)  the 

information  at  issue  [is]  provided  by  another  information  content  provider.'"  (Delfino  v.  Agilent 

Techs.,  Inc.  (2006)  145  Cal.App.4th  790,  804-805.) 


The  CDA  provides  that  the  provider  of  an  "interactive  computer  service"  is  immune  from 


liability  for  third-party  information  (like  the  advertisements  on  Backpage)  unless  the  provider  "is 

responsible,  in  whole  or  in  part,  for  the  creation  or  development  of  [the]  information."  ( 47  U.S.C. 


§§  230(c)(l)  and  (f)(3).)  The  term  "interactive  computer  service"  is  broadly  defined  and  applies  to 


software  providers  such  as  defendant.  (47  U.S.C.  230(f)(2),(4)  [defining  "interactive  computer 

service" 
 

to 
 

include 
 

"any 
 

information 
 

service, 
 

system, 
 

or 
 

access 
 

software 
 

provider 
 

that 
 

provides 
 

or 

enables  computer  access  by  multiple  users  to  a  computer  server"  and  "access  software  provider"  as  "a 

provider  of  software  (including  client  or  server  software),  or  enabling  tools"  that  "(A)  filter,  screen, 


allow,  or  disallow  content;  (B)  pick,  choose,  analyze,  or  digest  content;  or  (C)  transmit,  receive, 


display,  forward,  cache,  search,  subset,  organize,  reorganize,  or  translate  content."];  see  Zan go,  Inc. 


v.  Kaspersky  Lab,  Inc.  (9th  Cir.  2009)  568  F.3d  1169,  1173-1176  [holding  that  antivirus  software 


company  is  a  provider  of  an  "interactive  computer  service"  entitled  to  immunity  under  section  230]; 

Delfino  v.  Agilent  Techs.,  Inc.  (2006)  145  Cal.App.4th  790,  805  ["Courts  have  broadly  interpreted  the 

term  'interactive  computer  service'  under  the  CDA."];  see  also,  e.g.,  Gonzalez  v.  Google,  Inc.  (N.D. 


Cal.  2017)  282  F .Supp.3d  1150,  1164-166  [holding  that  plaintiffs  sought  to  treat  Google  as  a 


publisher  of  ISIS' s  content  where  they  alleged  that  it  knowingly  provided  ISIS  followers  with 

material  support  including  "expert  assistance,  comml!flications  equipment,  and  personnel"].)  Here, 


although  plaintiffs  strenuously  argue  that  defendant  Salesforce  is  outside  these  broad  statutory 

definitions,  their  argument  is  belied  by  their  own  allegations  in  the  second  amended  complaint,  which 

expressly  allege  that  defendant's  customer  relationship  management  (CRM)  software  provides 
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"operational  support"  to  Backpage  by  supplying  "tools"  that  enabled  it,  among  other  things,  to  create 


platforms  for  Backpage  to  contact  and  procure  customers,  manage  customer  histories,  provide  and 


manage  Backpage's  customer  database,  and  provide  and  manage  a  secure  cloud  storage  database  for 


Backpage 
 

to 
 

store 
 

and 
 

secure 
 

the 
 

details 
 

of 
 

its 
 

business. 
 

(Second 
 

Amended 
 

Complaint, 
 

11147, 
 

150, 



152.) 
 

Further, 
 

as 
 

they 
 

concede, 
 

defendant 
 

is 
 

not 
 

responsible, 
 

in 
 

whole 
 

or 
 

in part, 
 

for 
 

the 

advertisements  placed  by  third  parties  on  Backpage.com.  Defendant  therefore  meets  prong  one  of  the 

above  test. 


Plaintiffs'  claims  also  treat  defendant  as  the  publisher  of  the  information.  Plaintiffs  allege  that 

Backpage's  third-party  classified  advertisements  caused  them  to  be  exploited.  (Second  Amended 

Complaint, 11131,               138.) Defendant can only be liable if it is linked to these advertisements  and 


therefore,  plaintiff is  treating  defendant  as  a  publisher,  since  its  "platform  and  CRM''  enabled 

Backpage  to  publish  and  disseminate  content.  "Section  230(c)(l)  is  implicated  not  only  by  claims 


that  explicitly  point  to  third  party  content  but  also  by  claims  which,  though  artfully  pleaded  to  avoid 

direct  reference,  implicitly  require  recourse  to  that  content  to  establish  liability  or  implicate  a 


defendant's  role,  broadly  defined,  in  publishing  or  excluding  third  party  [ c ]ommunications."   (  Cohen 

v.  Facebook,  Inc.  (E.D.N.Y.  2017)  252  F.Supp.3d  140,  156.)  Plaintiffs'  argument  that  the  CDA 

applies  only  to  "defamation-type"  claims  is  erroneous  as  a  matter  of  law.  (See  Doe  II  v.  MySpace 

Inc.  (2009)  175  Cal.App.4th  561,568  ["The  express  language  of  the  statute  indicates  Congress  did 

not  intend  to  limit  its  grant  of  immunity  to  defamation  claims.  Instead,  the  legislative  history 

demonstrates  Congress  intended  to  extend  immunity  to  all  civil  claims ... "].)  Defendant  meets  prong 

two.2 


Backpage's  advertisements  caused  the  harm.  (Second  Amended  Complaint,  11131,  138.) 


There  is  no  allegation  that  defendant  created  the  specific  content  at  issue  (i.e.  Backpage's 

2  Significantly,  Backpage  itself has  been  held  to  be  protected  by  section  230.  (See,  e.g.,  Jane  Doe 
No. 1 v. Backpage.Com, LLC      12,  19-21  [affirming  dismissal       (1st Cir. 2016) 817 F.3d of  claims 
against  Backpage  for  engaging  in  sex  trafficking  of  minors,  finding  that  claims  treat  Backpage  as 

the  publisher  or  speaker  of  the  content  of  the  challenged  advertisements].)  lfBackpage  itself is 

immune  under  section  230,  it  is  difficult  to  fathom  why  a  third-party  software  provider  such  as 

defendant  Salesforce,  whose  connection  to  the  offending  advertisements  is  far  more  attenuated, 

would  not  be  entitled  to  the  same  protection. 
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advertisements),  and  indeed  plaintiffs  concede  it  did  not.  Plaintiffs'  claim  is  that  Backpage  misused 

defendant's  CRM  tools.  (Second  Amended  Complaint,  1150  [listing  defendant's  services];  1152 


["Backpage  implemented  Salesforce's  tools  and  platforms"].)  Defendant  meets  prong  three. 


The 
 

court 
 

rejects 
 

plaintiffs' 
 

argument 
 

that 
 

recent 
 

amendments 
 

to 
 

the 
 

CDA 
 

allow 
 

their 
 

state 



law 
 

claims 
 to  proceed.  These  amendments,  the  Allow  States  and  Victims  to  Fight  Online  Sex 


Trafficking  Act  of  2017  or  "FOSTA,"  Pub.  L.  No.  115-164,  132  Stat.  1253  (2018),  were  signed  into 

law         on  April  11,  2018.  (Woodhull Freedom Foundation v. United States (D.D.C. 2018)  334 


F.Supp.3d  185,  190  [upholding  constitutionality  ofFOSTA].)  FOSTA  exempted  only  three 


categories  of  sex  trafficking claims: (1)           
  private federal civil claims brought in federal court under 18 

U.S.C.  §  1595;  (2)  state  criminal  prosecutions;  and  (3)  state  attorney  general  civil  actions.  (47  U.S.C. 


§  230(e)(5);  18  U.S.C.  §  1595(d);  see  Woodhull  Freedom  Foundation,  334  F.Supp.3d  at  191-192.) 


Nothing  in  the  text  of  the  statutes  exempted  private  civil  state  law  claims  from  immunity.  The  Court 

is  not  persuaded  by  plaintiffs'  argument  that  the  general  language  in  the  preamble  to  the  amendments 


overrides 
 

the 
 

plain 
 

language 
 

of 
 

the amendments themselves. (See Kingdomware 
  
    

Technologies, Inc. 

v.  United  States  (2016)  136  S.  Ct.  1969,  1978  [prefatory  clause  to  legislation  "announces  an  objective 

that  Congress  hoped  that  the  Department  would  achieve  ...  ,  but  it  does  not  change  the  plain 

meaning  of  the  operative  clause"];  Gonzalez  v.  Google,  Inc.,  282  F.Supp.3d  at  1160-1161  ["It  is  well 

settled  that  prefatory  clauses  or  statements  of  purpose  do  not  change  the  plain  meaning  of  an 

operative  clause"].) 

Finally,  the  Court  declines  plaintiffs'  request  for  leave  to  amend.  Plaintiffs  had  an 

opportunity  to  amend  their  complaint  after  defendant  filed  a  prior  demurrer  on  the  same  grounds, 


although  the  Court  did  not  rule  on  that  demurrer  because  plaintiffs  submitted  their  second  amended 

complaint  for  filing  before  it  could  be  heard.  Further,  amendment  of  the  complaint  would  be  futile 


because  plaintiffs'  claims  "fall  squarely  within  the  CDA's  immunity  provision,  as  a  matter  oflaw, 

and  cannot  be  cured  by  amendment."  (Igbonwa  v.  Facebook,  Inc.  (N.D.  Cal.  2018)  2018  WL 


4907632,  at  *7;  see  also,  e.g.,  Sikhs  for  Justice  v.  Facebook,  Inc.  (N.D.  Cal.  2015)  144  F.Supp.3d 

1088,  1095-1096  [dismissing  claims  against  Facebook  without  leave  to  amend  on  the  basis  that  they 

were  barred  under  section  230(c)  as  a  matter  oflaw].) 
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Accordingly,  defendant's  demurrer  to  the  second  amended  complaint  is  sustained  without 


leave  to  amend,  and  the  action  is  dismissed  with  prejudice. 


IT 
 

IS 
 

SO 
 

ORDERED. 
 

Dated:  October&_.  2019 

HON. ETHAN P. SCHULMAN 
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