
  
          

  
     

    

                    
              

 
                  

                   
                    

                
 

         
 

From: Gauhar, Tashina (ODAG) 
Subject: FW: FISC - Misc 13-08 - For Service on all parties 
To: Crowell, James (ODAG) 
Sent: January 25, 2017 6:58 PM (UTC-05:00) 
Attached: Misc 13-08 Opinion and Order.pdf 

FYI only – Good news on a public case before the Foreign Intelligence Surveillance Court (“FISC”). Public cases in the 
FISC are few and far between and this one has been pending since 2014. 

Summary: The FISC issued an unclassified opinion holding that there is no First Amendment right of access to FISC 
opinions. The court ruled that those seeking FISC opinions must ask the Executive Branch under FOIA and pursue any 
judicial review through that mechanism. This case was filed after the unauthorized disclosures of 2013. We expect the 
FISC to post this opinion on its website. OPA and OLA are aware. 

Happy to discuss or provide additional information as needed. 

Thanks,
Tash 
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SSURVEILLANCE URVEILLANCE   AACT. CT.  


O

OPINION 
PINION  

Pending  d before           Pen ing  befo the   
re  the  CCourt ourt  iis s  tthe he  MMOTION OTION  OOF FTTHE HEAAMERICAN MERICANCCIVIL IVILLLIBERTIES IBERTIES  UUNION, NION,  TTHE HE  

AMERICAN  CIVIL  LIBERTIES  UNION  OF  THE        
AMERICANCIVILLIBERTIES  UNION  OFTHENNATION'S ATION'S  CCAPITAL, APITAL,  AAND NDTTHE HEMMEDIA EDIAFFREEDOM REEDOM  AAND ND  

INFORMATION 1  

         INFORMATIONAACCESS CCESS  CCLINIC LINICFFOR ORTTHE HERRELEASE ELEASE  OOF FCCOURT OURTRRECORDS, ECORDS,  I wwhich, hich,   aas s   iis s   eevident vident   ffrom rom  


tthe he   mmotion's otion's   ttitle, itle,   wwas as   ffiled iled   jjointly ointly   bby y   tthe he   AAmerican merican   CCivil ivil   LLiberties iberties   UUnion nion   (("ACLU"), "ACLU"),   tthe he  


AAmerican merican   CCivil ivil   LLiberties iberties   UUnion nion   o  of f   tthe he   NNation's ation's   CCapital apital   (("ACLU-NC"), "ACLU-NC"),   aand nd   tthe he   MMedia edia   FFreedom reedom  


aand nd   IInformation nformation   AAccess ccess   CClinic linic   (("MFIAC") "MFIAC")   (( ccollectively ollectively   ""the the   MMovants"). ovants"). TThe he   MMovants ovants   aask sk   tthe he  


CCourt ot.Irt   tto o   ""unseal unseal   iits ts   oopinions pinions   aaddressing ddressing   tthe he   llegal egal   bbasis asis   ffor or   tthe he   ''bulk bulk   ccollection' ollection'   o  of f   ddata" ata"   oon n   tthe he  


asserted ground that ""these these   oopinions pinions   aare re   ssubject ubject   tto o   tthe he   ppublic's ublic's   FFirst irst   AAmendment mendment   right   o  f   access,  
asserted   ground   that   right of access, 

aand nd   nno o   pproper roper   bbasis asis   eexists xists   tto o   kkeep eep   tthe he   llegal egal   ddiscussion iscussion   iin n   tthese hese   oopinions pinions   ssecret." ecret."   MMot. ot. ffor or  


RRelease elease   oof f   CCt. t. RRecords ecords   11. . AAs s   wwill ill   bbe e   eexplained, xplained,   hhowever, owever,   tthe he   ffour our   oopinions pinions   tthe he   MMovants ovants   sseek eek  


wwere ere   nnever ever   uunder nder   sseal eal   aand nd   wwere ere   ddeclassified eclassified   bby y   tthe he   EExecutive xecutive   BBranch ranch   aand nd   mmade ade   ppublic ublic   wwith ith  


rredactions edactions   iin n   22014. 014. CConsequently, onsequently,   aalthough lthough   ccharacterized haracterized   aas s   a  a  rrequest equest   ffor or   tthe he   rrelease elease   o  of f   ccertain ertain  


HHereinafter, ereinafter,   tthis his   mmotion otion   wwill ill   bbe e   rreferred eferred   tto o   aas s   tthe he   ""Motion Motion   ffor or   tthe he   RRelease elease   o  of f   CCourt ourt  


RRecords" ecords"   aand nd   ccited ited   aas s   ""Mot. Mot. ffor or   RRelease elease   oof f   CCt. t. RRecords." ecords."   DDocuments ocuments   ssubmitted ubmitted   bby y   tthe he   pparties arties  


aare re   aavailable vailable   oon n   tthe he   CCourt's ourt's   ppublic ublic   wwebsite ebsite   aat t   hhttp://www.fisc.uscourts.gov/public-filings. ttp://www.fisc.uscourts.gov/public-filings.


D
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o  of f   tthis his   CCourt's ourt's   jjudicial udicia  l   oopinions, pinions,   wwhat ha  t   tthe he   MMovants ovants   aactually ctua lly   sseek e  e  k   iis s   aaccess ccess   tto o   tthe he   rredacted e  da  cte  d  

mmaterial ateria l   tthat ha  t   rremains e  ma  ins   cclassified la  ssifie  d   ppursuant ursua  nt   tto o   tthe he   EExecutive xe  cutive   BBranch's ra  nch's   iindependent nde  pende  nt   cclassification la ssifica tion  

a

authority. 
uthority.  

AAs s   e  explained xpla ine  d   iin n   PParts a  rts   I  I  a  and nd   III I   o  of f   tthe he   ffollowing ollowing   DDiscussion, iscussion,   tthis his   CCourt ourt   hhas as   jjurisdiction urisdiction   oover ve  r  

tthe he   MMotion otion   ffor or   RRelease e  le  a  se   o  of f   CCourt ourt   RRecords e  cords   oonly nly   iif f   iit t   ppresents re  se  nts   a  a  ccase ase   oor r   ccontroversy ontrove  rsy   uunder nde  r   AArticle rticle  

IIII II   o  of f   tthe he   CConstitution, onstitution,   wwhich hich   iin n   ttum um   rrequires equires   aamong mong   oother the  r   tthings hings   tthat ha  t   tthe he   MMovants ovants   aassert sse  rt   aan n  

iinjury njury   tto o   a  a  llegally egally   pprotected rote  cte  d   iinterest. nterest. TThe he   MMovants ovants   cclaim la im   tthat ha  t   wwithholding ithholding   tthe he   oopinions pinions   iin n  

q

question 
uestion   c

contravenes 
ontrave  nes   a  

a 
 q

qualified 
ua  lifie  d   r

right 
ight   o  of f   aaccess ccess   tto o   tthose hose   oopinions pinions   uunder nde  r   tthe he   FFirst irst   AAmendment. mendment. IIf, f,  


ccontrary ontrary   tto o   tthe he   MMovants' ova  nts '   iinterpretation nte  rpre ta tion   o  of f   tthe he   llaw, aw,   tthe he   FFirst irst   AAmendment me  ndme  nt   ddoes oes   nnot ot   aafford fford   a  a 


qqualified ualified   rright ight   o  of f   a  access ccess   tto o   tthose hose   oopinions, pinions,   tthey hey   hhave a  ve   ffailed ailed   tto o   cclaim la im   a  an n   iinjury njury   tto o   a  a  llegally egally  

pprotected rotected   iinterest. nterest. FFor or   rreasons e  a  sons   eexplained xpla  ine  d   iin n   PPart art   IIII II   o  of f   tthe he   DDiscussion, iscussion,   tthe he   FFirst irst   AAmendment me  ndme  nt   ddoes oes  

nnot ot   aapply pply   ppursuant ursua  nt   tto o   ccontrolling ontrolling   SSupreme upreme   CCourt ourt   pprecedent re  ce  de  nt   sso o   tthere here   iis s   nno o   qqualified ualified   rright ight   o  of f   aaccess ccess  

tto o   tthose hose   oopinions. pinions. AAccordingly, ccordingly,   tthe he   CCourt ourt   hholds olds   tthat ha  t   tthe he   MMovants ovants   llack a  ck   sstanding tanding   uunder nde  r   AArticle rticle   IIII II  

aand nd   tthe he   CCourt ourt   ttherefore he  re  fore   mmust ust   ddismiss ismiss   tthe he   MMotion otion   ffor or   RRelease e  le  a  se   o  of f   CCourt ourt   RRecords ecords   ffor or   llack ack   o  of f  

jjurisdiction. urisdiction.  

BBy y   nno o   m  means e  a  ns   ddoes oe  s   tthis his   rresult e  sult   mmean e  a  n   tthat hat   tthe he   oopinions pinions   a  at t   iissue, ssue,   oor r   oothers thers   llike ike   tthem, hem,   wwill ill  

nnever e  ve  r   ssee ee   tthe he   llight ight   o  of f   dday. ay. FFirst, irst,   tthe he   oopinions pinions   a  at t   iissue ssue   hhave a  ve   a  already lrea  dy   bbeen e  e  n   ppublicly ublicly   rreleased, eleased,  

ssubject ubject   tto o   EExecutive xe  cutive   BBranch ra  nch   ddeclassification eclassifica tion   rreview e  view   a  and nd   rredactions e  dactions   tthat ha  t   wwithhold ithhold   pportions ortions   o  of f  

tthose hose   oopinions pinions   ffound ound   tto o   ccontain onta  in   iinformation nformation   tthat ha  t   rremains emains   cclassified. lassified. MMembers embers   o  of f   tthe he   ppublic ublic  

sseeking eeking   rrelease e le  ase   o  of f   oother the  r   oopinions pinions   (( or or   ffurther urther   rrelease e  le  ase   o  of f   rredacted e  da  cte  d   ttext e  xt   iin n   tthe he   oopinions pinions   a  at t   iissue ssue   iin n  

tthis his   mmatter) atter)   mmay a  y   ssubmit ubmit   rrequests eque  sts   uunder nde  r   tthe he   FFreedom reedom   ooflnformation flnform  a  tion   AAct ct   (("FOIA"), "FOIA"),   5  5  UU.S.C. .S.C.  

§ §  5552, 52,   aand nd   sseek e  e  k   rreview e  vie  w   o  of f   tthe he   EExecutive xe  cutive   BBranch's ra  nch's   rresponses esponses   tto o   tthose hose   rrequests equests   iin n   a  a  ffederal ederal   ddistrict istrict  

court. Finally, as noted iinfra nfra  PPart a rt  VV, ,  CCongress ongress  hhas as  ccharged ha rge d  EExecutive xecutive  BBranch ranch  o officials-not ff ic ia ls -n o t  tcourt. Finally,   as   note  d   this his 

-2  -
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CCourt-with o u rt-w ith  releasing re leasing  certain ce rta in  significant significant  CCourt ourt  oopinions pinions  to to  the the  public, public,  subject subject  to to  ddeclassification eclassifica tion 

rreview. eview. Those Those  statutory sta tutory  mechanisms me cha nisms  ffor or  ppublic ublic  rrelease elease  are are  unaffected unaffecte d  by by  the the  determination de te rmina tion  tthat ha t 

t

the 
he  C

Court 
ourt  

lacks 
lacks  

jurisdiction 
jurisdiction  

over 
ove r  

the 
the  i

instant 
nstant  m

motion. 
otion.  

BACKGROUND 
BACKGROUND  A

AND 
ND  P

PROCEDURAL 
ROCEDURAL  

POSTURE 
POSTURE 


The The  Movants Movants  filed filed  the the  pending pe nding  mmotion otion  iin n  tthe he  wwake a ke  of o f  unauthorized una uthorized  but but  wwidely-publicized ide ly-publicized 

ddisclosures isclosures  about a bout  National Na tiona l  Security Se curity  AAgency ge ncy  (("NSA") "NSA")  pprograms rogra ms  involving involving  the the  bulk bulk  ccollection olle ction  o of f 

ddata ata  uunder nder  the the  Foreign Fore ign  Intelligence Inte llige nce  SSurveillance urveillance  AAct ct  o of f  1978, 1978,  codified codified  as as  amended a me nde d  a at t  550 0  UU.S.C. .S.C.  

§§§ §  11801-1885c 80  l- l885c  (West (We st  2015) 2015)  {("FISA"). "FISA"). TThe he  mmotion otion  uurges rges  the the  Court Court  to to  unseal unseal  its its  judicial judicia l  oopinions pinions 

aaddressing ddressing  the the  legality le gality  of o f  bulk bulk  data data  ccollection ollection  oon n  tthe he  gground round  that tha t  the the  First First  Amendment Ame ndme nt  tto o  tthe he 

UUnited nited  States States  Constitution Constitution  guarantees gua ra nte es  tthat ha t  tthe he  ppublic ublic  sshall hall  have ha ve  a a  qualified qualified  right right  of o f  aaccess ccess  tto o 


jjudicial udicia l  opinions. opinions. Mot. Mot. for for  Release Rele a se  o of f  CCt. t. RRecords ecords  11, ,  22, ,  12-21. 12-21. The The  Movants Movants  contend conte nd  tthat ha t  tthis his 

rright ight  o of f  access access  applies a pplies  even e ve n  when whe n  nnational a tional  ssecurity ecurity  iinterests nterests  are are  at a t  stake. stake. Id. Id.  at a t  117. 7. AAccording ccording  tto o 


tthe he  MMovants, ovants,  the the  right right  of o f  access access  ccan a n  bbe e  oovercome vercome  oonly nly  iif f  the the  United Unite d  States States  of o f  America Ame rica  ((the the 

""Government") Government")  satisfies sa tisfie s  a a  "strict" "strict"  ttest e st  rrequiring equiring  eevidence vide nce  of o f  a a  substantial substantia l  probability proba bility  o of f  hharm a rm  tto o  a a 


ccompelling ompelling  interest interest  and a nd  no no  alternative a lte rna tive  mmeans e ans  tto o  pprotect rote ct  that tha t  interest. interest. Id. Id.  at a t  3, 3,  21-24, 21-24,  225, 5,  228. 8.  

EEven ven  iif f  the the  Government Gove rnme nt  demonstrates demonstra tes  a a  ssubstantial ubstantia l  pprobability robability  of o f  harm ha rm  to to  a a  compelling compelling  iinterest, nterest, 

tthe he  MMovants ovants  maintain ma inta in  that tha t  "[a]ny "[a ]ny  limits limits  oon n  tthe he  ppublic's ublic's  right right  of o f  access a cce ss  must must  ... . . .  be be  nnarrowly a rrowly 

ttailored ailored  and and  demonstrably de monstrably  effective e ffe ctive  iin n  aavoiding voiding  tthat hat  hharm." a rm."  Id. Id.  at a t  3. 3. The The  Movants Mova nts  ttherefore herefore 

iinsist nsist  tthat hat  the the  First First  Amendment Ame ndm e nt  oobligates bliga tes  tthe he  CCourt ourt  tto o  rreview e view  independently independently  any a ny  portions portions  o of f  tthe he 

CCourt's ourt's  judicial judicia l  opinions opinions  that tha t  are a re  bbeing e ing  wwithheld ithheld  ffrom rom  ppublic ublic  disclosure disclosure  via via  redaction re da ction  aand nd  aassess ssess 

wwhether hethe r  the the  redaction re daction  is is  sufficiently sufficie ntly  nnarrowly a rrowly  ttailored ailored  tto o  protect prote ct  only only  a a  compelling compelling  iinterest ntere st  aand nd 

nnothing othing  more. more. Id. Id.  at a t  23. 23.  

- 3 -
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TTo o   cconduct onduct   tthis his   iindependent nde  pe  nde  nt   rreview, eview,   tthe he   MMovants ovants   ssuggest uggest   tthat ha  t   tthe he   CCourt ourt   sshould hould   ffirst irst  

iinvoke nvoke   RRule ule   662 2   o  of f   tthe he   UUnited nite  d   SStates ta te  s   FForeign ore  ign   IIntelligence ntelligence   SSurveillance urveilla  nce   CCourt ourt   (("FISC") "FISC")   RRules ules   o  of f  

P

Procedure 
rocedure   a

and 
nd   o

order 
rde  r   t

the 
he   G

Government 
ove  rnme  nt   t

to 
o   p

perform 
e  rform   a  

a 
 c

classification 
lassifica tion   r

review 
e  vie  w   o  

of 
f   a

all 
ll   j

judicial 
udicia  l   o

opinions 
pinions  

addressing 2 

2 
 

addressing   t

the 
he   l

legality 
e  gality   o  

of 
f   b

bulk 
ulk   d

data 
a  ta   c

collection. 
ollection.   I

Id. 
d.   a

at 
t  2

24. 
4. I

If 
f  t

the 
he   o

ordered 
rde  re  d   c

classification 
la  ssifica tion   r

review 
eview  

rresults esults   iin n   tthe he   GGovernment ove  rnme  nt   wwithholding ithholding   aany ny   ccontents ontents   o  of f   tthe he   CCourt's ourt's   oopinions pinions   bby y   rredaction, eda  ction,   tthe he  

MMovants ovants   aassert ssert   tthat ha t   tthe he   CCourt ourt   sshould hould   sschedule chedule   tthe he   ffiling iling   o  of f   llegal egal   bbriefs rie  fs   tto o   aallow llow   tthe he   GGovernment overnment  

tto o   sset e  t   fforth orth   tthe he   rrationale a  tiona  le   ffor or   ""its its   ssealing e  a  ling   rrequest" e  que  st"   aand nd   tto o   a  accommodate ccommoda  te   tthe he   MMovants' ova  nts'   ppresentation resenta  tion  

o  of f   ccountervailing ountervailing   a  arguments rgume  nts   rregarding e  ga  rding   ""any a  ny   ssealing ea ling   tthey hey   bbelieve e lie  ve   tto o   bbe e   uunjustified," njustifie  d,"   iid., d.,   a after fte r 

wwhich hich  tthe he  CCourt ourt  sshould hould  ""test te st  a any ny  ssealing e a ling  pproposed roposed  bby y  tthe he  ggovernment ove rnme nt  aagainst gainst  tthe he  sstandard tanda rd 

rrequired equired  bby y  tthe he  FFirst irst  AAmendment," me ndme nt,"  iid. d.  a at t  227. 7. SSee ee  aalso lso  MMovants' ova  nts'   RReply eply   iin n   SSupp. upp. o  of f   TTheir he  ir   MMot. ot. ffor or  


RRelease elease   o  of f   CCt. t. RRecords ecords   22, ,   44. . TThe he   MMovants ova  nts   ffurther urther   rrequest e  quest   tthat ha  t   tthe he   CCourt ourt   e  exercise xe  rcise   iits ts   ddiscretion iscre tion   tto o  


oorder rde  r   a  a  cclassification lassifica tion   rreview e  vie  w   ppursuant ursua  nt   tto o   FFISC ISC   RRule ule   662 2   e  even ve  n   iif f   tthe he   CCourt ourt   uultimately ltima  te  ly   cconcludes oncludes  

tthat ha  t   a  a  FFirst irst   AAmendment me  ndme  nt   rright ight   o  of f   aaccess ccess   ddoes oes   nnot ot   aapply pply   iin n   tthis his   mmatter. atter. IId. d.  a  at t   227. 7.  

TThe he   GGovernment ove  rnme  nt   oopposes ppose  s   tthe he   MMovants' ova  nts'   mmotion otion   pprincipally rincipally   bbecause eca  use   tthe he   ffour our   oopinions pinions   tthat hat  

aaddress ddress   tthe he   llegal egal   bbases a  se  s   ffor or   bbulk ulk   ccollection olle  ction   wwere e re   mmade ade   ppublic ublic   iin n   22014 014   aafter fte r   cclassification la  ssifica tion   rreviews e  views  

cconducted onducted   bby y   tthe he   EExecutive xe  cutive   BBranch. ra  nch. GGov't's ov't's   OOpp'n pp'n   BBr. r. 11-2. -2. TTwo wo   oopinions pinions   wwere e  re   ppublished ublishe  d   bby y  

tthe he   CCourt: ourt:  


·  •  MMemorandum, e  mora  ndum,   IIn n   rre e   AApplication pplication   oof f tthe  he   FFederal ederal   BBureau ureau   oof f IInvestigation  nvestigation ffor or   aan n  


OOrder rder RRequiring equiring tthe he   PProduction roduction   oo/Tangible /Tangible   TThings hings   FFrom rom   [[Redacted], Redacted],   DDocket ocke  t  

NNo. o.   BBR R   113-158 3-158   ((Oct. Oct.   111, 1,   22013) 013)   ((McLaughlin, McLa  ughlin,   JJ.), .),  aavailable vailable   aat t  

hhttp://www.fisc.uscourts.gov/sites/default/files/BR%20l3-ttp://www.fisc.uscourts.gov/site s/de fa ult/files/BR%2013-

1158%20Memorandum-l 58%20Me mora ndum-l..pdf; pdf;  aand nd 

2 2  
RRule ule   662 2   pprovides rovide  s   iin n   rrelevant e  le  va  nt   ppart a  rt   tthat, hat,   aafter fte r   cconsultation onsulta tion   wwith ith   oother ther   jjudges udge  s   o  of f   tthe he   ccourt, ourt,  

tthe he   PPresiding residing   JJudge udge   o  of f   tthe he   FFISC ISC   m  may a  y   ddirect ire  ct   tthat hat   aan n   oopinion pinion   bbe e   ppublished ublishe  d   aand nd   mmay a  y   oorder rde  r   tthe he  

EExecutive xecutive   BBranch ra  nch   tto o   rreview e  vie  w   ssuch uch   oopinion pinion   a  and nd   ""redact re  da  ct   iit t   aas s   nnecessary ece  ssa  ry   tto o   eensure nsure   tthat ha  t   pproperly rope  rly  

cclassified lassified   iinformation nformation   iis s   a  appropriately ppropria  te  ly   pprotected rote  cte  d   ppursuant ursuant   tto o   EExecutive xe  cutive   OOrder rder   113526 3526   (( oor r   iits ts  


ssuccessor).'' uccessor).''   FFISC ISC   RRule ule   662(a). 2(a).  
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• ·  Amended Ame nde d  Memorandum Me m ora ndum  OOpinion, pinion,  In In   re re   Application Application   oof f  tthe he   FFederal ederal   BBureau ureau   of o f  

Investigation Investigation for for   an an   OOrder rder RRequiring equiring the the   Production Production   oof f TTangible  angible   TThings hings   From From  

[Redacted], 
[Redacted],   

Docket 
Docke t  N

No. 
o. B 

BR 
R  1

13-109 
3-109  

(Aug. 
(Aug. 

29, 
29,  

2013) 
2013)  (

(Eagan, 
Ea ga n,  J

J.), 
.),  a

available 
vailable  

at 
at 

http://www.fisc.uscourts.gov/sites/default/files/BR 
http://www.fisc.uscourts.gov/site  s/de fault/file s/BR%

%2013-109%200rder-
2013-109%200rde  r-

l.pdf. 
l.pdf.  

GGov't's ov't's   Opp'n Opp'n   Br. Br. 2. 2. The The   other othe  r   ttwo wo   oopinions pinions   were we  re   released re leased   bby y   tthe he   EExecutive xe  cutive   BBranch: ra  nch:  

• ·   Opinion Opinion   and a  nd   Order, Order,   [[Redacted], Re  dacte  d],   Docket Docke  t   No. No. PR/TT PR/TT   [[Redacted] Redacted]   ((Kollar­Kolla  r-

Kotelly, Kote lly,   J.), J.),   available available  aat t hhttps://www.dni.gov/files/documents/1 ttps://www.dni.gov/file  s/docume  nts/1l l118/ 8/  

CLEANEDPRTT%201.pdf; CLEANEDPRTT%201.pdf;   aand nd  

• ·   Memorandum Me  mora  ndum   Opinion, Opinion,   [[Redacted], Re  da  cte  d],   Docket Docke  t   No. No. PR/TT PR/TT   [[Redacted] Redacted]   ((Bates, Bate  s,   J.), J.),  


available available   at at https://www.dni.gov/files/documents/l https://www.dni.gov/file  s/docume  nts/11118/ 18/  

CLEANEDPRTT%202.pdf. CLEANEDPRTT%202.pdf.  

I

Id. 
d. 

The 
The   

Government 
Gove  rnme  nt   

submits 
submits   t

that, 
ha  t,   b

because 
e  ca  use   

the 
the   

Executive 
Executive    

Branch 
Branch   a  

already 
lre  ady   c

conducted 
onducte  d   

thorough 
thorough  

cclassification la ssifica tion   reviews revie  ws   of o  f   all a ll   ffour our   oopinions pinions   bbefore e  fore   their the ir   publication publica  tion   a  and nd   rrelease, e lease ,   tthere he  re   is is   no no   reason re  a  son  

ffor or   the the   Court Court   to to   order orde  r   the the   GGovernment ove  rnme  nt   tto o   rrepeat e  pe  a  t   that process. 3 3   

IId. d.   TThe he   GGovernment ove  rnme  nt   further furthe  r  tha  t   process.   

argues a rgues   that tha t   the the   motion motion   should should   be be   dismissed dismisse  d   for for   lack la  ck   of o  f   the the   Mo M  ovan v a  ntts'  s '   sstanding tanding   tto o   a  advance dva  nce   FISC FISC  

RRule ule   62 62   as as   a a   vehicle ve  hicle   for for   publication publica  tion   bbecause e  ca  use   that tha  t   rule rule   permits pe  rmits   only only   a  a  ""party" pa  rty"   tto o   mmove ove   for for  

publication Id.  a  t   3publica  tion   of o  f   the the   Court's Court's   opinions. opinions. Id. at 3. . In In   support, support,   the the   Government Gove  rnme  nt   ccites ite s   tthe he   CCourt's ourt's  

decision decision   in in   In Jn re re   Orders Orders   of o fThis T his   CCourt ourt IInterpreting nterpreting Section Section   215 2I5   of o ftthe  he   PPATRIOT ATRIOT AAct, ct,   No. No. Misc. Misc.  

113-02, 3-02,   2013 2013   WL WL   5460064 5460064   (FISA (FISA   CCt. t. SSept. ept. 13, 13,   2013), 2013),   for for   the the   pproposition roposition   tthat ha  t   tthe he   tterm e  rm   "party" "pa  rty"   in in  

RRule ule   62 62   refers re fe  rs   to to   a a   "party" "pa  rty"   to to   tthe he   pproceeding roce  e  ding   that tha t   resulted re sulted   in in   tthe he   oopinion. pinion. GGov't's ov't 's   OOpp'n pp'n   Br. Br. 3. 3.  


The The   Government Gove  rnme  nt   points points   out out   that tha  t   tthe he   MMovants ova  nts   were we  re   not not   such such   "parties" "pa  rtie  s"   tto o   aany ny   o  of f   tthe he   pproceedings roce  edings  

tthat ha  t   begot be  got   the the   four four   opinions opinions   discussing discussing   tthe he   legality lega lity   of o  f   bulk bulk   ccollection. ollection. IId. d.   FFinally, ina lly,   tthe he  

GGovernment ove  rnme  nt   contends conte  nds   that tha  t   the the   CCourt ourt   sshould hould   decline de  cline   to to   exercise e  xercise   iits ts   oown wn   ddiscretion iscre tion   tto o   require require   the the  

EExecutive xe  cutive   Branch Bra  nch   to to   conduct conduct   another a  nothe  r   cclassification la  ssifica  tion   review re  view   of o  f   tthe he   rrelevant e  leva  nt   oopinions pinions   uunder nder   RRule ule  

6  62--or 2  - - o  r   to to   permit pe  rmit   the the   Movants Mova  nts   tto o   cchallenge ha  lle  nge   the the   redaction reda  ction   of o  f   classified cla ssified   m  material-because a  te  ria  l-be  ca  us  e   FOIA FOIA  

3 3  The The   Movants Mova  nts   argue a  rgue   tthat ha  t   tthe he   EExecutive xe  cutive   Branch's Bra  nch's   classification cla ssifica tion   rreviews eviews   wwere e  re   iinsufficient nsufficient  

a  and nd   resulted re sulted   in in   the the   four four   declassified de  cla  ssifie  d   oopinions pinions   being be  ing   "redacted "re  da  cte  d   tto o   sshreds." hre  ds."   MMovants' ova  nts '   RReply eply   In In  

SSupp. upp. of o  f   Their The  ir   Mot. Mot. for for   Release Re  le  a  se   o  of f   CCt. t. RRecords e  cords   8. 8.  
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s

supplies 
upplies  

the 
the  

proper 
prope r  

legal 
le ga l  

mechanism 
me cha nism  t

to 
o  s

seek 
e e k  

access 
acce ss  

to 
to  

classified 
classified  m

material 
a te ria l  w

withheld 
ithhe ld  b

by 
y  

the 
the 

Executive Branch. Id. 
Id.  

at 
a  t   

3-4. 
3-4. A

According 
ccording   t

to 
o   

the 
the   

Government, 
Governme  nt,   the   FISC   is   not   e  mpowe  re  d   to  
Executive  Branch. 

the FISC is not empowered to 

rreview eview   independently inde  pe  ndently   and/or a  nd/or   ooverride ve  rride   EExecutive xe  cutive   Branch Branch   cclassification la  ssifica  tion   ddecisions, ecisions,   iid. d.  at a  t   4-6, 4-6,   nor nor  

sshould hould   the the   FISC FISC   serve se  rve   as as   an a  n   aalternate lte rna  te   fforum orum   to to   duplicate duplica te   tthe he   jjudicial udicia  l   rreview eview   a  afforded fforde  d   by by   FOIA, FOIA,  

iid. d.  at a  t   3-4. 3-4.  

DDISCUSSION ISCUSSION  

Before 
 

proceeding 
            Be  fore  proce  e  ding  

to 
to  c

consider 
onside  r  t

the 
he  m

merits 
e  rits  

of 
o  f  

the 
the  

pending 
pe  nding  m

motion 
otion  t

the 
he  C

Court 
ourt  m

must 
ust  

first 
first  

4  

            eestablish   stablish  with with  certainty ce  rta  inty  that tha t  it it  hhas as  jjurisdiction. urisdiction. Because Be  ca  use  the the  FFISC ISC  iis s  a  an n  AArticle rticle  IIII II  ccourt,4 ourt,  it it  

ccannot a  nnot   exercise exe  rcise   the the   judicial judicia  l   power powe  r   tto o   rresolve e  solve   the the   Movants' Mova  nts'   mmotion otion   uunless nless   tthere he  re   iis s   a  an n   actual a  ctua l   ""case ca  se  

oor r   controversy" controve  rsy"   in in   which which   tthe he   MMovants ova  nts   hhave ave   standing. standing. See See Spokeo, Spokeo,   IInc. nc.   vv. .   RRobins, obins,   1136 36   S. S. Ct. Ct.  


1540, 1540,   154 1547  7  (May (Ma  y   16, 16,   2016) 2016)   ( (ddiscussing iscussing   tthe he   constitutional constitutional   limits limits   oon n   tthe he   eexercise xercise   o  of f   jjudicial udicia  l  

ppower). ower). "No "No   principle principle   is is   more more   ffundamental unda  me  nta l   to to   the the   judiciary's judicia  ry's   pproper rope  r   rrole ole   iin n   oour ur   ssystem yste  m   of o  f  

government gove  rnme  nt   than tha  n   the the   constitutional constitutiona  l   llimitation imita tion   of o  f   federal-court federa l-court   jjurisdiction urisdiction   tto o   a  actual ctua l   ccases a  ses   or or  

ccontroversies" ontrove  rsie s"   as as   set se  t   forth forth   in in   AArticle rticle   IIII II   o  of f   tthe he   Constitution. Constitution. SSimon imon  vv. .  EE. .  KKy. y.   WWelfare elfare   Rights Rights   Org., Org.,  

4426 26   U.S. U.S. 26, 26,   37 37   (1976). (1976). By By   framing fra  ming   tthe he   eexercise xe  rcise   of o  f   judicial judicia  l   ppower owe  r   iin n   tterms erms   o  of f   ""cases ca  se  s   or or  

ccontroversies," ontroversie  s,"   Article Article   III III   recognizes: recognizes:  

[T]wo complementary but   some  wha  t   diffe rent   limita tions. In   pa  rt   those   words  [T]wo   comple  me  nta  ry   but somewhat different limitations. In part those words 
limit limit   the the   business busine  ss   o  of f   ffederal ede  ra l   ccourts ourts   to to   questions questions   ppresented re  se  nte  d   iin n   a  an n   aadversary dversary   ccontext onte  xt  

and a  nd   in in   a a   form form   hhistorically istorica  lly   vviewed ie  we  d   as as   capable ca  pable   of o  f   rresolution esolution   tthrough hrough   tthe he   jjudicial udicia  l  

process. process. And And   in in   ppart a  rt   tthose hose   wwords ords   define define   the the   role role   assigned a  ssigned   tto o   tthe he   jjudiciary udicia  ry   in in   a a  


tripartite allocation o  of f   ppower owe  r   tto o   aassure ssure   that tha t   the the   federal federal   ccourts ourts   wwill ill   ntripa rtite   a  lloca  tion   not ot   iintrude ntrude   into into  

areas areas   committed committe  d   tto o   tthe he   oother the  r   bbranches ranches   of o  f   government. government.  

4 4  See See   In In   re re   Sealed Sealed   Case, Case,   3310 10   FF ..3d 3d   7717, 17,   731 731   (FISA (FISA   Ct. Ct. Rev. Rev. 22002) 002)   ((per per   ccuriam) uria  m)   (indicating (indica ting  

tthat ha t   "the "the   constitutional constitutiona l   bounds bounds   tthat ha  t   rrestrict e  strict   an an   Article Article   III III   court" court"   a  apply pply   tto o   tthe he   FFISC); ISC)i   JIn n   re re   Kevork, Kevork,  

6634 34   F. F. Supp. Supp. 1002, 1002,   1014 1014   (C.D. (C.D. CCal. al. 11985) 985)   ((rejecting re jecting   the the   assertion assertion   tthat ha  t   tthe he   FFISC ISC   ""is is   nnot ot   a a   proper prope  r  

Article ajf'd,   788  F.2d  5Article   III III   court"), court"),   ajf'd, 788 F.2d 566 66  ((9th 9th  Cir. Cir. 1986). 1986).  
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F

Flast 
last  

v. 
v.  

Cohen, 
Cohen,  

392 
392  

U.S. 
U.S. 

83, 
83,  9

95 
5  (

(1968). 
1968). A

As 
s  

will 
will  

be 
be  

discussed, 
discussed,  t

the 
he  s

separation-of-powers 
eparation-of-powers  c

concern 
oncern 

p

poses 
oses  

particular 
particular  

unease 
unease  

in 
in  t

this 
his  c

case. 
ase.  


"From "From  Article Article  Ill's Ill 's  limitation limita tion  o of f  tthe he  judicial judicia l  power powe r  to to  rresolving esolving  ''Cases' Ca se s'  aand nd 

''Controversies,' Controversie s,'  and and  the the  separation-of-powers separa tion-of-powers  principles principles  underlying underlying  tthat hat  llimitation, imitation,  [[the the  Supreme Supreme 

Court has] o f  requirements  that  together  make  up  the  'irreducible  constitutional Court  has]  deduced deduced  a a  set se t  of requirements that together make up the 'irreducible constitutional 

mminimum inimum  of o f  standing."' sta nding."'  Lexmark Lexmark IInt'!, nt'!,  IInc. nc.  v. v.  Static Static  Control Control  CComponents, omponents,  IInc., nc.,  1134 34  S. S. Ct. Ct. 113 3 777, 7, 


1386 (2014) 
(2014)  

(quoting 
(quoting  

Lujan 
Lujan  v

v. 
.  D

Defenders 
efenders  o

of 
f  

Wildlife, 
Wildlife,  

504 
504  U

U.S. 
.S. 5

555,560 
55,  560  (

(1992)). 
1992)). T

This 
his  

doctrine 
doctrine 1386  

o of f  standing standing  is is  an a n  "essential "essentia l  and and  uunchanging nchanging  part part  of o f  the the  case-or-controversy case-or-controversy  rrequirement equirement  of o f 

Article III .... " Lujan, Lujan,  504 504  UU.S. .S. a at t  5560. 60. ""In In  fact, fact,  standing standing  is is  pperhaps erhaps  tthe he  mmost ost  iimportant mportant Article  III  . . . . "   

jjurisdictional urisdictional  doctrine, doctrine ,  and, and,  as as  wwith ith  aany ny  jjurisdictional urisdictional  requisite, requisite ,  wwe e  aare re  ppowerless owerless  to to  hear hear  a a  case case 

when when  it it  is is  lacking." lacking."  Bochese Bochese  vv. .  TTown own  oof fPPonce  once  Inlet, Inlet,  405 405  F.3d F.3d  9964, 64,  9974 74  ((11th 11th  CCir. ir. 22005) 005) 

((internal internal  citations cita tions  and and  quotation quota tion  mmarks arks  oomitted). mitted). As As  the the  Supreme Supreme  CCourt ourt  hhas as  oobserved: bserved: 

In In  essence essence  the the  question question  o of f  sstanding tanding  is is  whether whether  the the  llitigant itigant  iis s  eentitled ntitled  to to  hhave ave  the the 

court court  decide decide  the the  merits merits  o of f  tthe he  ddispute ispute  or or  of o f  particular particular  isissues. sues.   TThis his  iinquiry nquiry 

involves involves  both both  constitutional constitutional  llimitations imitations  on on  federal-court federal-court  jjurisdiction urisdiction  and and 

prudential prudentia l  limitations limita tions  oon n  iits ts  eexercise. xercise. IIn n both both  dimensions dimensions  iit t  iis s  ffounded ounded  iin n  cconcern oncern 

about a bout  the the  proper-and p ro p e r- a n d  pproperly roperly  llimited-role im ite d- ro le  of o f  tthe he  ccourts ourts  iin n  a a  ddemocratic emocra tic 

society. society.  

In In  its its  constitutional constitutional  ddimension, imension,  standing standing  imports imports  jjusticiability: usticiability:  wwhether hether  tthe he 

plaintiff pla intiffhhas as  made made  oout ut  a a  ""case ca se  oor r  ccontroversy" ontroversy"  between between  hhimself imse lfaand nd  tthe he  ddefendant efendant 

within within  the the  meaning meaning  o of f  ArArt. t. IIII. II. TThis his  is is  the the  threshold threshold  qquestion uestion  iin n  eevery very  ffederal ederal 

case, case,  determining dete rmining  tthe he  ppower owe r  o of f  tthe he  ccourt ourt  to to  entertain enterta in  tthe he  ssuit. uit.  

WWarth arth  v. v.  Seldin, Seldin,  422 422  U.S. U.S. 490, 490,  4498 98  ((1975) 1975)  ((internal internal  quotation quotation  mmarks arks  aand nd  ccitations ita tions  oomitted). mitted).  
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I

I. 
.  


A

Accordingly, 
ccordingly,  a 

at 
t  t

the 
he  o

outset, 
utse t,  t

the 
he  C

Court 
ourt  i

is 
s  o

obligated 
bliga ted  t

to 
o  e 

ensure 
nsure  t

that 
ha t  i

it 
t  c

can 
an  p

properly 
rope rly  e

entertain 
nte rta in 

t

the 
he  M

Movants' 
ova nts'  m

motion 
otion  b

because 
e ca use  t

they 
he y  h

have 
a ve  m

met 
e t  t

their 
he ir  b

burden 
urde n  o 

of 
f  e

establishing 
stablishing  s

standing 
ta nding  s

sufficient 
ufficient  t

to 
o 


s

satisfy 
a tisfy  t

the 
he  A

Article 
rticle  I

III 
II  r

requirement 
e quire me nt  o 

of 
f  a 

a 
 c

case 
a se  o

or DaimlerChrysler Corp.  v.  Cuno,  541 
r  c

controversy. 
ontroversy. 

DaimlerChrys/er Corp. v. Cuno, 541 

UU.S. .S. 3332, 32,  3342 42  ((2006). 2006). TTo o  ddo o  sso, o,  tthe he  MMovants ovants  ""must m ust  cclearly le a rly  a and nd  sspecifically pecifica lly  sset e t  fforth orth  ffacts acts 

s

sufficient 
ufficient  t

to 
o  s

satisfy 
a tisfy  .

... 
. .  A

Art. 
rt. I

III 
II  s

standing 
ta nding  r

requirements. 
equirements. A 

A 
 f

federal 
edera l  c

court 
ourt  i

is 
s  p

powerless 
owe rle ss  t

to 
o  c

create 
re a te  i

its 
ts 

own jurisdiction by embellishing otherwise deficient allegations of standing." WWhitmore hitmore  v. 
own  jurisdiction  by  e mbe llishing  othe rwise  deficient  allegations  o f  sta nding."  v. 

AArkansas, rkansas,  4495 95  UU.S. .S. 1149, 49,  1155-56 55-56  ((1990). 1990). MMoreover, oreover,  bbecause e cause  ""standing sta nding  iis s  nnot ot  ddispensed ispe nsed  iin n  ggross," ross," 

LLewis ewis  vv. .  CCasey, asey,  5518 18  UU.S. .S. 3343,358 43,  358  nn.6 .6  ((1996), 1996),  tthe he  MMovants ovants  ""must m ust  ddemonstrate emonstra te  sstanding ta nding  ffor or  eeach ach 

cclaim la im  [[they] they]  sseek[] eek[]  tto o  ppress" re ss"  aas s  wwell e ll  aas s  ""'for 'fo r  eeach ach  fform orm  o of f  rrelief e lie f  ssought,"' ought,"'  DDaimlerChrysler, aimlerChrysler,  5541 41 


UU.S. .S. a at t  3352 52  ((quoting quoting  FFriends riends  oof f tthe  he  EEarth, arth,  IInc. nc.  vv. .  LLaidlaw aidlaw EEnvtl. nvtl.  SServs. ervs.  ((TOC), TOC),  IInc., nc.,  5528 28  UU.S. .S.  

1167, 67,  1185 85  ((2000)). 2000)). UUltimately, ltima te ly,  ""[i]f [i]f  a a  ddispute ispute  iis s  nnot ot  a a  pproper rope r  ccase a se  oor r  ccontroversy, ontroversy,  tthe he  ccourts ourts  hhave a ve 

nno o  bbusiness usiness  ddeciding e ciding  iit, or expounding the law in the course of doing so." DDaimlerChrysler, aimlerChrysler,  541 
t,  or  e xpounding  the  law  in  the  course  o f  doing  so."  541 

UU.S. .S. a at t  3341. 41. AAbsent bse nt  sstanding, ta nding,  tthe he  CCourt's ourt's  eexercise xercise  o of f  jjudicial udicia l  ppower owe r  ""would would  bbe e  ggratuitous ra tuitous  a and nd 

tthus hus  iinconsistent nconsistent  wwith ith  tthe he  AArt. rt. IIII II  llimitation." imita tion."  SSimon, imon,  4426 26  UU.S. .S. a at t  338. 8.  

AAnticipating nticipa ting  tthat ha t  sstanding ta nding  mmight ight  bbe e  a an n  iissue, ssue,  tthe he  MMovants ova nts  ccommenced omme nce d  ttheir he ir  llegal egal 

aarguments rguments  bby y  ffirst irst  cclaiming la iming  tthat ha t  tthey he y  eestablished stablished  sstanding tanding  bby y  vvirtue irtue  o of f  tthe he  ffact act  tthat ha t  tthey hey  wwere e re 

ddenied enied  aaccess ccess  tto o  jjudicial udicia l  oopinions. pinions. MMot. ot. ffor or  RRelease e lease  o of f  CCt. t. RRecords e cords  110. 0. TThe he  MMovants ova nts  a assert sse rt  tthat ha t 

""[ [dd]enial  ]enial  o of f  a access cce ss  tto o  ccourt ourt  oopinions pinions  aalone lone  cconstitutes onstitutes  a an n  iinjury njury  ssufficient ufficient  tto o  ssatisfy a tisfy  AArticle rticle  IIII.'' II.'' 

IId. d.  BBy y  ffootnote, ootnote ,  tthe he  MMovants ova nts  aalso lso  qquestion uestion  iin n  ppart a rt  tthe he  ddecision e cision  iin n  IIn n  rre e  OOrders rders oo/This /This  CCourt ourt 

IInterpreting nterpreting SSection ection  2215 15  oof f tthe  he PPATRIOT ATRIOTAAct, ct,  22013 013  WWL L  55460064, 460064,  tto o  tthe he  eextent xte nt  tthat ha t  iit t  hheld e ld  tthat ha t  a a 


pparty a rty  cclaiming la iming  tthe he  ddenial e nia l  o of f  ppublic ublic  aaccess ccess  tto o  jjudicial udicia l  oopinions pinions  mmust ust  ffurther urther  sshow how  e either ithe r  ((1) 1)  tthat ha t 

tthe he  llack ack  o of f  ppublic ublic  aaccess cce ss  iimpeded mpe de d  tthe he  pparty's a rty's  oown wn  aactivities ctivitie s  iin n  a a  cconcrete oncre te  aand nd  pparticular a rticula r  wway a y  oor r 
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(

(2) 
2)  t

that 
ha t  a

access 
ccess  w

would 
ould  a 

afford 
fford  c

concrete 
oncre te  a

aµd 
µd  p

particular 
articula r  a

assistance 
ssistance  t

to 
o  t

the 
he  p

party 
a rty  i

in 
n  t

the 
he  c

conduct 
onduct  o 

of 
f  i

its 
ts 

o

own 
wn  a

activities, 
ctivities,  a

although 
lthough  t

the 
he  M

Movants 
ova nts  a

alternatively 
lte rnative ly  a

argue 
rgue  t

that 
ha t  "

"even 
e ve n  i

if 
f  t

those 
hose  s

showings 
howings  a

are 
re 

necessary 
Id.  a t  11  n.27.  necessary  t

to 
o  e

establish 
stablish  s

standing, 
ta nding,  [

[they] 
they]  s

satisfy 
a tisfy  t

the 
he  a

additional 
dditional  r

requirements." 
e quireme nts."  

Id. at 11 n.27. 

I

It 
t  a

appears 
ppears  t

that 
ha t  I

In 
n  r

re 
e  O

Orders 
rders  o

of 
f T

This 
 his  Co

Court 
urt I

Interpreting 
nterpreting S

Section 
ection  2

215 
15  o

of 
f t
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AAct ct  ((as as  ccodified odified  a at t  550 0  UU.S.C. .S.C. § §  11861). 861). IIn n  rre e  OOrders rders  oofThis fThis  CCourt ourt IInterpreting nterpreting SSection ection  2215 15  oof f t the he 

PPATRIOT ATRIOT AAct, ct,  22013 013  W

WL 
L 5

5460064, 
460064,  a 

at 
t  *

*1. 
1. T
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he re ,  t

the 
he  p

parties 
arties  n

neglected 
egle cte d  t

to 
o  a

address 
ddress  s

standing 
tanding  s

so 
o  t

the 
he 

CCourt ourt  wwas as  oobliged blige d  tto o  cconsider onside r  iit t  ssua ua  ssponte ponte  bbased a se d  oon n  tthe he  e existing xisting  rrecord, ecord,  idid., .,  a after fte r  iimpliedly mpliedly 

ttaking aking  jjudicial udicia l  nnotice otice  o of f  ppublic ublic  mmatters, a tte rs,  iid. d.  a at t  **4 4  ((stating sta ting  tthat ha t  ""[t]he [t]he  CCourt ourt  oordinarily rdinarily  wwould ould  nnot ot 

look look  bbeyond eyond  iinformation nformation  ppresented re se nte d  bby y  tthe he  pparties artie s  tto o  ffind ind  tthat ha t  a a  cclaimant la imant  hhas as  AArticle rticle  IIII II  sstanding" ta nding" 

bbut ut  ""[i]n [i]n  tthis his  ccase a se  .... . .  tthe he  AACLU's CLU's  a active ctive  pparticipation a rticipa tion  iin n  tthe he  llegislative e gisla tive  aand nd  ppublic ublic  ddebates eba tes  a about bout 

tthe he  pproper roper  sscope cope  o of f  SSection e ction  2215 15  a and nd  tthe he  aadvisability dvisability  o of f  aamending me nding  tthat ha t  pprovision rovision  iis s  oobvious bvious  ffrom rom 

tthe he  ppublic ublic  rrecord e cord  a and nd  nnot ot  rreasonably e a sona bly  iin n  ddispute"). ispute"). TThe he  CCourt ourt  ffound ound  tthat ha t  tthe he  AACLU CLU  aand nd  tthe he 

ACLU-NC had standing but MFIAC did not, id.  at  *4,  albeit  the  Court  later  re insta ted  MFIAC  as 
ACLU-NC  ha d  sta nding  but  MFIAC  did  not,  id. at *4, albeit the Court later reinstated MFIAC as 

a a  pparty a rty  uupon pon  ggranting ranting  M MFIAC's FIAC's  mmotion otion  sseeking e eking  rreconsideration econsidera tion  o of f  iits ts  sstanding tanding  oon n  tthe he  sstrength trength  o of f 

s s 

IIn n  rre e MMotion otion ffor or  RRelease elease oof fC Court ourt RRecords, ecords,  5526 26  FF. . SSupp. upp. 22d d  4484 84  ((PISA PISA  CCt. t. 22007), 007),  aalso lso 

iinvolved nvolved  a a  mmotion otion  ffiled iled  bby y  tthe he  AACLU CLU  sseeking ee king  tthe he  rrelease e lease  o of f  ccourt ourt  ddocuments. ocuments. IIn n  tthat ha t  ccase, ase ,  ppart a rt 

o of f  wwhich hich  iis s  ddiscussed iscussed  a at t  llength e ngth  iinfra nfra  PPart a rt  IIV, V,  tthe he  AACLU's CLU's  sstanding tanding  wwas as  nnot ot  a addressed ddre sse d  aand nd  tthe he 

ccited ited  bbasis asis  ffor or  tthe he  e exercise xe rcise  o of f  jjurisdiction urisdiction  wwas a s  tthe he  CCourt's ourt's  iinherent nherent  ssupervisory upervisory  ppower owe r  oover ve r  iits ts 

own records and files. IId. d.  a at t  4486-87 86-87  ((citing citing  NNixon ixon  vv. .  WWarner arner  CCommc'ns, ommc'ns,  IInc., nc.,  4435 35  Uown  records  a nd  files. U.S. .S. 5589, 89,  5598 98 

((1978)). 1978)).  
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aadditional dditiona l  iinformation nformation  rregarding e ga rding  M MFIAC's FIAC's  aactivities, ctivities,  OOpinion pinion  & &  OOrder rde  r   GGranting ra  nting   MMot. ot. ffor or  

RRecons., econs.,   IIn n   rre e   OOrders rders   oofThis fThis   CCourt ourt IInterpreting nterpreting SSection ection   2215 15   oof f tthe  he PPATRIOT ATRIOT AAct, ct,   NNo. o. MMisc. isc. 113-3-

002 2   ((Aug. Aug. 77, ,   22014), 014),   aavailable vailable   aat t hhttp://www.fisc.uscourts.gov/sites/default/files/Misc%2013-ttp://www.fisc.uscourts.gov/site s/de fa  ult/file s/Misc%2013-

  002%200rder-6_0.pdf. 2%200rde  r-6_0.pdf. TThe he  CCourt  never  reached  the  question  of  whether  the   ourt  ne  ve  r  rea  che  d  the  que  stion  o  f  whe  the  r  the  FFirst irst  AAmendment me  ndme  nt  

applied,  however,  and,  instead,  dismissed           applied,  however,  and,  inste a  d,  dismisse  d  ffor or  ccomity omity  tthe he  MMovants' ova  nts '  mmotion otion  tto o  tthe he  e  extent xte  nt  iit t  ssought ought  

oopinions that were In      the re            pinions  tha t  we  re  the  ssubject ubje  ct  o  of f  oongoing ngoing  FFOIA OIA  llitigation itiga tion  iin n  a  another nothe  r  ffederal ederal  jjurisdiction. urisdiction. In re 

OOrders rders oof f  TThis his   CCourt ourt IInterpreting nterpreting SSection ection   2215 15   oof f tthe  he PPATRIOT ATRIOT AAct, ct,   22013 013   WWL L   55460064, 460064,   a  at t   **6-7. 6-7.

TThe he   CCourt ourt   tthen hen   e  exercised xe  rcise  d   iits ts   oown wn   ddiscretion iscre tion   tto o   iinitiate nitia te   ddeclassification e  cla  ssifica tion   rreview evie  w   pproceedings roce  e  dings   ffor or   a  a 


single opinion pursuant to Rule 62. IId. d.   a  at t   **8. 8.  
single   opinion   pursua  nt   to   Rule   62. 

Recognizing that the decision in IIn n   rre e   OOrders rders oof f  TThis his   CCourt ourt IInterpreting nterpreting Section   215   o f  Re  cognizing   tha  t   the   de  cision   in   Section 215 of 

tthe he PPA A TTRI RIOOT  T AAct ct iinvolved nvolve  d   tthe he   ssame a  m  e   MMovants ova  nts   aasserting, sserting,   iin n   eessence, ssence ,   tthe he   ssame a  me   ttype ype   o  of f   llegal egal   cclaim, la im,  

tthe he   qquestion uestion   o  of f   sstanding tanding   nnevertheless e  ve  rthe  le  ss   m  must ust   bbe e   iindependently ndependently   e  examined xa  mine  d   iin n   tthis his   ccase a  se   bbecause e  ca  use  

""[t]his [t]his   ccourt, ourt,   aas s   a  a  mmatter a  tte  r   o  of f   cconstitutional onstitutiona  l   dduty, uty,   mmust ust   aassure ssure   iitself tse  lf   o  of f   iits ts   jjurisdiction urisdiction   tto o   a  act ct   iin n   e  every very  

ccase." a  se  ."   CCTS TS CCorp. orp.   vv. .   EEPA, PA,   7759 59   FF.3d .3d   552, 2,   557 7   ((D.C. D.C. CCir. ir. 22014). 014). SSignificantly, ignificantly,   tthe he   ddecision e  cision   iin n   IIn n   rre e  

OOrders rders   oof f TThis his   CCourt ourt IInterpreting nterpreting SSection ection   2215 15   oof f tthe  he PPATRIOT ATRIOT AAct ct iis s   ddistinguishable istinguishable   bbecause eca  use   iit t  

ddid id   nnot ot   rreach each   tthe he   qquestion ue  stion   o  of f   wwhether he  the  r   tthe he   FFirst irst   AAmendment me  ndme  nt   a  applied pplied   a  and, nd,   iif f   nnot, ot,   wwhether he  the  r   tthe he  

MMovants ovants   ccould ould   eestablish sta  blish   sstanding ta  nding   iin n   tthe he   aabsence bsence   o  of f   aan n   iinterest nte rest   pprotected rote  cte  d   bby y   tthe he   FFirst irst   AAmendment. me  ndment.

TThis his   ccase a  se   aalso lso   iis s   iin n   a  a  uunique nique   pposture osture   bbecause e  ca  use   tthe he   MMovants ova  nts   sseek e  e  k   a  access ccess   tto o   jjudicial udicia  l   ddocuments ocume  nts   tthat ha t  

aalready lre a  dy   hhave a  ve   bbeen e  e  n   mmade a  de   ppublic ublic   a  and nd   ddeclassified e  cla  ssifie  d   bby y   tthe he   EExecutive xecutive   BBranch, ra  nch,   uunlike nlike   tthe he   ddocuments ocume  nts  

sought in IIn n   rre e   OOrders rders   oof f  TThis his   CCourt ourt IInterpreting nterpreting Ssought   in   Section ection   2215 15   oof f tthe  he   PPATRIOT ATRIOT AAct. ct.   AAn n  

independent  assessment  of  standing  also  is  warranted  in  light  of  Article  Ill's   inde  pendent  a  sse  ssme  nt  o  f  sta  nding  a  lso  is  wa  rra  nte  d  in  light  o  f  Article  Ill's  nnecessary e  ce  ssa  ry  ffunction unction  

to  circumscribe  the  Federal  Judiciary's     Spokeo,   136   S. Ct. a  t   1547,   and   give  n  to  circumscribe  the  Fe  de  ra  l  Judicia  ry's  e  exercise xe  rcise  o  of f  ppower, owe  r,  Spokeo, 136 S. Ct. at 1547, and given 
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the the  "highly "highly  case-specific" ca se -spe cific"  nnature a ture  o of f  jjurisdictional urisdictiona l  sstanding ta nding  iinquiries, nquiries,  Baur Baur v. v.   Veneman, Veneman,   352 352   F.3d F.3d  

625, 625,   637 637   (2d (2d   Cir. Cir. 2003). 2003).  

Embarking    ng  on            Emba  rki on  a  an n  analysis ana lysis  o  of f  sstanding ta  nding  iin n  tthis his  mmatter, a tte r,  tthe he  Court Court  is is  mindful mindful  that, that,  because be  ca  use  

"[s]tanding  is  an  aspect  of  justiciability,"          "[s]ta  nding  is  a  n  a  spe  ct  o  f  justicia  bility,"  ""the the  pproblem roblem  o  of f  sstanding ta  nding  is is  surrounded surrounde  d  by by  tthe he  same sa  me  

complexities and vagaries that inhere in justiciability." FFlast, last,   392 392   U.S. U.S. at a  t   98. 98. Indeed, Inde  ed,         comple  xitie s  a  nd  vagarie s  tha  t  inhe  re  in  justicia  bility."  

"[s]tanding "[s]ta  nding   has ha  s   been be  e  n   ccalled a  lle  d   oone ne   o  of f   ''the th  e   mmost ost   a  amorphous morphous   ((concepts) concepts)   in in   the the   entire entire   domain doma  in   o  of f   ppublic ublic  

law."' la  w  ." '   Id. Id.  at a t  99 99  ((quoting quoting  HHearings earings  oon n  SS. . 22097 097 BBefore efore tthe he   SSubcomm. ubcomm.   on on   Constitutional Constitutional Rights Rights   of o f  

the the   S. S.   Judiciary Judiciary   Comm., Comm.,   89th 89th  CCong. ong. 4498 98  ((2d 2d  SSess. ess. 11966) 966)  ((statement sta tement  of o f  Prof. Prof. Paul Pa ul  A. A. Freund)). Freund)).  

The The   United United   States Sta tes   Court Court   o  of f   AAppeals ppe  a  ls   ffor or   tthe he   SSecond e  cond   CCircuit ircuit   hhas a  s   referred re  fe  rred   to to   standing sta  nding   as as   a  a 


"labyrinthine "la  byrinthine   doctrine," doctrine  ,"   FFin. in.   IInsts. nsts.   RRet. et.   FFund und   vv. .   OOffice ffice oof f T Thrift hrift   Supervision, Supervision,   964 964   F.2d F.2d   142, 142,   146 146  


(2d 
(2d   

Cir. 
Cir. 

1992), 
1992),   

and 
and   

even 
e  ve  n   t

the 
he   S

Supreme 
upre  me   C

Court 
ourt   h

has 
a  s   a

admitted 
dmitted   t

that 
ha  t   "'"the 'th e   concept conce  pt   of o  f   Art. Art. III III   standing' sta  nding'  

has has   not not   been be  e  n   defined de  fine  d   wwith ith   ccomplete omple  te   cconsistency onsiste  ncy   iin n   aall ll   o  of f   tthe he   vvarious a rious   cases cases   decided decide  d   by by   this this   Court Court  

which Whitmore,   495  U.S. a t  155  (quoting  Valley   Forge   Christian   Coll.   v.  
which   have have   discussed discussed   iit," t,"   Whitmore, 495 U.S. at 155 (quoting Valley Forge Christian Coll. v. 

Ams. Ams.   United/or United/or Separation Separation   oof fCChurch  hurch   & &  SState, tate,   IInc., nc.,   4454 54   UU.S. .S. 464,475 464,   475   (1982)). (1982)).  

Despite De  spite   its its   nebulousness, ne  bulousne  ss,   tthere he  re   a  are re   sseveral eve  ra  l   ffundamental undamenta l   guideposts guideposts   that tha  t   offer offe  r   direction dire  ction  

and and   a a   general ge  ne ra  l   framework frame  work   tto o   e  evaluate va  lua  te   sstanding ta  nding   iin n   a  any ny   ggiven ive  n   ccase. ase . To To   begin be  gin   with, with,   while while   it it   has has   long long  

been be  e  n   the the   rule rule   that tha  t   standing sta  nding   ""in in   nno o   wway a  y   ddepends e  pends   oon n   tthe he   mmerits erits   o  of f   the the   plaintifr pla  intifr s s   contention contention   tthat ha  t  

particular particula r   conduct conduct   iis s   iillegal," lle  ga  l,"   iit t   nnonetheless one  the  le  ss   ""often ofte  n   tturns urns   oon n   tthe he   nature na  ture   and and   source source   of o  f   the the   cclaim la  im  

asserted." Warth, Warth,   422 422   UU.S. .S. a  at t   5500. 00. SSupreme upre  me   CCourt ourt   pprecedent re  cede  nt   "makes "ma  ke  s   clear clea r   that tha  t   A  d  Art. rt. I  asse  rte ."  III II  standing standing  

requires requires   aan n   iinjury njury   wwith ith   a  a  nnexus e  xus   tto o   tthe he   ssubstantive ubstantive   ccharacter ha  racte r   o  of f   the the   statute sta tute   or or   regulation regula tion   at a  t   issue[.]" issue[.]"  

Diamondv. Diamondv.   Charles, Charles,   4476 76  UU.S. .S. 554, 4,  770 0  ((1986) 1986)  ((citing citing  VValley alley   FForge orge   Christian Christian   Coll., Coll.,   454 454   U.S. U.S. at a  t  

472). 472). Thus, Thus,   "standing "sta  nding   iis s   ggauged a  uge  d   bby y   tthe he   sspecific pecific   ccommon-law, ommon-law,   statutory sta tutory   or or   constitutional constitutiona  l   cclaims la  ims  

that tha  t   a a   party pa  rty   presents." pre  se  nts."   IInt'/ nt'/ PPrimate rimate PProt. rot.   LLeague eague   vv. .   AAdm dm ''rs rs   oofTulane fTulane Educ. Educ.   Fund, Fund,   500 500   U.S. U.S. 72, 72,  
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777 7  (1991). (1991). "In "In  essence, essence ,  the the  standing sta nding  qquestion ue stion  iis s  ddetermined etermined  by by  'whether 'whe the r  the the  constitutional constitutional  oor r 

sstatutory ta tutory  provision provision  on on  which which  tthe he  cclaim la im  rrests ests  pproperly rope rly  ccan an  be be  understood understood  as as  granting gra nting  ppersons e rsons  iin n 

tthe he  plaintiffs pla intiffs  position position  a a  right right  tto o  jjudicial udicia l  rrelief."' e lie f."'  EE.M. .M.  vv. .  New New  York York  City City  Dep Dep''t t  of o fEduc., E duc.,  7758 58 


FF.3d .3d  442,450 442,  450  (2d (2d  Cir. Cir. 2014) 2014)  (quoting (quoting  WWarth, arth,  4422 22  UU.S. .S. aat t  500). 500). "[A]lthough "[A]lthough  standing sta nding  is is  an a n 

a

anterior 
nte rior  

question 
question  

of 
o f  

jurisdiction, 
jurisdiction,  t

the 
he  g

grist 
rist  a 

and 
nd  e

elements 
lements  o 

of 
f  

[the 
[the  

Court's] 
Court's]  

jurisdictional 
jurisdictiona l  a

analysis 
nalysis 

rrequire equire  a a  peek pe e k  at a t  the the  substance substa nce  o of f  [[the the  MMovants'] ova nts']  a arguments." rgume nts."  Transp. Transp.  Workers Workers  Union Union  oof fAAm.,  m., 

AAFL-CIO FL-CIO v. v.  Transp. Transp.  Sec. Sec.  AAdmin., dmin.,  4492 92  FF.3d .3d  4471, 71,  4474-75 74-75  ((D.C. D.C. Cir. Cir. 2007). 2007).  

It It  also also  is is  well well  established e sta blishe d  tthat hat  tthe he  ddoctrine octrine  o of f  sstanding ta nding  consists consists  of o f  three three  elements, elements,  tthe he  ffirst irst 

o of f  which which  requires requires  the the  Movants Mova nts  to to  sshow how  tthat ha t  tthey hey  ssuffered uffered  an an  "injury "injury  in in  fact." fact."  Lujan, Lujan,  504 504  U.S. U.S. a at t 

5560. 60. The The  second se cond  element e le me nt  requires requires  that tha t  the the  iinjury njury  iin n  ffact act  bbe e  "fairly "fa irly  traceable" tracea ble"  to to  the the  defending de fending 

pparty's a rty's  challenged cha llenge d  conduct conduct  and and  the the  third third  e element le me nt  rrequires equires  that tha t  there there  be be  a a  likelihood like lihood  (versus (versus  mmere ere 

sspeculation) pecula tion)  that tha t  the the  injury injury  will will  be be  redressed re dre sse d  bby y  a a  ffavorable avorable  judicial judicia l  decision. decision. Id. Id. 


III. I. 

Recently, Recently,  the the  Supreme Supre me  CCourt ourt  e emphasized mpha size d  tthat hat  ""injury injury  in in  fact" fa ct"  is is  the the  ""'[f]irst '[f]irst  aand nd 

fforemost' oremost'  of o f  standing's sta nding's  three three  eelements." le me nts."  SSpokeo, pokeo,  1136 36  SS. . Ct. Ct. at a t  154 1547 7  ( (quoting quoting  Steel Steel  Co. Co.  vv. . 


Citizens/or Better Env't, U.S. 83,  103  (1998)). Importantly  for  the  purpose  ofre solving  the Citizens for  BetterEnv't,  523 523  U.S. 83, 103 (1998)). Importantly for the purpose ofresolving the 

ppending. ending. motion, motion,  the the  Supreme Supre me  Court Court  hhas as  ""stressed stre sse d  tthat hat  tthe he  alleged a lleged  injury injury  must must  be be  legally legally  a and nd 

jjudicially udicia lly  cognizable." cogniza ble ."  Raines Raines  vv. .  BByrd, yrd,  5521 21  UU.S. .S. 8811, 11,  8819 19  (1997). (1997). "This "This  requires, requires,  among a mong  other othe r 

tthings, hings,  that tha t  the the  plaintiff pla intiffhhave a ve  suffered suffe re d  aan n  iinvasion nvasion  o of f  a a  llegally egally protected protected interest interest which which  iis s  .... . .  

cconcrete oncre te  and a nd  particularized, pa rticula rize d,  and a nd  that tha t  tthe he  ddispute ispute  iis s  ttraditionally raditionally  thought thought  to to  be be  capable capa ble  o of f 

rresolution esolution  through through  the the  judicial judicia l  process[.]" proce ss[.]"  IId. d.  ((internal inte rnal  qquotation uota tion  marks ma rks  and and  citations cita tions  oomitted, mitted, 

eemphasis mphasis  added). added). "[A]n "[A]n  injury injury  rrefers e fe rs  tto o  tthe he  iinvasion nvasion  o of f  ssome ome  'legally 'le ga lly  protected protected  iinterest' nte rest'  aarising rising 
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ffrom rom  cconstitutional, onstitutiona l,  statutory, sta tutory,  or or  ccommon om m on  llaw." a w."  PPender ender v. v.  Bank Bank of o fAm. A m.  Corp., Corp.,  788 788  F.3d F.3d  3354, 54,  3366 66 

(4th Cir. Lujan,  504  U.S. a t  578).  (4th  Cir. 2015) 2015)  (quoting (quoting  Lujan, 504 U.S. at 578). 

The 
The  

meaning 
me a ning  

of 
o f  

the 
the  

phrase 
phra se  "

"legally 
le ga lly  p

protected 
rote cted  i

interest" 
nte re st"  

has 
ha s  

been 
be e n  

a 
a  

source 
source  

of 
o f  p
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pronouncement 
pronounce me nt  

that 
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have standing even if he loses on the merits. SSee ee  WWarth, arth,  422 422  U.S. U.S. at a t  500 500  (stating (sta ting  tha t  "sta nding ha ve  sta nding  e ve n  i f  he  lose s  on  the  merits. 

that "standing 

iin n  nno o  wway a y  depends de pe nds  on on  the the  merits me rits  o of f  tthe he  pplaintiffs la intiffs  ccontention onte ntion  that tha t  particular pa rticula r  conduct conduct  iis s  iillegal"); llega l"); 

IIn n  rre e  SSpecial pecial  Grand GrandJJury ury  89-2, 89-2,  450 450  FF.3d .3d  11159, 159,  11172 172  ((10th 10th  Cir. Cir. 2006) 2006)  {"The {"The  term te rm  legally legally 

pprotected rotected interest interest has ha s  generated ge ne ra te d  some som e  cconfusion onfusion  bbecause e ca use  the the  Court Court  has has  made ma de  cclear le a r  tthat ha t  a a  pplaintiff la intiff 

ccan a n  hhave Judicial  Watch,  Inc. 
a ve  standing sta nding  despite de spite  losing losing  oon n  tthe he  mmerits e rits  ..  ..  ..  .. " "   (( emphasis emphasis  in in  original)); origina l));  Judicial Watch, Inc. 

vv. .  UU.S. .S.  Senate, Senate,  432 432  F.3d F.3d  359, 359,  363 363  ((D.C. D.C. CCir. ir. 22005) 005)  ((Williams, Williams,  J., J.,  concurring) concurring)  (expressing (e xpre ssing 

""puzzlement" puzzle me nt"  over ove r  the the  Supreme Supre me  Court's Court's  uuse se  o of f  tthe he  pphrase hra se  "legally "le ga lly  protected" prote cte d"  as a s  a a  "modifier" "modifie r"  a and nd 

e examining xamining  the the  discordant United  States  v. 
discorda nt  state sta te  of o f  tthe he  ccase a se  llaw's a w's  ttreatment re a tment  of o f  the the  phrase); phrase );  United States v. 

RRichardson, ichardson,  418 418  U.S. U.S. 166, 166,  180-81 180-81  (( 1197 9744) )  ((Powell, Powe ll,  J J  .., ,  cconcurring) oncurring)  ( (questioning que stioning  the the  Supreme Supre me 

CCourt's ourt's  approach a pproa ch  in in  Flast, Flast,  392 392  U.S. U.S. at a t  999-101, 9-101,  oon n  tthe he  gground round  that tha t  "[t]he "[t]he  opinion opinion  purports purports  tto o 

sseparate e pa ra te  the the  question que stion  of o f  standing standing  from from  tthe he  mmerits e rits  .... . .  yyet e t  it it  abruptly abruptly  returns re turns  to to  the the  substantive substa ntive 

iissues ssues  rraised a ised  by by  a a  plaintiff pla intiffffor or  tthe he  ppurpose urpose  o of f  ddetermining e te rmining  whether whe the r  there the re  is is  a a  logical logica l  nnexus e xus 

bbetween e twe e n  the the  status sta tus  asserted a sse rte d  and a nd  tthe he  cclaim la im  ssought ought  tto o  bbe e  a adjudicated" djudica te d"  (internal (inte rna l  quotation quota tion  mmarks a rks 

omitted)); Ass'n Ass'n  of o fPub. P ub.  Agency Agency  CCustomers ustomers  vv. .  BBonneville onneville Power Power Admin., Admin.,  733 733  F.3d F.3d  9939,951 39,  951  n.23 omitted));  n.23 

((9th 9th  CCir. ir. 2013) 2013)  ("The ("The  exact e xa ct  requirements re quire me nts  ffor or  a a  ''legally le ga lly  pprotected rote cte d  interest' inte re st'  are a re  far fa r  ffrom rom  cclear."). le a r.").  

TThe he  cconfusion onfusion  is is  compounded compounde d  by by  tthe he  ffact a ct  tthat ha t  tthe he  SSupreme upre me  Court Court  has ha s  occasionally occa siona lly  rresorted e sorte d  tto o 

uusing sing  tthe he  phrase phra se  "judicially "judicia lly  cognizable cogniza ble  iinterest" nte re st"  rrather a the r  tthan, han,  or or  interchangeably inte rcha nge a bly  wwith, ith,  tthe he  pphrase hra se 

""legally le ga lly  protected prote cte d  interest.'' inte re st.''  Judicial Judicial  WWatch, atch,  4432 32  FF.3d .3d  aat t  364 364  (Williams, (Williams,  J., J.,  concurring) concurring)  (("[T]he "[T]he 

[[Supreme] Supreme]  Court Court  appears a ppe a rs  to to  use use  the the  'legally 'le ga lly  pprotected' rote cte d'  a and nd  'judicially 'judicia lly  cognizable' cogniza ble '  language la nguage 

-- 113 3  --


Document ID: 0.7.10659.56882-000001 



iinterchangeably."); nterchangeably.");  ABF ABF Freight Freight Sys., Sys.,   Inc. Inc.   vv. .   IInt'/ nt'/ BBhd. hd.   oof f  TTeamsters, eamsters,   645 645   F.3d F.3d   954, 954,   959 959   (8th (8th   Cir. Cir.  

22011) 011)   ((citing citing   LLujan ujan   for for   the the   proposition proposition   that tha  t   ""[a] [a]   ''legally le  ga  lly   pprotected rotecte  d   iinterest' nte  re  st'   requires requires   only only   a a  


''judicially judicia  lly   ccognizable ognizable   interest"'); inte  re  st'");   Lujan, Lujan,  504 504   UU.S. .S. a  at t   5561-63, 61-63,   5575, 75,   5578 78   (initially (initia lly   stating sta  ting   that tha  t   a a  


pplaintiff la  intiffmmust ust   have ha  ve   suffered suffe  red   "an "a  n   invasion inva  sion   of o  f   a a   legally legally   pprotected rote  cte  d   iinterest" nte  rest"   to to   satisfy sa tisfy   Article Article   III III   but but  

t

then 
hen   r

reverting 
everting   

to 
to   

use 
use   

of 
o  f   

the 
the   

term 
te  rm   

"cognizable" 
"cogniza  ble  "   t

to 
o   c

characterize 
haracte  rize   t

the 
he   v

viability 
ia  bility   

of 
o  f   

that 
tha  t   

interest 
inte  rest   

to 
to  

establish standing); Bennett 
Bennett 

v. 
v.  

Spear, 
Spear,  

520 
520   U

U.S. 
.S. 1

154, 
54,   1

167 
67   (

(1997) 
1997)   (

(stating 
sta ting   

that 
tha  t   

"standing 
"sta  nding   requires:  establish   standing);   

requires: 

(  (  11) )   tthat hat   tthe he   pplaintiff la  intiffhhave a  ve   suffered suffe  re  d   an a  n   'injury 'injury   in in   fact'-an f  a  c  t '- a  n   iinvasion nvasion   o  of f   a a   judicially judicia lly   cognizable cogniza  ble  

iinterest nterest   wwhich hich   is is   (a) (a)   concrete concre  te   and and   particularized pa  rticula  rize  d   a  and nd   ((b) b)   aactual ctual   oor r   iimminent, mminent,   not not   conjectural conjectura l   or or  

hhypothetical"); ypothetica l");   Warth, Warth,   422 422   U.S. U.S. at a  t   514 514   (referring (re  fe  rring   tto o   a  a  ""judicially judicia  lly   ccognizable ognizable   injury" injury"   in in   the the  

ccontext ontext   o  of f   ddiscussing iscussing   the the   legality lega lity   of o  f   Congress Congre  ss   eexpanding xpanding   bby y   sstatute ta tute   tthe he   interests interests   that tha t   may ma  y  

eestablish stablish   sstanding). tanding). Adding Adding   to to   the the   uncertainty, uncerta  inty,   iin n   ssome ome   ccases a  se  s   tthe he   SSupreme upreme   Court Court   makes makes   no no  

mmention e  ntion   wwhatsoever ha  tsoe  ve  r   of o  f   the the   requirement re  quire  me  nt   that tha  t   an a  n   iinjury njury   eentail ntail   tthe he   iinvasion nvasion   of o  f   either e  ithe  r   a a   "legally "le  ga  lly  

pprotected" rotected"   oor r   "''judicially judicia  lly   cognizable" cogniza  ble"   interest. interest. Clapper Clapper vv. .   AAmnesty mnesty IInt'/ nt'/   USA, USA,   133 133   S. S. Ct. Ct. 1138, 1138,  


11147 147   ((2013) 2013)   {{"To "To   establish esta  blish   Article Article   Ill Ill   standing, standing,   an a  n   iinjury njury   mmust ust   bbe e   ''concrete, concre te  ,   particularized, particularized,   and a  nd  

aactual ctual   oor r   iimminent; mminent;   fairly fa irly   traceable trace  able   to to   the the   challenged cha  lle  nge  d   aaction; ction;   a  and nd   rredressable edressable   by by   a a   favorable favorable  

ruling."' (quoting Monsanto Monsanto  Co. Co.  v. v.  Geertson Geertson  Seed Seed FFarms, arms,  5561 61   UU.S. .S. 139,   149   (2010));  ruling."'   (quoting   139, 149 (2010)); 

MMassachusetts assachusetts   v. v.   EPA, EPA,   549 549   U.S. U.S. 497, 497,   517 517   (2007) (2007)   (("To "To   e  ensure nsure   tthe he   pproper rope  r   adversarial adversaria l   presentation, presenta tion,  

LLujan ujan   hholds olds   tthat ha  t   a a   litigant litigant   must must   demonstrate de  monstra  te   tthat ha  t   iit t   hhas as   ssuffered uffe  red   a  a  cconcrete oncre te   and and   particularized particula rize  d  

iinjury njury   tthat ha  t   iis s   e  either ither   actual a  ctua l   or or   imminent, immine  nt,   that tha t   the the   injury injury   iis s   ffairly airly   ttraceable raceable   to to   the the   defendant, defendant,   and and  

tthat ha  t   iit t   iis s   llikely ike  ly   that tha  t   a a   favorable favora  ble   decision de  cision   will will   redress redress   that tha t   injury."). injury.").  

Deciphering the meaning of o  f   the the   phrase phra  se   "legally "lega lly   pprotected rote  cte  d   iinterest" nte  re  st"   also also   is is   muddled muddle  d   by by   the  De  ciphe  ring   the   me  a  ning   the 

vvarying arying   aapproaches pproa  ches   courts courts   use use   to to   identify identify   the the   relevant re le  va  nt   ""interest" inte  re  st"   a  at t   sstake. take. In In   at a  t   least le a st   one one   case ca  se   the the  

UUnited nite  d   SStates ta tes   CCourt ourt   of o  f   Appeals Appe  a  ls   for for   the the   Fourth Fourth   Circuit Circuit   suggested suggeste  d   tthat ha  t   tthe he   interest interest   at a  t   issue issue   could could   be be  
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749 
49  F

F.3d 
.3d  2

246, 
46,  2

262 
62  (

(4th 
4th  C

Cir. 
ir. 2

2014) 
014)  (

(intimating 
intimating  t

that 
hat  l

litigants 
itigants  n

need 
eed  o

only 
nly  a

assert 
ssert  a

an 
n  i

interest 
nterest  t

that 
hat  "

"in 
in 

ttheir heir  vview" iew"  wwas as  pprotected rotected  bby y  tthe he  ccommon ommon  llaw aw  oor r  tthe he  CConstitution). onstitution). OOther ther  ccourts ourts  ffocus ocus 


oobjectively bjectively  oon n  wwhether hether  tthe he  CConstitution, onstitution,  a a  sstatute tatute  oor r  tthe he  ccommon ommon  llaw aw  aactually ctually  rrecognizes ecognizes  tthe he 


asserted interest. See,  e.g.,  Sargeant  v.  Dixon,  130  F.3d  1067,  1069  (D.C. Cir. 1997)  (stating  that 
asserted  interest. See, e.g., Sargeant v. Dixon, 130 F.3d 1067, 1069 (D.C. Cir. 1997) (stating that 

""[a] [a]  llegally egally  ccognizable ognizable  iinterest nterest  mmeans eans  aan n  iinterest nterest  rrecognized ecognized  aat t  ccommon ommon  llaw aw  oor r  sspecifically pecifically 


rrecognized ecognized  aas s  ssuch uch  bby y  tthe he  CCongress"). ongress").  


Still 
o

other 
ther  c

courts 
ourts  h

have 
ave  e

examined 
xamined  w

whether 
hether  t

the 
he  t

type 
ype  o

or 
r  f

form 
orm  o 

of 
f  t

the 
he  i

injury 
njury  i

is 
s  t onally l 

traditionally 
raditi 
Stil  

ddeemed eemed  tto o  bbe e  a a  llegal egal  hharm, arm,  ssuch uch  aas s  aan n  eeconomic conomic  iinjury njury  oor r  aan n  iinvasion nvasion  o of f  pproperty roperty  rrights, ights, 


aalthough lthough  ssuch uch  aan n  iinquiry nquiry  ccan an  bblend lend  iinto nto  tthe he  qquestion uestion  o of f  wwhether hether  tthe he  iinjury njury  iis s  cconcrete oncrete  aand nd 


particularized. SSee, ee,  ee.g., .g.,  DDanvers anvers MMotor otor  CCo., o.,  IInc. nc.  vv. .  FFord ord MMotor otor  CCo., o.,  4432 32  FF.3d .3d  2286,293 86,  293  (z (3d 3d  Cir.  particulari d. Cir. 
e

22005) 005)  ((stating stating  tthat hat  ""[m]onetary [m]onetary  hharm arm  iis s  a a  cclassic lassic  fform orm  oof f  iinjury-in-fact" njury-in-fact"  tthat hat  ""is is  ooften ften  aassumed ssumed 


wwithout ddiscussion" iscussion"  aand nd  aan n  iinvasion nvasion  o of f  pproperty roperty  rrights, ights,  ""whether whether  i  ithout  it t ssounds ounds  iin n  ttort ort  .... . .  oor r  ccontract ontract 


.... . .  uundoubtedly ndoubtedly  ''affect[s] affect[s]  tthe he  pplaintiff la intiff  iin n  a a  ppersonal ersonal  aand nd  iindividual ndividual  wway"' a y"'  ((quoting quoting  LLujan, ujan,  5504 04 


UU.S. .S. aat t  5560 60  nn. . ll  ))). ).  AAt t  lleast east  oone ne  ccourt ourt  hhas as  ffound ound  sstanding tanding  bby y  aanalogizing nalogizing  tto o  iinterests nterests  tthat hat  wwere ere 


never advanced by the party asserting standing.6 6  
SSee ee IIn n  rre e  SSpecial pecial  GGrand rand JJury ury  889-2, 9-2,  450  F.3d  at 
never  advanced  by  the  party  asserting  standing.  450 F.3d at 

6 6  
IIt t  iis s  uunclear nclear  hhow ow  tthis his  aapproach pproach  ccan an  bbe e  rreconciled econciled  wwith ith  tthe he  SSupreme upreme  CCourt's ourt's  aadmonitions dmonitions 


tthat hat  sstanding tanding  ""is is  ggauged auged  bby y  tthe he  sspecific pecific  ccommon-law, ommon-law,  sstatutory tatutory  oor r  cconstitutional onstitutional  cclaims laims  tthat hat a a 

pparty arty ppresents," resents," IInt'! nt'! PPrimate rimate PProt. rot.  LLeague, eagu.e,  5500 00  UU.S. .S. aat t  777 7  ((emphasis emphasis  aadded), dded),  aand nd  a a  ""federal federal 


ccourt ourt  iis s  ppowerless owerless  tto o  ccreate reate  iits ts  oown wn  jjurisdiction urisdiction  bby y  eembellishing mbellishing  ootherwise therwise  ddeficient eficient  aallegations llegations 


oof f  sstanding," tanding,"  WWhitmore, hitmore,  4495 95  UU.S. .S. aat t  1155-56. 55-56. TThe he  TTenth enth  CCircuit ircuit  oopined pined  tthat hat  tthe he  SSupreme upreme  CCourt's ourt's 

ddecision ecision  iin n  BBennett, ennett,  5520 20  UU.S. .S. aat t  1167, 67,  ppresented resented  a a  ""new new  llocution" ocution"  aaccording ccording  tto o  wwhich hich  tthe he 


ssubstitution ubstitution  o of f  tthe he  pphrase hrase  ""judicially judicially  ccognizable ognizable  iinterest" nterest"  ffor or  ""legally legally  pprotected rotected  iinterest" nterest"  ssignaled ignaled 


tthat hat  tthe he  SSupreme upreme  CCourt ourt  hhad ad  aabandoned bandoned  LLujan ujan ''s s  rrequirement equirement  o of f  a a  ""legally legally  pprotected rotected  iinterest" nterest"  iin n 

ffavor avor  o of f  a a  fformulation ormulation  tthat hat  pprovides rovides  tthat hat  ""an an  iinterest nterest  ccan an  ssupport upport  sstanding tanding  eeven ven  iif f  iit t  iis s  nnot ot 


pprotected rotected  bby y  llaw aw  ((at at  lleast, east,  nnot ot  pprotected rotected  iin n  tthe he  pparticular articular  ccase ase  aat t  iissue) ssue)  sso o  llong ong  aas s  iit t  iis s  tthe he  ssort ort  o of f 
iinterest nterest  tthat hat  ccourts ourts  tthink hink  tto o  bbe e  o of f  ssufficient ufficient  mmoment oment  tto o  jjustify ustify  jjudicial udicial  iintervention." ntervention."  JIn n  rre e 
SSpecial pecial  GGrand rand JJury ury  889-2, 9-2,  4450 50  FF.3d .3d  aat t  11172. 172. TThe he  qquestion uestion  o of f  wwhether hether  tthe he  SSupreme upreme  CCourt ourt 


iintended ntended  tto o  aabandon bandon  tthe he  rrequirement equirement  ffor or  a a  ""legally legally  pprotected rotected  iinterest" nterest"  sseems eems  tto o  hhave ave  bbeen een 
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11172-1173 172-1173  (( characterizing characte rizing  fformer orme r  ggrand ra nd  jjurors' urors '  rrequests equests  tto o  llift ift  tthe he  ssecrecy e cre cy  oobligation bliga tion  iimposed mpose d  bby y 

RRule ule  66( (ee) )  o of f  tthe he  FFederal e dera l  RRules ule s  o of f  CCriminal rimina l  PProcedure rocedure  aas s  a an n  iinterest nte rest  iin n  ""stating sta ting  wwhat ha t  tthey hey  kknow" now" 

t
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he  F
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ha t  "
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no 
o  r
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e quire ment  t

that 
ha t  t
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he  l
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for 
or  t
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he  i
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nterest  o 
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that 
ha t  i

is 
s 


''injured injure d  iin n  ffact' a ct'  bbe e  tthe he  ssame a me  aas, s,  oor r  e even ve n  rrelated ela ted  tto, o,  tthe he  llegal egal  basi~ ffor or  tthe he  pplaintiffs la intiffs  cclaim, laim,  at  least b a s i ~  at least 

ooutside utside  tthe he  ttaxpayer-standing a xpayer-standing  ccontext"). onte xt").  

AAlthough lthough  nno o  uuniversal nive rsa l  ddefinition e finition  o of f  tthe he  pphrase hrase  ""legally le ga lly  pprotected rote cte d  iinterest" nte re st"  hhas as  bbeen een 

ddeveloped veloped bby y tthe 7  

e   he  ccase a se  llaw,7 aw, tthe he  SSupreme upre me  CCourt ourt  a and nd  a a  mmajority a jority  o of f  ffederal ederal  jjurisdictions urisdictions  hhave ave 

cconcluded oncluded  tthat hat  a an n  iinterest nte rest  iis s  nnot ot  ""legally le ga lly  pprotected" rote cte d"  oor r  ccognizable ognizable  ffor or  tthe he  ppurpose urpose  o of f  eestablishing stablishing 

sstanding tanding  wwhen hen  iits ts  aasserted sse rted  llegal e gal  s source-whether o urc e -w h e th e r  cconstitutional, onstitutional,  sstatutory, ta tutory,  ccommon ommon  llaw aw  oor r 

rresolved esolved  iin n  tthe he  nnegative e gative  by  the  Supreme  Court's    Raines,  which  wa s  decided  shortly by the Supre me Court's ddecision ecision iin n Raines, which was decided shortly 
aafter fter  BBennett ennett a and nd  wwas as  jjoined oine d  bby y  JJustice ustice  AAntonin ntonin  SScalia, calia ,  tthe he  aauthor uthor  o of f  tthe he  CCourt's ourt's  uunanimous na nimous 

ddecision ecision  iin n  BBennett. ennett.  IIn n  RRaines, aines,  aas s  sstated ta ted  ssupra, upra,  tthe he  SSupreme upreme  CCourt ourt  ""stressed stre sse d  tthat ha t  tthe he  aalleged lleged 

iinjury njury  mmust ust  bbe e  llegally e gally  a and nd  jjudicially udicia lly  ccognizable" ogniza ble "  aand nd  wwent e nt  oon n  tto o  sstate ta te  tthat hat  ""[t]his [t]his  rrequires, equires,  aamong mong 

oother ther  tthings, hings,  tthat ha t  tthe he  pplaintiff la intiffhhave a ve  ssuffered uffe re d  ''an a n  iinvasion nvasion  o of f  a a  llegally egally  pprotected rotected  iinterest nte re st  wwhich hich  iis s 

.... . .  cconcrete oncre te  a and nd  pparticularized."' a rticula rize d."'  5521 21  UU.S. .S. a at t  8819 19  ((quoting quoting  LLujan, ujan,  5504 04  UU.S. .S. a at t  5560). 60). TThe he 

SSupreme upreme  CCourt's ourt's  rrecent e ce nt  ddecision e cision  iin n  SSpokeo pokeo  aalso lso  e employs mploys  tthe he  llocution ocution  rrequiring equiring  tthat, hat,  ""[t]o [t]o 

eestablish stablish  iinjury njury  iin n  ffact, act,  a a  pplaintiff la intiffmmust ust  sshow how  tthat ha t  hhe e  oor r  sshe he  ssuffered uffe red  'an   'an ininvasion  vasion oof fa a  llegally egally 

protected interest'  that  is  ''concrete concre te  and d   tha t is a n pparticularized' a rticula rize d'  aand nd  ''actual a ctua l  oor r  iimminent, mminent,  nnot ot  cconjectural onjectura l protected interest' 

oor r  hhypothetical."' ypothe tica l."'  1136 36  SS. . CCt. t. a at t  11548 548  ((quoting quoting  LLujan, ujan,  5504 04  UU.S. .S. aat t  5560) 60)  ((emphasis emphasis  aadded). dded).  

7 7  
TThe he  bbewildering e wildering  sstate ta te  o of f  tthe he  llaw a w  mmight ight  eexplain xplain  iin n  ppart a rt  wwhy hy  oone ne  ccommentator ommentator  hhas as  rreferred e ferred 

tto o  tthe he  ""injury injury  iin n  ffact" act"  rrequirement e quire me nt  aas s  " "a a  ssingularly ingularly  uunhelpful, nhelpful,  e even ve n  iincoherent, ncoherent,  aaddition ddition  tto o  tthe he 

llaw aw  o of f  sstanding," tanding,"  WWilliam illiam  AA. . FFletcher, le tcher,  TThe he  SStructure tructure  oof fSStanding,  tanding,  998 8  YYale ale  LL.J. .J. 2221,231 21,  231  ((1988), 1988), 

aand nd  aanother nother  hhas as  ttaken a ke n  wwhat ha t  tthe he  UUnited nite d  SStates ta tes  CCourt ourt  o of f  AAppeals ppea ls  ffor or  tthe he  TTenth enth  CCircuit ircuit  ddescribed escribed  aas s 

tthe he  ""somewhat somewha t  ccynical ynica l  vview" ie w"  tthat hat  ""'[t]he '[t]he  oonly nly  cconclusion onclusion  [[regarding regarding  wwhat hat  iinjuries njuries  a are re  ssufficient ufficient 

ffor or  sstanding] tanding]  iis s  tthat ha t  iin n  a addition ddition  tto o  iinjuries njuries  tto o  ccommon ommon  llaw, aw,  cconstitutional, onstitutional,  a and nd  sstatutory ta tutory  rrights, ights,  a a 

pplaintiff la intiffhhas as  sstanding ta nding  iif f  hhe e  oor r  sshe he  a asserts sse rts  aan n  iinjury njury  tthat hat  tthe he  CCourt ourt  ddeems eems  ssufficient ufficient  ffor or  sstanding tanding 

purposes."' IIn n  rre e  SSpecial pecial  GGrand rand JJury ury  889-2, 9-2,  4450 50  FF.3d .3d  aat t  11172 172  (second  alteration  in  original) purpose s."'  (second alteration in original) 
((quoting quoting  EErwin rwin  CChemerinsky, he me rinsky,  FFederal ederal JJurisdiction§ urisdiction§  22.3.2 .3.2  a at t  774 4  ((4th 4th  eed.2003)). d.2003)).  
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has 
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the  

following 
following  

explanation: 
explanation: 

WWhether hether  a a  pplaintiff la intiff  has has  a a  legally legally  pprotected rotected  iinterest nterest  (and (and  thus thus  sstanding) tanding)  ddoes oes  not not 

ddepend epend  oon n  whether whether  he he  can can  ddemonstrate emonstrate  tthat hat  he he  will will  succeed succeed  oon n  tthe he  mmerits. erits.  


OOtherwise, therwise,  every every  unsuccessful unsuccessful  pplaintiff la intiff  wwill ill  have have  lacked lacked  standing standing  iin n  tthe he  ffirst irst 


place. place. TThus, hus,  for for  example, example ,  one one  can can  hhave ave  a a  llegal egal  interest interest  in in  receiving receiving  government government 

benefits and consequently standing to sue because of o f  a a  refusal refusal  to to  ggrant rant  tthem hem  eeven ven benefits  and  consequently  standing  to  sue  because  

tthough hough  tthe he  court court  eventually eventually  rejects rejects  tthe he  cclaim. laim. See See  generally generally  PPublic ublic  CCitizen itizen  v. v. 

UUnited nited  SStates tates  Dep't Dep't  of o f Justice, Justice,  4491 91  UU.S. .S. 4440, 40,  109 109  S. S. Ct. Ct. 2558, 2558,  1105 05  LL.Ed.2d .Ed.2d  3377 77 

((1989) 1989)  ((plaintiffs plaintiffs  had had  standing sta nding  tto o  bbring ring  ssuit uit  uunder nder  [Federal [Federal  Advisory Advisory  CCommittee ommittee 

AAct ct  (("FACA"), "FACA"),  5 5  U.S.C. U.S.C. App. App. §§§ §  11-15] -15]  aalthough lthough  claim claim  failed). failed). Indeed, Indeed,  iin n  LLujan ujan 

ththe e  CCourt ourt  ccharacterized haracterized  the the  "legally "lega lly  pprotected rotected  interest" interest"  element element  of o f  aan n  iinjury njury  iin n  ffact act 


s

simply 
imply  a

as 
s  a 
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"cognizable 
"cognizable  

interest" 
interest"  a
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nd,  w
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ithout  
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addressing  
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whether  t
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laimants 
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hat  th

the 
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tto o  ddo o  sso o  ""undeniably" undeniably"  was was  a a  cognizable cognizable  iinterest. nterest. Lujan, Lujan,  504 504  U.S. U.S. at at  5562-63, 62-63,  1112 12 


SS. . CCt. t. a at t  22137-38. 137-38.  

OOn n  ththe e  oother ther  hand, hand,  if i f  the the  plaintiffs pla intiffs  cclaim la im  hhas as  no no  foundation foundation  in in  llaw, aw,  hhe e  hhas as  no no 


llegally egally  pprotected rotected  interest interest  and and  thus thus  nno o  sstanding tanding  to to  sue. sue. See, See,  e.g., e.g.,  Arjay Arjay  AAssocs. ssocs.  v. v. 

BBush, ush,  8891 91  FF.2d .2d  894, 894,  898 898  (Fed. (Fed. CCir. ir. 11989) 989)  (("We "We  hold hold  that that  appellants appellants  llack ack  sstanding tanding 

bbecause ecause  ththe e  injury injury  they they  assert assert  is is  tto o  a a  nnonexistent onexistent  right right  .... . . . ."");  );AACLU CLU vv. .  FFCC, CC,  5523 23 


FF.2d .2d  11344, 344,  1348 1348  (9th (9th  Cir. Cir. 1975) 1975)  (("If "If  AACLU's CLU's  claim claim  is is  meritorious, meritorious,  sstanding tanding 

eexists; xists;  iif f  nnot, ot,  standing standing  not not  oonly nly  ffails ails  bbut ut  aalso lso  ceases ceases  to to  be be  rrelevant."); elevant.");  UUnited nited 

JJewish ewish  OOrg. rg.  of o f  Williamsburgh Williamsburgh  vv. .  WWilson, ilson,  5510 10  F.2d F.2d  512, 512,  5521 21  ((2d 2d  CCir. ir. 11975) 975) 


(("Whether "Whether  oour ur  decision decision  on on  tthis his  ppoint oint  iis s  ccast ast  on on  the the  merits merits  oor r  aas s  a a  mmatter atter  of o f 

sstanding tanding  iis s  pprobably robably  immaterial."), immateria l."),  aajf'd, jf'd,  4430 30  U.S. U.S. 144, 144,  97 97  SS. . CCt. t. 9996, 96,  551 1  LL.Ed.2d .Ed.2d 

2229 29  ((1977). 1977).  


Claybrook Claybrook vv. .  SSlater, later,  111 111FF.3d .3d9904, 04,  9907 07  ((D.C. D.C. CCir. ir. 11997). 997). Furthermore, Furthermore,  aalthough lthough  tthe he  qquestion uestion  of o f 

wwhether hether  a a  llitigant's itigant's  interest interest  is is  "legally "le ga lly  pprotected" rotected"  ddoes oes  not not  depend depend  on on  the the  mmerits erits  o of f  tthe he  cclaim, laim,  it it 

nevertheless nevertheless  iis s  tthe he  ccase ase  that tha t  "there "the re  aare re  iinstances nstances  iin n  wwhich hich  courts courts  have have  eexamined xamined  tthe he  mmerits erits  of o f  the the 


uunderlying nderlying  cclaim la im  aand nd  concluded concluded  tthat ha t  tthe he  pplaintiffs la intiffs  llacked acked  a a  legally legally  pprotected rotected  iinterest nterest  aand nd 

sttherefore herefore  llacked acked  standing." tanding."  Skull Skull  Valley Valley  BBand and oofGoshute fGoshute Indians Indians  v. v.  NNielson, ielson,  3376 76  FF.3d .3d  1223, 1223, 


1236 ((10th 10th  CCir. ir. 22004) 004)  (citing (citing  Skull Skull  Valley Valley  BBand and oofGoshute fGoshute Indians Indians  vv. .  LLeavitt, eavitt,  2215 15  FF. . SSupp. upp. 2d 1236  2d 

1232, 1232,  11240-41 240-41  ((D. D. UUtah tah  2002) 2002)  (discussing (discussing  ccases), ases),  CClaybrook, laybrook,  111 111  F.3d F.3d  aat t  9907, 07,  aand nd  AArjay rjay Assocs. Assocs. 


8 8  
FFor or  bbrevity revity  aand nd  convenience, convenience ,  tthis his  oopinion pinion  hhereinafter ereinafter  will will  omit omit  the the  pphrase hrase  ""United United  States States 

Court Court  o of f  AAppeals ppeals  ffor or  the" the"  from from  the the  identification identifica tion  o of f  ffederal ederal  circuit circuit  courts courts  o of f  aappeal. ppeal.  
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IInc. nc.  vv. .  Bush, Bush,  891 891FF.2d .2d8894, 94,  898 898  ((Fed. Fed. CCir. ir. 11989)). 989)). AAccord ccordMMartin artin  v. v.  S.E.C., S.E.C.,  134 734  F.3d F.3d  1169, 69,  1173 73 


((2d 2d  CCir. ir. 2013) 2013)  (per (per  curiam) curiam)  (declining (declining  tto o  rreach each  tthe he  mmerits erits  of o f  a a  litigant's litigant's  claims cla ims  when when  sstanding tanding 

wwas as  llacking acking  "except "except  to to  the the  extent extent  tthat ha t  tthe he  mmerits erits  ooverlap verlap  with with  the the  jurisdictional jurisdictional  question"). question").  

In In  McConnell McConnell  v. v.  FEC, FEC,  5540 40  UU.S. .S. 993 3  ((2003), 2003),  ooverruled verruled in in part part on on  other otherggrounds, rounds,  CCitizens itizens 

UUnitedv. nitedv.  FEC, FEC,  558 558  U.S. U.S. 310 310  (2010), (2010),  tthe he  SSupreme upreme  CCourt ourt  concluded concluded  that that  a a  group group  ooflitigants flitiga nts 

llacked acked  Article Article  III III  standing standing  because because  ttheir he ir  cclaims la ims  ccould ould  nnot ot  be be  deemed deemed  "legally "lega lly  cognizable" cognizable"  wwhen hen 

tthe he  CCourt ourt  had ha d  never never  previously previously  rrecognized ecognized  tthe he  bbroadly-asserted: roadly-asserted:  interest interest  and and  tthat ha t  iinterest nterest  wwas as 

ppremised remised  on on  a a  mistaken mistaken  interpretation inte rpre ta tion  o of f iinapplicable napplicable llegal egal precedent. precedent. The The s in    litigants litigant   in 

MMcConnell cConnell  consisted consisted  in in  part pa rt  of o f  a a  ggroup roup  o of f  vvoters, oters,  oorganizations rganizations  representing representing  voters, voters,  aand nd 

ccandidates andidates  who who  collectively collectively  cchallenged, hallenged,  aamong mong  oother the r  tthings, hings,  the the  constitutionality constitutionality  o of f a  a p particular articula r 

ssection ection of o f the the Bipartisan Bipartisan Campaign Campaign RReform e form AAct ct o of f 22002 002 ("BCRA") ("BCRA") tha t amended the Federal           that  amended  the  Federal 

EElection lection Campaign Campaign Act Act of o f 1971 1971 ("FECA") ("FECA") bby y ""increas[ing] increas[ing] and index[ing] for infla tion certa in         and  index[ing]  for  inflation  certain 

FFECA ECA contribution contribution limits." limits." 540 540 UU.S. .S. aat t 2226. 26. AAs s rrelevant elevant here, here, the the litigant group argued that, as            litigant  group  argued  that,  as 


a a rresult esult of o f the the amendments, amendments, they they ssuffered uffe re d aan n iinjury njury tthey hey identified identified as the deprivation o f an "equal            as  the  deprivation  of  an  "equal 

aability bility  to to  participate participa te in in the election'process based on the ir economic sta tus."   the  election'process  based  on  their  economic  status."  Id. Id.  at a t  2227. 27. TThe he 

ggroup roup  asserted asserted  that tha t  this this  injury injury  was was  llegally ega lly  ccognizable ognizable  aaccording ccording  to to  voting-rights voting-rights  ccase ase  llaw aw  tthat ha t 

tthey hey  vviewed iewed  as as  prohibiting prohibiting  "electoral "e lectora l  ddiscrimination iscrimination  bbased ased  on on  economic economic  status status  ... . . .  and and  uupholding pholding 

tthe he  rright ight  to to  an an  equally equally  meaningful meaningful  vote." vote ."  IId. d.  ((internal internal  qquotation uotation  marks marks  omitted). omitted). The The  SSupreme upreme 

CCourt, ourt,  however, however,  disclaimed discla imed  the the  nnotion otion  tthat ha t  iit t  hhad ad  eever ver  ""recognized recognized  a a  legal legal  right right  comparable comparable  tto o 


tthe he  bbroad road  and a nd  diffuse diffuse  injury injury  asserted asserted  bby y  tthe he  .... . .  pplaintiffs." la intiffs."  Id. Id.  In In  addition, addition,  the the  group's group's  ""reliance re liance 

oon n  tthis his  Court's Court's  voting voting  rights rights  cases cases  [[was] was]  mmisplaced" isplaced"  bbecause ecause  those those  cases cases  required required  oonly nly 


""nondiscriminatory nondiscriminatory  access access  to to  the the  ballot ba llot  aand nd  a a  ssingle, ingle,  eequal qual  vote vote  for for  each each  voter" voter"  wwhereas hereas  tthe he 

ggroup roup  hhad ad  not not  claimed cla imed  that tha t  they they  wwere e re  ddenied enied  ssuch uch  eequal qual  access access  or or  the the  right right  to to  vote. vote. IId. d.  TThe he 
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CCourt ourt  ffurther urther  sstated ta ted  tthat ha t  iit t  hhad a d  ppreviously re viously  ""noted note d  tthat hat  ''[p]olitical [p]olitica l  ''free fre e  ttrade' ra de '  ddoes oes  nnot ot  nnecessarily ecessarily 

rrequire equire  tthat ha t  aall ll  wwho ho  pparticipate articipa te  iin n  tthe he  ppolitical olitica l  mmarketplace arke tpla ce  ddo o  sso o  wwith ith  e exactly xactly  eequal qual  rresources,"' e source s,"' 

sso o  tthe he  ggroup's roup's  ""claim cla im  o of f  iinjury njury  .... . .  iis, s,  ttherefore, he refore ,  nnot ot  tto o  a a  llegally egally  ccognizable ogniza ble  rright." ight."  IId. d.  ((quoting quoting 

FFECv. ECv. MMassachusetts assachusetts CCitizens itizens ffor or LLife, ife, IInc., nc., 4479 79  UU.S. .S. 2238,257 38,  257  ( ).   (1986)). 1986)     

IIn n BBond ond  vv. .  UUtreras, treras,  5585 85  FF.3d .3d  11061, 061,  11065-66 065-66  ((7th 7th  CCir. ir. 22009), 009),  tthe he  SSeventh e venth  CCircuit ircuit  rreviewed evie wed 

a a  ddistrict istrict  ccourt ourt  oorder rde r  llifting ifting  a a  pprotective rotective  oorder rde r  a and nd  ppermitting e rmitting  a a  jjournalist ourna list  tto o  iintervene nte rvene  iin n  a a  ccivil ivil 

rrights ights  ccase ase  iinvolving nvolving  aallegations llegations  tthat ha t  CChicago hica go  ppolice olice  oofficers fficers  mmentally enta lly  a and nd  pphysically hysica lly  a abused bused  a a 


pplaintiff la intiffwwhile hile  pperforming e rforming  ttheir heir  oofficial fficia l  dduties. uties. TThe he  jjournalist ourna list  ssought ought  tto o  '"unseal" 'unse a l"  ppolice olice 

ddepartment epa rtment  rrecords ecords  rrelating e la ting  tto o  ccitizen itizen  ccomplaints ompla ints  aagainst gainst  CChicago hicago  ppolice olice  oofficers fficers  tthat ha t  tthe he  ccity ity  hhad a d 

pproduced roduced  dduring uring  ppretrial re tria l  ddiscovery iscove ry  bbut ut  nnever e ve r  ffiled iled  wwith ith  tthe he  ccourt. ourt. IId. d.  a at t  11066. 066. TThe he  jjournalist ourna list 

cclaimed la imed  tthat hat  nno o  ggood ood  ccause a use  eexisted xisted  tto o  ccontinue ontinue  tthe he  pprotective rotective  oorder rder  uunder nde r  RRule ule  226( 6(cc) )  o of f  tthe he 

FFederal edera l  RRules ule s  o of f  CCivil ivil  PProcedure. rocedure . IId. d.  a at t  11065. 065. SSeveral everal  mmonths onths  a after fte r  ddismissing ismissing  tthe he  uunderlying nde rlying 

llawsuit, awsuit,  wwhich hich  hhad a d  ssettled, e ttled,  iid., d.,  tthe he  ddistrict istrict  ccourt ourt  ""reevaluated ree va lua te d  wwhether he the r  ''good good  ccause' a use '  eexisted xisted  tto o 


kkeep eep  tthe he  ddocuments ocuments  cconfidential, onfidentia l,  a and nd  iin n  sso o  ddoing oing  aapplied pplied  a a  ''presumption' pre sumption'  o of f  ppublic ublic  aaccess ccess  tto o 


discovery materials," iid. d.  a discovery  mate ria ls,"  at t  11067. 067. OOn n  bbalance, a lance ,  tthe he  ddistrict istrict  ccourt ourt  cconcluded oncluded  tthat hat  tthe he  ccity's ity's  iinterest nterest 

iin n  kkeeping eeping  tthe he  rrecords ecords  cconfidential onfidentia l  wwas a s  ooutweighed utwe ighe d  bby y  tthe he  ppublic's ublic's  iinterest nterest  iin n  iinformation nformation  aabout bout 

ppolice olice  mmisconduct; isconduct;  aas s  a a  rresult, esult,  tthe he  ccourt ourt  ggranted ra nted  tthe he  jjournalist's ourna list's  rrequest e que st  tto o  iintervene ntervene  aand nd  llifted ifted  tthe he 

pprotective rotective  oorder. rder. IId. d.  OOn n  aappeal ppeal  bby y  tthe he  ccity, ity,  tthe he  SSeventh eventh  CCircuit ircuit  ccharacterized haracterized  aas s  a a  ""mistake" mista ke "  tthe he 

ddistrict istrict  ccourt's ourt's  ffailure ailure  tto o  cconsider onside r  wwhether he the r  tthe he  jjournalist ourna list  hhad a d  sstanding tanding  iin n  vview iew  o of f  tthe he  ffact act  tthat ha t  tthe he 

uunderlying nderlying  llawsuit awsuit  hhad a d  bbeen e e n  ddismissed. ismissed. IdId. .  a at t  11068. 068. TThe he  SSeventh eventh  CCircuit ircuit  hheld e ld  tthat hat  a a  tthird hird  pparty a rty 

sseeking ee king  ppermissive e rmissive  iintervention ntervention  tto o  cchallenge ha lle nge  a a  pprotective rotective  oorder rde r  aafter fte r  a a  ccase ase  hhas as  bbeen e e n  ddismissed ismissed 

""must m ust  mmeet e e t  tthe he  sstanding ta nding  rrequirements e quire ments  o of f  AArticle rticle  IIII II  iin n  aaddition ddition  tto o  RRule ule  224(b)'s 4(b)'s  rrequirements equirements  ffor or 

permissive intervention." Id.  at  1072. Discussing  Article  Ill 's  sta nding  requirements,  id.  a t permissive  inte rve ntion."  Id. at 1072. Discussing Article Ill's standing requirements, id. at 
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II  0072-73, 72-73,   tthe he   SSeventh eventh   Circuit Circuit   noted noted   that, that,   ""while while   a  a  llitigant itigant   nneed eed   nnot ot   definitely definitely   'establish 'establish   that that   a  a 


right of his has been infringed,' he 'must have a colorable cclaim laim   to to   such such   a a right' right'   to to   satisfy satisfy   Article  
right   of   his   has   been   infringed,'   he   'must   have   a   colorable   Article 

ID," 
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Because 
Because   
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the   d
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ourt's   d

decision 
ecision   

to 
to   

lift 
lift   

the 
the   
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ppremised remised   oon n   a  a  ppresumptive resumptive   right right   of of   access access   to to   ddiscovery iscovery   mmaterials, aterials,   id. id.  at at   1067, 1067,   the the   SSeventh eventh   CCircuit ircuit  


aanalyzed nalyzed   tthe he   llegal egal   bbasis asis   of o  f   such such   a a   presumptive presumptive   rright ight   aand nd   cconcluded oncluded   that, that,   while while   "most "most   documents documents  


filed in court are id.  at   1073,   it   nevertheless   is   the   case   that  
filed   in   court   are   ppresumptively resumptively   open open   to to   the the   ppublic," ublic,"   id. at 1073, it nevertheless is the case that 

""[g]enerally [g]enerally   sspeaking, peaking,   the the   public public   has has   no no   constitutional, constitutional,   sstatutory tatutory   (rule-based), (rule-based),   or or   common-law common-law  


right right   oof f   aaccess ccess   tto o   uunfiled nfiled discovery," discovery,"   id. id.  at at   11073 073   ((emphasis emphasis   iin n   ooriginal). riginal). The The   Seventh Seventh   Circuit Circuit   aalso lso  


ffound ound   nno o   ssupport upport   ffor or   the the   notion notion   that that   Rule Rule   26( 26( c) c)   ""creates creates   a  a  ffreestanding reestanding   public public   right right   of of   access access   to to  


unfiled untiled   ddiscovery." iscovery."   IId. d.   at at   1076. 1076. IIt t  then then   proceeded proceeded   tto o   cconsider onsider   aand nd   reject reject   whether, whether,   alternatively, alternatively,  


t

the 
he   F

First 
irst   A

Amendment 
mendment   

supplied 
supplied   

such 
such   

a 
a   

right. 
right. IId. d.  aat t   11077-78. 077-78. LLacking acking   any any   legal legal   basis basis   tto o   aassert ssert   a  a 


rright ight   tto o   uuntiled ntiled   ddiscovery, iscovery,   the the   Seventh Seventh   Circuit Circuit   hheld eld   tthat hat   tthe he   jjournalist ournalist   "has "has   no no   injury injury   to to   a  a  llegally egally  


Id.  t  
pprotected  a  1078.  rotected   iinterest nterest   aand nd   therefore therefore   nno o   sstanding tanding   tto o   ssupport upport   iintervention." ntervention."   Id. at 1078. 

GGriswold riswold   vv. . DDriscoll, riscoll,  616 616   F.3d F.3d   53 53   (1st (1st   Cir. Cir. 22010), 010),   iis s   aanother nother   instructive instructive   case. case. The The   First First  


Circuit Circuit   hheld eld   tthat hat   llitigants itigants   lacked lacked   a a   legally legally   protected protected   iinterest nterest   bbecause ecause   the the   source source   of o  f   the the   iinterest, nterest,   tthe he  


First First   AAmendment, mendment,   ddid id   not not   apply. apply. In In   Griswold, Griswold,  sstudents, tudents,   pparents, arents,   teachers, teachers,   and and   the the   Assembly Assembly   oof f  

Turkish Turkish   AAmerican merican   AAssociations ssociations   ("ATAA") ("ATAA")   collectively collectively   cchallenged hallenged   a a   decision decision   by by   the the  


Commissioner Commissioner   o  of f   EElementary lementary   and and   Secondary Secondary   EEducation ducation   oof f   MMassachusetts assachusetts   to to   revise revise   a a   statutorily­statutorily-

mmandated andated   aadvisory dvisory   ccurriculum urriculum   guide. guide. 616 616   F.3d F.3d   aat t   554-56. 4-56. TThe he   CCommissioner's ommissioner's   initial initial   revisions revisions  


wwere ere   mmotivated otivated   bby y   ppolitical olitical   pressure pressure   to to   assuage assuage   a  a  TTurkish urkish   ccultural ultural   organization organization   that that   objected objected   tto o  


the the   ccurriculum urriculum   gguide's uide 's   references references   to to   the the   Armenian Armenian   ggenocide enocide   aas s   bbiased iased   for for   failing failing   to to   acknowledge acknowledge  


aan n   oopposing pposing   ccontra-genocide ontra-genocide   perspective. perspective. Id. Id.  aat t   554-55. 4-55. AAfter fter   tthe he   revised revised   curriculum curriculum   guide guide   was was  
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ssubmitted ubmitted  to to  legislative le gisla tive  officials, officia ls,  the the  CCommissioner ommissione r  aagain ga in  modifi~d m o d i f i ~ d  it it  -- a at t  tthe he  rrequest e que st  o of f 

AArmenian rmenian  descendants de scendants  -- by by  removing re moving  rreferences eference s  tto o  aall ll  pro-Turkish pro-Turkish  websites websites  ((including including  wwebsites ebsites 

that that  ppresented resented  the the  contra-genocide contra -ge nocide  perspective) pe rspective)  eexcept xcept  the the  Turkish Turkish  Embassy's Emba ssy's  wwebsite. ebsite. IId. d.  aat t  555. 5.  


The The  pplaintiffs la intiffs  sued sue d  claiming cla iming  that tha t  the the  revisions revisions  tto o  tthe he  ccurriculum urriculum  guide guide  wwere ere  mmade a de  iin n  vviolation iola tion  o of f 
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"inquire, 
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learn  f

free 
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from 
rom  v

viewpoint 
iewpoint 

ddiscrimination iscrimination  ... . . .  and a nd  to to  speak." spe a k."  Id. Id.  a at t  556. 6. IIn n  aan n  oopinion pinion  notable notable  for for  iits ts  aauthorship uthorship  bby y  UU.S. .S.  


Supreme Supreme  Court Court  Associate Associa te  Justice Justice  DDavid a vid  SSouter oute r  ((Ret.), Ret.),  sitting sitting  by by  designation, designation,  tthe he  FFirst irst  CCircuit ircuit 

affirmed affirmed  the the  dismissal dismissa l  of o f  the the  AT ATAAA'  A'  s s  FFirst irst  AAmendment mendme nt  claim cla im  aas s  ttime ime  bbarred arred  a and nd  tthen hen 

cconsidered onsidered  whether whe the r  the the  remaining re ma ining  pplaintiffs la intiffs  hhad a d  sstanding tanding  to to  assert assert  a a  FFirst irst  AAmendment me ndme nt  rright. ight. IId. d. 


RRemarking emarking  that tha t  "we "we  see se e  this this  as as  a a  case ca se  iin n  wwhich hich  tthe he  dispositiv~ questions questions  o of f  sstanding ta nding  aand nd d i s p o s i t i v ~  

sstatement ta tement  of o f  cognizable cogniza ble  claim cla im  are are  difficult difficult  tto o  ddisentangle," isentangle ,"  the the  First First  Circuit Circuit  ffound ound  iit t  ""prudent prude nt  tto o 

ddispose ispose  of o f  both both  standing sta nding  and a nd  merits merits  iissues ssues  ttogether." oge the r."  Id. Id.  The The  First First  Circuit Circuit  tthen he n  eevaluated valuated 

wwhether hether  the the  challenged cha llenge d  advisory a dvisory  ccurriculum urriculum  gguide uide  wwas as  analogous analogous  to to  a a  vvirtual irtual  sschool chool  llibrary-in ib ra r y - in 

wwhich hich  case case  the the  revisions revisions  to to  the the  gguide uide  wwould ould  bbe e  ssubject ubject  to to  First First  AAmendment mendment  rreview eview  ppursuant ursua nt  tto o 

tthe he  pplurality lurality  decision de cision  in in  Board Board of o fEducation, E ducation,  IIsland sland  TTrees rees  Union Union  Free Free SSchool chool DDistrict istrict NNo. o.  226 6 vv. . 


Pico, Pico,  457 457  U.S. U.S. 853 853  (1982)-or ( 1 9 8 2 ) - o r  whether whe the r  tthe he  gguide uide  wwas as  more more  properly prope rly  characterized characterized  aas s  aan n  e element leme nt 

of o f  ccurriculum urriculum  over ove r  which which  the the  State State  BBoard oa rd  o of f  EEducation duca tion  may ma y  exercise exercise  discretion. discretion. IId. d.  a at t  556-60. 6-60.  

The The  FFirst irst  Circuit Circuit  ultimately ultima te ly  regarded re ga rde d  the the  ccomplaint ompla int  aas s  pleading plea ding  "a "a  curriculum curriculum  gguide uide  cclaim la im  tthat ha t 

should should  be be  treated tre a te d  like like  one one  about a bout  a a  library, library,  iin n  wwhich hich  ccase ase  pleading pleading  cognizable cognizable  injury injury  aand nd  sstating ta ting  a a 


cognizable cognizable  claim cla im  resist re sist  distinction." distinction."  IId. d.  a at t  556. 6. DDeclining eclining  to to  extend exte nd  "the "the  PPico ico  pplurality's lura lity's  nnotion otion 

of o f  nnon-interference on-interference  with with  school school  libraries libraries  aas s  a a  cconstitutional onstitutiona l  basis ba sis  for for  limiting limiting  tthe he  ddiscretion iscretion  o of f 

state state  aauthorities uthorities  to to  set se t  curriculum," curriculum,"  the the  FFirst irst  CCircuit ircuit  ffound ound  that tha t  the the  guide guide  wwas as  a an n  eelement lement  o of f 

curriculum, id. id.  at a t  59, 59,  so so  that tha t  "revisions "re visions  tto o  tthe he  GGuide uide  aafter fter  i  ucurriculum, its ts submission s bmission  t to o  llegislative egisla tive  oofficials, fficia ls, 
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TThe he   FFirst irst   CCircuit ircuit   therefore there fore   affirmed affirmed   tthe he   llower owe  r   ccourt's ourt's   jjudgment udgme  nt   tthat ha  t   tthe he   First First   Amendment Ame  ndme  nt   did did   nnot ot

aapply pply   tto o   tthe he   challenged cha  llenged   curriculum curriculum   guide guide   and, and,   as as   a  a  rresult, esult,   tthe he   pplaintiffs la intiffs   had had   failed fa iled   to to   establish establish  

eeither ither   a  a  ccognizable ognizable   injury injury   or or   a a   cognizable cognizable   claim. claim. IId. d.  a at t  556, 6,  660. 0.  


TThe he  D.C. D.C. Circuit's Circuit's  decision de cision  in in  Claybrook, Claybrook,   ccited ited  ssupra, upra,  aalso lso   llends ends   authority authority   to to   the the  


pproposition roposition   that tha  t   a a   party pa  rty   lacks lacks   standing standing   when whe  n   tthe he   sstatutory, ta tutory,   cconstitutional, onstitutional,   common common   law law   or or   other othe r  

ssource ource   o  of f   tthe he   asserted asse  rted   legal legal   interest inte  rest   does does   not not   apply a  pply   oor r   ddoes oes   nnot ot   eexist. xist. CClaybrook laybrook involved involved   a a  


llawsuit awsuit   ffiled iled   by by   Joan Joa  n   Claybrook, Claybrook,   a a   co-chair co-cha ir   o  of f   CCitizens itizens   ffor or   RReliable eliable   a  and nd   Safe Safe   Highways Highways  

(("CRASH"), "CRASH"),   who who   sued sued   the the   Administrator Administra  tor   o  of f   tthe he   FFederal ederal   HHighway ighway   AAdministration dministra  tion   ("FHW ("FHWA") A ")   for for


ffailing ailing   tto o   pprevent revent   an an   agency a  ge  ncy   advisory a  dvisory   committee committe  e   ffrom rom   ppassing assing   a  a  rresolution esolution   that tha t   criticized criticize  d  

CCRASH's RASH's   ffund-raising und-raising   literature. litera ture . 111 111   FF.3d .3d   a  at t   9905, 05,   9906. 06. CClaybrook la  ybrook   cclaimed la imed   that tha  t   the the  


AAdministrator dministra tor   violated viola te  d   the the   Federal Fe  de  ra  l   Advisory Advisory   CCommittee ommittee   AAct ct   (("FACA"), "FACA"),   5 5 U.S.C. U.S.C. App.§§ App.§§   1-15, 1-15,  


bby y   ppermitting ermitting   the the   advisory a  dvisory   committee committe  e   tto o   vvote ote   oon n   aand nd   ppass ass   tthe he   cchallenged ha  lle  nged   resolution, resolution,   which which  

CClaybrook laybrook   claimed cla imed   was wa  s   not not   on on   the the   ccommittee's ommitte  e  's   aagenda ge  nda   a  and nd   nnot ot   wwithin ithin   the the   committee's committe  e  's   aauthority. uthority.

IId. d.   a  at t   9906. 06. The The   Administrator Administra  tor   countered counte  re  d   bby y   aarguing rguing   tthat ha  t   CClaybrook la  ybrook   llacked acked   standing sta  nding   "because "be  ca  use   the the

llegal egal   dduty uty   sshe he   claims cla  ims   he he   violated viola  te  d   does doe  s   not not   eexist." xist."   IId. d.   aat t   9907. 07. UUpon pon   aanalysis nalysis   of o  f   the the   relevant re  levant  

pprovisions rovisions   oofFACA, fFACA,   5 5 U.S.C. U.S.C. App.§§ Ap  p.§§   9(c)(B), 9(c)(B),   ll0(a){l), O(a){l),   110(a)(2), 0(a)(2),   ll0(e), O(e),   l0(f), lO(f),   the the   D.C. D.C. Circuit Circuit  

aagreed greed   tthat hat   the the   Act Act   did did   not not   impose impose   the the   a  asserted sserte  d   llegal egal   dduty uty   tthat hat   sserved erved   aas s   a a   basis basis   for for   Claybrook's Cla  ybrook's  

cclaimed la imed   iinjury, njury,   the the   agency a  ge  ncy   otherwise othe  rwise   ccomplied omplie  d   wwith ith   tthe he   AAct, ct,   aand nd   tthe he   ddecision ecision   to to   adjourn adjourn   the the  

aadvisory dvisory   ccommittee ommitte  e   meeting me  e  ting   was was   committed committe  d   tto o   tthe he   a  agency's ge  ncy's   ddiscretion iscre tion   pursuant pursuant   to to   5 5 U.S.C. U.S.C.  

§ §  7701(a)(2). 01(a)(2). Id. Id.  at a  t   907-909. 907-909. Because Be  ca  use   FFACA ACA   ooffered ffe  re  d   nno o   rrecourse ecourse   tto o   CClaybrook, laybrook,   the the   DD.C. .C. CCircuit ircuit  

hheld eld   tthat hat   ""[i]n [i]n   sum, sum,   we we   are a re   left left   wwith ith   nno o   llaw a  w   tto o   aapply pply   tto o   CClaybrook's la  ybrook's   cclaim laim   and and   cconsequently onsequently  

Claybrook lacks standing." Id.  a t  909.  Claybrook   lacks   sta  nding."   Id. at 909. 
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TThe he  Ninth Ninth  Circuit Circuit  reached re a che d  a a  similar simila r  result re sult  iin n  FFleck leck & &  AAssocs., ssocs.,  IInc. nc.  v. v.  Phoenix, Phoenix,  an an  Arizona Arizona 

MMun. un.  CCorp., orp.,  471 471 FF.3d .3 d1 1100 1 0 0  (9th (9th  Cir. Cir. 2006). 2006). TThe he  aappellant ppellant  iin n  FFleck leck  & &  AAssocs. ssocs.  was was  a a  "for-profit "for-profit 

ccorporation orporation  that tha t  operate[d] opera te[d]  ... . . .  a a  gay ga y  men's m e n's  ssocial ocia l  cclub lub  iin n  PPhoenix, hoenix,  AArizona" rizona "  where whe re  "[s]exual "[s]e xua l 

aactivities ctivities  [[took] took]  place place  in in  the the  dressing dre ssing  rrooms ooms  a and nd  iin n oother ther  aareas reas  o of f  tthe he  cclub." lub."  471 471  F.3d F.3d  at a t  1102. 1102.  


PPursuant ursuant  tto o  a a  Phoenix Phoe nix  ordinance ordina nce  banning ba nning  tthe he  ooperation pera tion  o of f  llive ive  ssex ex  aact ct  bbusinesses, usinesses,  a a  social social  club club 

ooperated perated  bby y  the the  appellant a ppella nt  was was  subjected subje cte d  to to  a a  ppolice olice  ssearch earch  dduring uring  wwhich hich  two two  employees e mployee s  were we re 

qquestioned uestioned  and and  detained. detained. Id. Id.  at a t  1102-1103. 1102-1103. TThe he  aappellant ppellant  wwas a s  aalso lso  ""threatened thre a te ne d  with with  similar simila r 

aactions." ctions."  IId. d.  at a t  1103. 1103. The The  appellant appe llant  sued sue d  tthe he  ccity ity  sseeking eeking  bboth oth  iinjunctive njunctive  and and  declaratory decla ratory  relief re lie f 

oon n  tthe he  gground round  that tha t  the the  ordinance ordinance  violated viola te d  iits ts  cconstitutional onstitutional  pprivacy rivacy  rrights. ights. Id. Id.  at a t  1102. 1102. The The 

ddistrict istrict  ccourt ourt  interpreted inte rpre te d  the the  appellant's a ppe lla nt's  complaint compla int  tto o  rraise aise  oone ne  cclaim la im  bbased ased  on on  the the  invasion inva sion  of o f  its its 


ccustomers' ustome rs'  privacy privacy  rights rights  and a nd  a a  second se cond  cclaim la im  bbased a se d  oon n  tthe he  iinvasion nvasion  o of f  the the  appellant's a ppe lla nt's  rights rights  as as  a a 


ccorporation. orporation. Id. Id.  at at  1103. 1103. With With  respect re spe ct  to to  the the  claim cla im  bbased ased  oon n  tthe he  ccustomers' ustome rs'  privacy priva cy  rights, rights,  the the 


ddistrict istrict  ccourt ourt  found found  that tha t  the the  appellant a ppe lla nt  lacked la cke d  sstanding tanding  tto o  ppursue ursue  tthat ha t  cclaim la im  and, and,  alternatively, alternatively,  the the 

aappellants' ppe lla nts'  customers custome rs  had ha d  no no  privacy priva cy  rrights ights  iin n  tthe he  ssocial ocial  cclub lub  sso o  ddismissal ismissal  was was  further further  warranted wa rra nte d 

ffor or  ffailure ailure  tto o  state sta te  a a  claim cla im  for for  relief. relief. Id. Id.  The The  ddistrict istrict  ccourt ourt  hheld, eld,  hhowever, owever,  that tha t  the the  appellant a ppella nt  had ha d 

sstanding tanding  tto o  assert a ssert  its its  own own  privacy priva cy  rights rights  aas s  a a  ccorporation, orporation,  aalbeit lbe it  ""[t]he [t]he  ccourt ourt  did did  not not  ... . . .  identify identify 

wwhat hat  tthose hose  corporate corpora te  rights rights  might might  have ha ve  bbeen" e e n"  a and nd  ""immediately imme dia te ly  pproceeded roceeded  to to  hold hold  that tha t  [the [the 

aappellant] ppellant]  llacked acked  any any  cognizable cogniza ble  pprivacy riva cy  rrights ights  a and nd  ddismissed ismissed  ffor or  ffailure ailure  to to  state sta te  a a  claim." cla im."  Id. Id. 


OOn n  aappeal, ppeal,  the the  Ninth Ninth  Circuit Circuit  agreed agree d  with with  tthe he  ddistrict istrict  ccourt ourt  tthat hat  tthe he  aappellant ppellant  lacked lacked  associational associa tional 

standing9 9  
standing tto o  assert asse rt  its its  customers' custome rs'  rights rights  bbut ut  hheld e ld  tthat ha t  tthe he  ddistrict istrict  ccourt ourt  eerred rred  by by  addressing addressing  the the 

mmerits erits  o of f  tthe he  customers' custome rs'  privacy priva cy  rights rights  iin n  tthe he  ssocial ocia l  cclub lub  wwhen he n  tthe he  ccourt ourt  lacked lacked  subject subject  matter ma tte r 

9 9  
""Under Unde r  the the  doctrine doctrine  of o f  'associational' 'a ssocia tiona l'  o or r  ''representational' re pre se nta tiona l'  sstanding tanding  an an  organization organiza tion  may may 

bbring ring  ssuit uit  oon n  behalf be ha lf  of o f  its its  members me mbe rs  whether whe the r  or or  nnot ot  tthe he  oorganization rganiza tion  iitself tse lfhhas as  suffered suffered  an an  injury injury 

ffrom rom  tthe he  cchallenged hallenge d  action." a ction."  Id. Id.  at a t  1105. 1105.  
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in Lawrence Lawrence vv. .  TTexas, exas,  539 539  U.S. U.S. 558, 558,  1123 23  SS. . CCt. t. 22472, 472,  156 156  L. L. Ed. Ed. 2d 2d  508 508  ((2003)." 2003)."  IId. d.  a  
in  at t 1104. 1104.  

The The  NNinth inth  CCircuit ircuit  ddetermined, etermined,  however, however,  tthat hat  nno o  ccorporate orporate  right right  to to  privacy privacy  eemanated manated  ffrom rom  that that 


case, case,  iid. d.  aat t  11105, 105,  11106, 106,  and, and,  as as  a a  result, result,  ""[b [b]e]ecause cause  tthe he  right right  to to  privacy privacy  ddescribed escribed  iin n  LLawrence awrence is is 


purely purely  ppersonal ersonal  aand nd  unavailable unavailable  to to  a a  corporation, corporation,  [[ the the  appellant appellant  corporation] corporation]  ffailed ailed  tto o  aallege llege  an an 


injury 
an  

in 
id.  t  1105 
i jury in  f
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id. at 1105. 

In MMuntaqim untaqim  v. v.  Coombe, Coombe,  449 449  F.3d F.3d  3371 71  ((2d 2d  CCir. ir. 2006) 2006)  (en (en  bane) bane)  ((per per  ccuriam), uriam),  the  Second 
In  the Second 

Circuit Circuit  cconsidered onsidered  a a  prisoner's prisoner's  complaint complaint  cchallenging hallenging  New New  York York  Election Election  LLaw aw  ssection ection  5-106 5-106  on on 


the the  gground round  tthat hat  iit t  ddenied enied  felons felons  the the  right right  tto o  vvote ote  iin n  vviolation iolation  of of  section section  2 2  oof f  tthe he  VVoting oting  RRights ights  Act Act 


"because "because  iit t  ''result[ result[e ed] d]  in in  a a  denial denial  or or  aabridgement bridgement  o of f  tthe he  right right  ... . . .  to to  vote vote  oon n  aaccount ccount  o of f  race."' race ."' 

449 449  F.3d F.3d  aat t  3374 74  ((quoting quoting  42 42  U.S.C. U.S.C. § §  11973(a), 973(a),  ttransferred ransferred  to to  52 52  U.S.C. U.S.C. § §  110301). 0301). BBecause ecause  the the 


prisoner id.  at  374,  and  the  Second 
prisoner  wwas as  a a  rresident esident  of of  California California  before before  hhe e  wwas as  iincarcerated, ncarcerated,  id. at 374, and the Second 

Circuit Circuit  cconcluded oncluded  tthat hat  "under "under  New New  YYork ork  llaw, aw,  [[his] his]  iinvoluntary nvoluntary  presence presence  iin n  a a  NNew ew  YYork ork  prison prison 


[[did] did]  nnot ot  cconfer onfer  rresidency esidency  for for  purposes purposes  o of f  rregistration egistration  and and  voting," voting,"  id. id.  aat t  3376, 76,  tthe he  ccourt ourt  found found 


that that  ""his his  iinability nability  tto o  vote vote  in in  New New  York York  aarises rises  ffrom rom  tthe he  fact fact  that that  he he  was was  a a  rresident esident  o of f  CCalifornia, alifornia, 


not not  bbecause ecause  hhe e  wwas as  a a  convicted convicted  felon felon  ssubject ubject  tto o  tthe he  aapplication pplication  ofNew ofNe w  YYork ork  EElection lection  LLaw aw 


section 5-106," iid. d.  As As  a a  result, result,  the the  SSecond econd  CCircuit ircuit  hheld eld  that that  that that  the the  pprisoner risoner  ""suffered suffered  no tion   no 
sec 5-106," 

''invasion invasion  o of f  a a  lelegally gally  protected protected  interest."' inte rest."'  IId. d.  ((quoting quoting  Lujan, Lujan,  504 504  U.S. U.S. aat t  5560). 60).  


OOther ther  ffederal ederal  circuits circuits  similarly similarly  hhave ave  cconcluded oncluded  that, that,  when when  the the  source source  o of f  tthe he  llegal egal  interest interest 


asserted asserted  bby y  a a  litilitigant gant  does does  not not  apply apply  or or  ddoes oes  nnot ot  eexist, xist,  the the  litigant litigant  has has  not not  eestablished stablished  a a  ccolorable olorable 


claim tto o  a a  rright ight  tthat hat  is is  "legally "legally  protected" protected"  oor r  ""cognizable" cognizable"  for for  the the  purpose purpose  oof f  e 
claim  establishing stablishing  an an 
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iinjury njury  iin n  fact fact  that tha t  satisfies sa tisfies  Article Article  IIll's l l 's  sstanding tanding  rrequirement. equirement. See, See,  e.g., e.g.,  24th 24th  Senatorial Senatorial DDist. ist. 


RRepublican epublican  Comm. Comm.  v. v.  A/com, A/com,  820 820  FF.3d .3d  6624, 24,  6633 33  ((4th 4th  CCir. ir. 2016) 2016)  (finding (finding  that tha t  "[b]ecause "[b]e ca use  nneither e ithe r 
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pplace, lace,  hhe e  fails fails  to to  make ma ke  out out  'an 'a n  invasion invasion  o of f  a a  llegally e gally  pprotected rotected  interest,' inte rest,'  i.e. i.e. actual actual  iinjury, njury,  iin n  tthis his 

ccase" ase"  ((quoting quoting  Lujan, Lujan,  504 504  U.S. U.S. at at  560) 560)  ((emphasis e mphasis  iin n  ooriginal)); riginal));  Spirit Spirit Lake Lake Tribe Tribe  of o fIndians I ndians  eex x 

rrel. el.  CComm. omm.  of o f Understanding Understanding and and Respect Respect  vv. .  NNat' at'l l   CCollegiate ollegiate Athletic Athletic Ass Ass 'n, 'n,  715 715  F F..3d 3d  11089, 089, 


11092 092  ((8th 8th  Cir. Cir. 2013) 2013)  (noting (noting  that tha t  injury injury  rresulting esulting  ffrom rom  a a  college college  ceasing ce asing  to to  use use  a a  Native Na tive 

AAmerican merican  name, name ,  "even "e ve n  if i f  ... . . .  sufficiently sufficiently  cconcrete oncre te  aand nd  pparticularized a rticula rized  ... . . .  does does  not not  result re sult  from from  tthe he 

iinvasion nvasion  of o f  a a  legally legally  protected protecte d  interest"); interest");  WWhite hite  vv. .  UUnited nited  States, States,  601 60 1 FF.3d .3 d5545,555 45,  555  (6th (6th  CCir. ir.  

22010) 010)  ((stating sta ting  that tha t  the the  plaintiffs pla intiffs  "must "m ust  demonstrate de monstra te  aan n  iinjury-in-fact njury-in-fact  to to  a a  legally legally  protected prote cted 

iinterest" nterest"  but but  failed fa iled  to to  do do  so so  because beca use  "none "none  of o f  tthe he  ppurported urporte d  'c<?nstitutional' 'c<?nstitutional'  injuries injuries  actually actually 

iimplicates mplicates  the the  Constitution"); Constitution");  Pichler Pichler  v. v.  UNITE, UNITE,  542 542  FF.3d .3d  380, 380,  390-92 390-92  (3d (3d  Cir. Cir. 2008) 2008)  (affirming (a ffirming 

ddismissal ismissal  on on  the the  ground ground  that tha t  litigants litigants  failed fa iled  tto o  eestablish stablish  an an  injury injury  to to  a a  "legally "le gally  protected protecte d  interest" inte rest" 

bbecause ecause  the the  Driver's Drive r's  Privacy Priva cy  Protection Prote ction  Act Act  of o f  11994, 994,  118 8  U.S.C. U.S.C. §§ §§  2721-2725, 2721-2725,  wwas a s  iinterpreted nterpreted 

tto o  aapply pply  only only  to to  an a n  individual individua l  whose whose  ppersonal e rsona l  iinformation nformation  was wa s  contained conta ined  in in  a a  motor motor  vvehicle ehicle 

rrecord ecord  aand nd  not not  to to  spouses spouse s  who who  mmight ight  sshare ha re  tthat ha t  ssame a me  ppersonal e rsona l  information information  but but  were we re  nnot ot  tthe he 

ssubject ubject  of o f  the the  motor motor  vehicle ve hicle  record); record);  BBochese, ochese,  4405 05  FF ..3d  3d  at a t  984 984  (litigant (litigant  was was  not not  an an  iintended ntended 

bbeneficiary eneficiary  of o f  a a  contract contra ct  amendment a me ndme nt  sso o  hhe e  ""had ha d  nno o  ''legally le ga lly  cognizable cogniza ble  interest' inte re st'  iin n  tthat hat  aagreement greement 

aand nd  ttherefore herefore  lack[ lack[ed] ed]  standing sta nding  to to  cchallenge ha lle nge  iits ts  rrescission"); escission");  Aiken Aiken  v. v.  Hackett, Hackett,  281 281  FF . .3d 3d  5516, 16,  5519-19-

220 0  ((6th 6th  Cir. Cir. 2002) 2002)  (appellants (a ppe llants  who who  cclaimed la imed  tthey he y  wwere e re  ddenied e nie d  a a  benefit be nefit  in in  violation viola tion  o of f  tthe he  EEqual qual 

PProtection rotection  Clause Cla use  but but  did did  not not  allege a llege  that tha t  tthey hey  wwould ould  hhave ave  received re ce ive d  the the  benefit benefit  under unde r  a a  rrace­ace-

neutral policy lacked standing because they ""failed fa ile d  tto o  aallege llege  the the  invasion invasion  o f  a  right  that  the  law neutral  policy  lacke d  sta nding  be ca use  the y  of a right that the law 
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pprotects"); rotects");  Arjay ArjayAAssocs., ssocs .,  891 891   F.2d F.2d   at a  t   898 898   ((stating sta  ting   tthat ha  t   ""[b]ecause [b]e  ca  use   aappellants ppellants   have ha  ve   no no   right right   to to  

cconduct onduct   fforeign oreign   commerce comme  rce   in in   products products   excluded exclude  d   bby y   CCongress, ongress,   tthey he  y   hhave ave   in in   this this   case ca  se   no no   right right  

ccapable apable   o  of f   jjudicial udicia  l   enforcement e  nforce  me  nt   and a  nd   have ha  ve   tthus hus   ssuffered uffered   nno o   iinjury njury   ccapable a  pable   of o  f   judicial judicia  l   redress"). redress").  

IIII. II.  

SSeveral evera l   considerations conside  ra tions   favor favor   tthe he   a  above-described bove-describe  d   uunderstanding nderstanding   of o  f   the the   injury injury   in in   fact fact  

rrequirement, equirement,   the the   first first   of o  f   which which   is is   its its   inherent inhe  re  nt   logic. logic. FFor or   a  an n   iinterest nterest   tto o   bbe e   deemed dee  me  d   "legally" "le  ga  lly"  

pprotected rotected   oor r   cognizable cogniza  ble   it it   must must   have have   some some   ffoundation oundation   iin n   tthe he   llaw. aw. CClaybrook, laybrook,   111 111   F F..3d 3d   at a  t   907 907  

((stating, stating,   aas s   quoted quoted   above, above,   that tha  t   "if "  if   the the   plaintiffs pla  intiffs   cclaim la im   hhas a  s   nno o   ffoundation oundation   in in   the the   law, law,   he he   has has   no no  

llegally egally   pprotected rotected   interest"). inte rest"). Thus, Thus,   if i f   the the   interest inte rest   underlying unde  rlying   a  a  llitigant's itiga  nt's   claimed cla imed   injury injury   is is  


ppremised remised   oon n   a a   law la  w   that tha  t   does doe  s   not not   apply a  pply   or or   does does   not not   eexist, xist,   iit t   ddirectly irectly   ffollows ollows   that tha  t   the the   litigant litigant   does does  

nnot ot   ppossess ossess   an an   interest inte  re  st   that tha t   is is   "legally "le  ga  lly   protected." prote  cte  d."   CCf f  PPender, ender,  7788 88   FF.3d .3d   at at   366 366   (indicating (indicating   that tha  t   a  a 


llegally egally   pprotected rotected   interest inte  rest   "aris[ "a  ris[es] e s]   from from   constitutional, constitutional,   sstatutory, ta tutory,   oor r   ccommon ommon   law" la  w"   ( (citing citing   Lujan, Lujan,  

504  U.S.  at  504  U.S. a  t  578)). 578)).  

Another       Anothe  r  consideration conside  ra  tion  is is  the the  ddegree e  gre  e  tto o  wwhich        hich  tthe he  aapproach pproach  ttaken a  ke  n  by by  the the  majority majority  of o  f  

jurisdictions               jurisdictions  remains remains  faithful fa ithful  to to  the the  proper prope  r  rrole ole  o  of f  sstanding tanding  aas s  aan n  eelement lement  of o  f  Article Article  Ill's Ill's  

constitutional  limit  on  the  exercise  of  judicial  power.        constitutional  limit  on  the  exe  rcise  o  f  judicia  l  power. AAs s  tthe he  SSupreme upreme  Court Court  has ha  s  said, said,  "the "the  

Constitution             Constitution  extends exte  nds  the the  'judicial 'judicia  l  Power' Powe  r'  o  of f  tthe he  UUnited nite  d  SStates ta tes  oonly nly  tto o  ''Cases' Ca  se  s'  and and  

'Controversies"'  and  the  Court  "ha[s]  always  taken  this        
'Controve  rsie  s"'  a  nd  the  Court  "ha[s]  always  ta  ke  n  this  tto o  mmean ea  n  ccases ases  aand nd  controversies controversies  of o  f  the the  

sort  traditionally          sort  traditionally  amenable a  me  nable  to, to,  and a  nd  rresolved e  solve  d  bby, y,  tthe he  jjudicial udicia  l  pprocess." rocess."  SSteel teel  Co., Co.,  523 523   U.S. U.S. at a  t   102. 102.  


""Such Such   a  a  mmeaning ea  ning   is is   fairly fairly   implied implie  d   by by   the the   text, text,   ssince ince   ootherwise the  rwise   tthe he   ppurported urported   restriction restriction   upon upon   the the  

jjudicial udicia l   ppower owe  r   would would   scarcely sca rce  ly   be be   a a   restriction restriction   a  at t   aall." ll."   IId. d.  DDeclining eclining   tto o   exercise exercise   jurisdiction jurisdiction   to to  


eentertain ntertain   a  a  llitigant's itiga  nt's   claim cla  im   for for   which which   no no   law law   ccan an   bbe e   pproperly rope  rly   iinvoked nvoke  d   aand, nd,   as as   a a   result, result,   no no   legally legally  

pprotected rotected   iinterest ntere  st   can ca  n   be be   said sa  id   to to   have ha  ve   been be  en   wrongfully wrongfully   iinvaded, nvaded,   ccomports omports   with with   standing's sta  nding's   role role   as as  

a  a  llimitation imitation   on on   judicial judicia  l   power. powe  r. A A   contrary contra  ry   approach approach   tto o   sstanding tanding   wwould ould   effect effect   an an   expansion expansion   of o  f  
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jjudicial udicia l  power powe r  without without  due due  regard re gard  ffor or  tthe he  a autonomy utonomy  o of f  cco-equal o-e qua l  branches branche s  of o f  government gove rnment  oor r  tthe he 

wway a y  iin n  wwhich hich  the the  exercise e xe rcise  of o f  judicial judicia l  ppower owe r  ""can ca n  sso o  pprofoundly rofoundly  affect a ffe ct  the the  lives, lives,  liberty, liberty,  a and nd 

p
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Most 
Most  

importantly, 
importa ntly,  

this 
this  

matter 
ma tte r  p

poses 
ose s  s

separation-of-powers 
e pa ra tion-of-powers  

concerns. 
concerns. 

The 
The  

Supreme 
Supreme  C

Court 
ourt 

h

has 
as  o

observed 
bserved  

that 
tha t  

the 
the  

"standing 
"sta nding  

inquiry 
inquiry  

has 
has  b

been 
e e n  e

especially 
spe cia lly  

rigorous 
rigorous  

when 
when  

reaching 
re aching  

the 
the  m

merits 
e rits  o 

of 
f 

tthe he  ddispute ispute  would would  force force  us us  to to  decide decide  wwhether he the r  a an n  a action ction  ttaken aken  by by  one one  of o f  the the  other othe r  ttwo wo  bbranches ranches  o of f 

tthe he  FFederal ederal  Government Gove rnme nt  was wa s  unconstitutional." unconstitutional."  RRaines, aines,  521 521  U.S. U.S. at a t  819-20. 819-20. The The  MMovants ovants  bbring ring 

a a  cconstitutional onstitutiona l  claim cla im  that tha t  implicates implicates  tthe he  aauthorities uthorities  o of f  cco-equal o-equal  branches branches  of o f  the the  ggovernment. overnment.  

FFirst, irst,  tthe he  decisions decisions  the the  Movants Mova nts  sseek e e k  hhave a ve  bbeen e e n  cclassified la ssifie d  by by  the the  Executive Executive  BBranch ra nch  iin n aaccordance ccordance 

wwith ith  iits ts  constitutional constitutional  authorities authorities  and a nd  the the  portions portions  o of f  tthe he  opinions opinions  that tha t  the the  Executive Executive  BBranch ranch  hhas as 

ddeclassified eclassified  have ha ve  already a lrea dy  been be en  released. released. TThe he  SSupreme upreme  CCourt ourt  has has  stressed stressed  that that  "[t]he "[t]he  President, President, 

aafter fte r  aall, ll,  is is  the the  'Commander 'Com m a nde r  in in  C~ief C ~ i e f  o of f  tthe he  AArmy rm y  aand nd  NNavy avy  of o f  the the  United United  States"' Sta te s"'  aand nd  ""[h]is [h]is 

aauthority uthority  to to  classify classify  and a nd  control control  a access cce ss  tto o  iinformation nforma tion  bbearing e a ring  on on  national national  security se curity  .... . .  fflows lows 


pprimarily rimarily  from from  this this  constitutional constitutiona l  iinvestment nve stme nt  o of f  ppower owe r  iin n  the the  President Preside nt  and and  exists exists  quite quite  aapart part 

ffrom rom  aany ny  explicit explicit  congressional congre ssiona l  ggrant." ra nt."  DDep ep ''t t  oof f tthe  he  NNavy avy  v. v.  Egan, Egan,  484 484  U.S. U.S. 518, 518,  527 527  ((1988). 1988).  

AAccordingly, ccordingly,  "[f]or "[f]or  'reasons 're a sons  ... . . .  too too  oobvious bvious  tto o  ccall all  ffor or  eenlarged nlarged  discussion,' discussion,'  CIA CIA  v. v.  SSims, ims,  4471 71 


UU.S. .S. 1159, 59,  170, 170,  105 105  S.Ct. S.Ct. 1881, 1881,  1888, 1888,  885 5  LL.Ed.2d .Ed.2d  1173 73  ((1985), 1985),  the the  protection protection  of o f  classified cla ssified 

iinformation nformation  must must  be be  committed committe d  tto o  tthe he  bbroad roa d  ddiscretion iscre tion  o of f  the the  agency age ncy  responsible, responsible ,  a and nd  tthis his  mmust ust 

iinclude nclude  broad broa d  discretion discre tion  to to  ddetermine e te rmine  wwho ho  mmay a y  hhave ave  aaccess ccess  to to  it." it."  Egan, Egan,  484 484  U.S. U.S. aat t  529. 529.  


JJO O  
SSome ome  might might  object obje ct  that tha t  litigants litigants  sshould hould  hhave a ve  a an n  oopportunity pportunity  to to  develop develop  tthe he  ffacts acts  bbefore e fore  a a 


ccourt ourt  aassesses ssesses  the the  scope scope  or or  applicability a pplicability  o of f  a an n  a asserted sserted  rright. ight. E.g., E.g.,  Judicial Judicial  Watch, Watch,  4432 32  FF.3d .3d  a at t 
3363 63  ((Williams, Williams,  J., J.,  concurring) concurring)  (stating (sta ting  tthat ha t  ""the the  uuse se  o of f  tthe he  phrase phra se  'legally 'le ga lly  protected' prote cte d'  tto o  rrequire equire 

sshowing howing  of o f  a a  substantive substa ntive  right right  wwould ould  tthwart hwart  a a  mmajor a jor  ffunction unction  of o f  standing standing  doctrine-to d o c trin e - to  aavoid void 

ppremature remature  judicial judicia l  involvement involve me nt  iin n  rresolution e solution  o of f  iissues ssues  oon n  the the  merits"). merits"). This This  case ca se  ddoes oes  nnot ot 

iimplicate mplicate  those those  concerns. concerns. No No  a amount mount  o of f  ffactual actual  ddevelopment e ve lopment  would would  alter alter  the the  ooutcome utcome  o of f  tthe he 


qquestion uestion  of o f  whether whe the r  the the  First First  Amendment Ame ndme nt  aapplies pplies  aand nd  aaffords ffords  a a  qualified qualified  right right  of o f  access access  tto o 
cclassified, lassified,  ex e x  parte pa rte  FISA FISA  proceedings. proce edings.  
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Id. 
d.   I

In 
n  

tthis his   ccase, ase,   the the   Movants Mova  nts   seek se  e  k   access access   to to   iinformation nformation   ccontained onta ine  d   in in   this this   Court's Court's   oopinions pinions   tthat hat   tthe he  

EExecutive xecutive   Branch Branch   has has   determined dete rmine  d   iis s   cclassified la ssifie  d   nnational ational   security security   information. information.  

Second, Second,   in in   the the   exercise e  xercise   of o  f   its its   cconstitutional onstitutional   aauthorities uthorities   to to   make ma  ke   laws, laws,   ssee ee   UUnited nited   SStates tates   vv. .  


Kebodeaux, Kebodeaux,   133 133   S. S. Ct. Ct. 2496, 2496,   2502 2502   (2013) (2013)   ((discussing discussing   Congress's Congre  ss's   broad broa  d   authority authority   tto o   mmake ake   llaws aws  

pursuant pursuant   to to   the the   Constitution's Constitution's   Necessary Ne  ce  ssa  ry   and a  nd   PProper rope  r   Clause), Clause),   Congress Congre  ss   has has   directed directed   bby y   sstatute ta tute  

that 
that   

"[t]he 
"[t]he   

record 
re  cord   

of 
o  f   

proceedings 
procee  dings   

under 
unde  r   [

[FISA], 
FISA],   i

including 
ncluding   

applications 
applica tions   

made 
made   a  

and 
nd   o

orders 
rders   g

granted, 
ranted,  

shall shall   bbe e   maintained ma  inta ined   under unde  r   security security   measures measure  s   e  established stablished   by by   the the   Chief Chie  fJJustice ustice   iin n   cconsultation onsulta tion   wwith ith  

the the   AAttorney ttorney   General Genera l   and a  nd   the the   Director Dire  ctor   o  of f   NNational a tiona  l   IIntelligence," nte lligence  ,"   50 50   U.S.C. U.S.C.  

§ §  1803( 1803(c c ).).  While While   Congress Congre  ss   has has   also a lso   established e  stablished   mmeans ea  ns   by by   which which   certain certa in   opinions opinions   o  of f   tthis his   CCourt ourt  

are are   tto o   bbe e   subject subje  ct   to to   a a   declassification declassifica tion   rreview e  vie  w   a  and nd   mmade a  de   public, public,   it it   has has   made made   Executive Exe  cutive   BBranch ranch  

officials officials   acting acting   independently inde  pe  nde  ntly   of the Court responsible for these actions. SSee ee  infra Part  V.  
o  f   the   Court   re  sponsible   for   the  se   actions. infra Part V. 

To To  be be  clear, clear,  the the  classified cla ssified  material ma teria l  tthe he  MMovants' ova nts'  seek se e k  is is  not not  subject subject  tto o  ssealing ea ling  oorders rders 

entered entered  by by  this this  Court. Court. See See   Movants' Mova  nts'   Reply Reply   IIn n   SSupp. upp. of o  f   Their The  ir   Mot. Mot. for for   Release Release   o  of f   CCt. t. RRecords ecords   116 6  


(requesting (requesting   that tha t   the the   Court Court   ''unseal" ''unse  a  l"   the the   judicial judicia  l   oopinions pinions   and a  nd   release re lease   them them   "with "with   oonly nly   tthose hose  

redactions redactions   essential essentia l   to to   protect prote  ct   information informa  tion   that tha  t   the the   CCourt ourt   determines, determines,   after after   independent inde  pe  nde  nt   rreview, eview,   tto o  


warrant warrant   continued continue  d   sealing"). se  a  ling"). No No   such such   orders orders   were we  re   iimposed mposed   in in   the the   cases cases   in in   which which   the the   ssought-after ought-a  fter  

judicial judicia  l   opinions opinions   were we  re   issued; issued;   consequently, consequently,   nno o   qquestion ue  stion   about a  bout   the the   propriety proprie ty   o  of f   a  a  ssealing e  aling   oorder rde  r   iis s  


at a  t   play pla  y   in in   this this   matter. matter. The The   entirety e  ntire  ty   of o  f   the the   iinformation nformation   sought sought   by by   the the   Movants Movants   iis s   cclassified lassified  

information information   redacted re  da  cte  d   from from   public public   FISC FISC   opinions opinions   tthat hat   is is   being be  ing   withheld withheld   by by   the the   EExecutive xecutive   BBranch ranch  

pursuant pursuant   to to   its its   independent inde  pe  nde  nt   classification classifica  tion   authorities a  uthoritie  s   a  and nd   remains re  ma  ins   subject subject   to to   the the   statutory sta tutory   mmandate andate  

that tha  t   the the   FISC FISC   maintain ma  inta  in   its its   records records   under unde  r   the the   aforementioned a  fore  me  ntione  d   security security   procedures. procedures. Adjudication Adjudication  
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cclassification lassification   decisions decisions   or or   the the   scope scope   a  and nd   cconstitutional onstitutional   validity va  lidity   o  of f   tthe he   sstatute's ta  tute  's   mmandate anda  te   that tha  t   this this  

CCourt ourt   maintain mainta  in   material mate  ria  l   under unde  r   tthe he   rrequired e  quired   security se  curity   procedures. procedures.  

Together, Together,   these these   considerations conside ra  tions   ccommend omme  nd   the the   path path   ppaved a  ve  d   bby y   tthe he   mmajority ajority   o  of f   jjurisdictions, urisdictions,  

wwhich hich   have have   held held   that tha  t   an a  n   interest inte  rest   iis s   nnot ot   ""legally le  ga  lly   protected" protected"   for for   the the   ppurpose urpose   o  of f   eestablishing stablishing  
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when   

the 
the   
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constitutiona  l,   s
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of 
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oor r   does does   not not   exist. exist. IIt t  bears be a rs  emphasizing e mpha sizing  tthat ha t  the the  only only  interest interest  the the  MMovants ovants  iidentify dentify  tto o  establish establish 

sstanding tanding  in in  this this  case ca se  is is  a a  qualified qualified  rright ight  tto o  aaccess ccess  judicial judicia l  opinions. opinions. MMot. ot. ffor or  RRelease e le a se  of o f  Ct. Ct.  


RRecords ecords  1, 1,  2, 2,  10. 10. The The  Movants Mova nts  cclaim la im  tthat ha t  tthis his  interest interest  is is  legally legally  pprotected rote cted  bby y  tthe he  FFirst irst 

Amendment. Amendment. Id. Id.  at a t   10. 10. The The   Movants Mova  nts   ffurther urther   assert a  ssert   that tha t   this this   legally legally   pprotected rotected   iinterest-that nte  re  s  t- th  a  t   is, is,  


tthe he   qualified qualified   right right   to to   access a  cce  ss   judicial judicia  l   ddocuments ocume  nts   as as   protected protected   by by   the the   FFirst irst   AAmendment-was m  e  n  d  m  e  n  t-w  a  s  

iinvaded nvaded   when when   they the  y   were we  re   denied de  nie  d   access a  ccess   tto o   tthis his   Court's Court's   judicial judicia  l   opinions opinions   aaddressing ddressing   tthe he   legality legality   of o  f  

bbulk ulk   data data   collection, collection,   thereby the  re  by   causing causing   iinjury. njury. Id. Id.  Accordingly, Accordingly,   tthe he   qquestion uestion   ffor or   tthe he   CCourt ourt   is is  


whether whether   the the   First First   Amendment Ame  ndme  nt   applies. applies.  
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IIV. V.  


Access Acce  ss   to to   judicial judicia  l   records records   is is   nnot ot   eexpressly xpre  ssly   ccontemplated onte  mpla ted   bby y   tthe he   FFirst irst   AAmendment, mendment,   which which  

states states   that that   "Congress "Congre  ss   shall sha  ll   make make   no no   law law   rrespecting espe  cting   aan n   e  establishment stablishment   o  of f   rreligion, eligion,   oor r   prohibiting prohibiting  

the the   free free   exercise exercise   thereof; thereof;   or or   abridging abridging   tthe he   ffreedom ree  dom   o  of f   sspeech, peech,   oor r   o  of f   tthe he   ppress; ress;   oor r   tthe he   right right   of o  f   the the  


people pe  ople   peaceably pe  a  ceably   to to   assemble, assemble  ,   and a  nd   tto o   ppetition e  tition   tthe he   ggovernment ove  rnment   ffor or   a  a  rredress edre  ss   o  of f   ggrievances." rievances."   U.S. U.S.  


CONST. CONST. amend. amend. I. I. The The   Supreme Supre  me   Court, Court,   hhowever, owe  ve  r,   hhas as   iinferred nferred   tthat, hat,   iin n   cconjunction onjunction   with with   the the  

Fourteenth Fourteenth   Amendment, Amendme  nt,   "[t]hese "[t]he  se   expressly expre  ssly   gguaranteed uaranteed   ffreedoms reedoms   sshare hare   a  a  ccommon ommon   core core   purpose purpose  

of o  f   assuring assuring   freedom freedom   of o  f   communication communica tion   oon n   mmatters a  tte rs   rrelating e la ting   tto o   tthe he   ffunctioning unctioning   o  of f   ggovernment." overnme  nt."  

Richmond RichmondNNewspapers, ewspapers,   Inc. Inc.   v. v.   Virginia, Virginia,   4448 48   UU.S. .S. 5555, 55,   5575 75   ((1980) 1980)   ((plurality plurality   oopinion). pinion). The The  

Supreme Supreme   Court Court   has has   further further   explained e  xpla  ine  d   tthat hat   "[i]n "[i]n   guaranteeing guarantee ing   ffreedoms reedoms   ssuch uch   aas s   tthose hose   of o  f   speech speech  

and and   press, press,   the the   First First   Amendment Ame  ndme  nt   can ca  n   be be   read re  ad   as as   protecting protecting   tthe he   rright ight   o  of f   eeveryone veryone   tto o   attend a  tte  nd   trials tria ls   so so  


as as   to to   give give   meaning meaning   to to   these the  se   explicit e  xplicit   guarantees" gua  ra  ntee  s"   a  and nd   ""[ [w  w ]]hat ha  t   tthis his   mmeans e  a  ns   iin n   tthe he   ccontext onte  xt   of o  f   trials tria ls   is is  


that tha  t   the the   First First   Amendment Ame  ndment   guarantees gua  rantee  s   of o  f   sspeech peech   a  and nd   ppress, ress,   sstanding tanding   aalone, lone,   pprohibit rohibit   government gove  rnme  nt  

from from   summarily summarily   closing closing   courtroom courtroom   doors doors   which which   hhad ad   llong ong   bbeen e  e  n   oopen pen   tto o   tthe he   ppublic ublic   at a  t   the the   time time   that tha  t  

Amendment Amendme  nt   was was   adopted." a  dopte  d."   Id. Id.  


In In   Richmond RichmondNNewspapers, ewspapers,   the the   SSupreme upre  me   CCourt ourt   ""firmly firmly   eestablished stablished   ffor or   tthe he   ffirst irst   time time   that tha  t  

the the   press press   and and   general genera  l   public public   have ha  ve   a  a  cconstitutional onstitutiona  l   rright ight   o  of f   aaccess ccess   tto o   ccriminal riminal   ttrials." ria ls."   Globe Globe  

Newspaper Newspaper   Co Co   v. v.   Superior Superior   Court, Court,   451 451   U.S. U.S. 596, 596,   6603 03   (( 11982). 982). TThe he   SSupreme upreme   CCourt ourt   has has   advised, advised,  

however, however,   that, that,   "[ "[a a]!though ] !though   the the   right right   of o  f   aaccess ccess   tto o   ccriminal riminal   ttrials rials   iis s   o  of f   cconstitutional onstitutional   stature, sta ture ,   it it   is is  


not not   absolute," a  bsolute ,"   id. id.   at a  t   607, 607,   but but   "may "m  a  y   bbe e   oovercome ve  rcome   oonly nly   bby y   aan n   ooverriding verriding   iinterest nterest   bbased a  se  d   on on   findings findings  

that tha t   closure closure   is is   essential essentia  l   to to   preserve pre  se  rve   higher highe  r   vvalues a lue  s   a  and nd   iis s   nnarrowly a rrowly   ttailored a ilored   tto o   sserve e  rve   that tha  t   interest," interest,"  

Press-Enter. Press-Enter.   Co. Co.   v. v.   Superior Superior   Court, Court,   464 464   U.S. U.S. 501, 501,   5510 10   ((1984) 1984)   (("Press-Enterprise "Press-Enterprise   II"). ").   The The  

Supreme Supreme   Court Court   has has   extended e  xte  nde  d   this this   qualified qualified   FFirst irst   AAmendment me  ndment   rright ight   o  of f   ppublic ublic   aaccess cce  ss   only only   to to  
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ccriminal riminal  ttrial, rial,  Press-Enterprise Press-Enterprise I, I,  464 464  U.S. U.S. at a t  508-13, 508-13,  aand nd  ccriminal riminal  ppreliminary re limina ry  hearings hearings  "as "a s  they they 

are conducted in California," Press-Enter.  Co.  v. Superior  Court,  478  U.S. 1,  13  (1986)  ("Press-a re  conducte d  in  Ca lifornia ,"  Press-Enter. Co. v. Superior Court, 478 U.S. 1, 13 (I 986) ("Press­

EEnterprise nterprise IIf'). f') .  Most Most  circuit circuit  courts, courts,  though, though,  ""have ha ve  rrecognized e cognize d  tthat hat  tthe he  First First  Amendment Ame ndme nt  right right  of o f 

aaccess ccess  eextends xtends  to to  civil civil  trials tria ls  and a nd  some som e  civil civil  filings." filings."  AACLU CLU vv. .  HoHolder, lder,  6673 73  F.3d F.3d  245,252 245,  252  (4th (4th 

CCir. ir. 22011). 011). To To  date, date ,  however, howe ver,  the the  Supreme Supreme  Court Court  hhas as  nnever e ve r  ""applied applie d  tthe he  Richmond Richmond Newspapers Newspapers 

ttest e st  ooutside utside  the the  context conte xt  of o f  criminal crimina l  judicial judicia l  pproceedings roce e dings  oor r  tthe he  ttranscripts ranscripts  of o f  such such  proceedings." proce e dings." 

CCtr.for tr. for NNat'/ at'/ Sec. Sec.  Studies Studies  v. v. U.S. U.S.  Dep't Dep't of o fJustice, J ustice,  3 331 3 1 FF.3d .3 d9918,935 1 8 ,  935  ((D.C. D.C. Cir. Cir. 2003). 2003). Nor Nor  has has 

"the Supreme Court ... ever indicated indicated that tha t  it it  would would  aapply pply  tthe he  RRichmond ichmond Newspapers Newspapers  te st  to 
"the  Supreme  Court  . . .  e ve r  test to 

aanything nything  oother the r  than tha n  criminal crimina l  judicial judicia l  proceedings." proce e dings."  IdId. .  (( emphasis emphasis  iin n  ooriginal). riginal).  

""In In PPress-Enterprise ress-Enterprise III, I,  the the  Supreme Supre me  Court Court  ffirst irst  aarticulated rticula ted  wwhat ha t  has has  come come  to to  be be  known known 

as 
Richmond Newspapers  'e xpe rie nce  a nd  logic'  test,  by  which  the  Court  de te rmines  whe the r as  t

the 
he  

Richmond Newspapers 'experience and logic' test, by which the Court determines whether 

tthe he  ppublic ublic  hhas as  a  right of access to 111 1  
a right  o f  a ccess  to  'criminal 'crimina l  proceedings."'proce edings. " ' IId. d.  a at t  9934. 34. The The  "experience". "expe rience". test te st 

qquestions uestions  ""whether whe the r  the the  place pla ce  and and  process proce ss  have ha ve  historically historica lly  bbeen e e n  oopen pe n  tto o  the the  press press  and a nd  general gene ra l 

public." PPress-Enterprise ress-Enterprise II, JI,  478 478  U.S. U.S. at a t  8. 8. The The  ""logic" logic"  t " hc test e st  asks   publi ."  asks "whether whe t e r public public  access access  plays pla ys  a a 


ssignificant ignificant  ppositive ositive  role role  in in  the the  functioning functioning  of o f  tthe he  pparticular a rticula r  pprocess rocess  iin n  qquestion." uestion."  Id. Id. 


TThis his  is is  not not  the the  first first  occasion occa sion  on on  which which  tthe he  CCourt ourt  hhas a s  cconfronted onfronte d  the the  question question  of o f  whether whethe r  a a 


qqualified ualifie d  FFirst irst  Amendment Ame ndme nt  right right  of o f  access acce ss  aapplies pplie s  tto o  tthis his  CCourt's ourt's  jjudicial udicia l  records. records. Nearly Nea rly  a a 


ddecade ecade  aago, go,  the the  ACLU ACLU  sought sought  by by  motion motion  the the  rrelease e le ase  o of f  tthis his  CCourt's ourt's  ""orders orders  and a nd  government gove rnment 

111 1  
IIn n  a addition ddition  to to  the the  Richmond RichmondNNewspapers ewspapers  ""experience e xpe rie nce  aand nd  llogic" ogic"  tests, tests,  the the  Second Second  Circuit Circuit 

hhas as  aalso lso  ""endorsed" e ndorse d"  a a  "second "se cond  approach" a pproa ch"  that tha t  holds holds  tthat ha t  ""the the  FFirst irst  AAmendment me ndment  protects protects  access acce ss  to to 

jjudicial udicia l  rrecords ecords  that tha t  are a re  'derived 'de rive d  from from  or or  a a  necessary ne ce ssa ry  ccorollary orolla ry  o of f  tthe he  ccapacity apacity  to to  attend a ttend  the the 

Irrelevant proceedings."' n  re  N.  e le vant  proce e dings.'"  In re N. Y. Y.  Times Times  Co. Co.  tto o  UUnseal nseal  WWiretap iretap  & &  SSearch earch  Warrant Warrant Materials, Materials, 

5577 77  FF.3d .3d  4401,409 01,  409  (2d (2d  Cir. Cir. 2009) 2009)  (quoting (quoting  HHartford artford  CCourant ourant  CCo. o.  vv. . PPellegrino, ellegrino,  380 380  F.3d F.3d  83, 83,  93 93 


((2d 2d  CCir. ir. 22004)). 004)).  
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by 
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NNational ational  SSecurity ecurity  Agency Age ncy  (NSA) (NSA)  that tha t  had had  ppreviously re viously  bbeen e e n  cconducted onducted  wwithout ithout  court court 

a authorization." uthoriza tion."  In In  re re Motion Motion ffor or  Release Release oof fCourt C ourt RRecords, ecords,  5526 26  FF. . SSupp. upp. 2d 2d  at a t  485. 485. Assuming, Assuming, 

ffor or  tthe he  ssake ake  of o f  argument, argument,  that tha t  a a  qualified qua lifie d  FFirst irst  AAmendment me ndme nt  rright ight  o of f  aaccess ccess  might might  extend e xtend  to to 


jjudicial udicia l  pproceedings rocee dings  other othe r  than than  criminal criminal  pproceedings, rocee dings,  tthe he  CCourt ourt  aapplied pplied  the the  requisite re quisite 

""experience" e xpe rie nce "  and a nd  "logic" "logic"  tests tests  acknowledged a cknowle dge d  bby y  tthe he  SSupreme upreme  CCourt ourt  iin n  Press-Enterprise Press-Enterprise II I I  to to 


ddetermine etermine  wwhether he the r  such such  a a  right right  attached a ttache d  tto o  tthe he  FFISA ISA  e electronic lectronic  ssurveillance urveillance  proceedings proceedings  in in  which which 

tthe he  ssought-after ought-afte r  orders orders  and a nd  pleadings plea dings  wwere ere  ffiled. iled. IId. d.  a at t  4491-97. 91-97.  

CConsidering onsidering  the the  "experience" "e xpe rie nce "  test test  ffirst, irst,  tthe he  CCourt ourt  iin n  IIn n  rre e MMotion otion for for  Release Release of o fCourt C ourt 

Records nnoted oted  that tha t  "[t]he "[t]he  FISC FISC  ha[d] ha[d]  no no  ... . . .  ttradition ra dition  o of f  oopenness"; penness";  iit t  ""ha[d] ha[d]  never ne ve r  held he ld  a a  public public Records 

hhearing earing  iin n  iits ts  history"; history";  a a  "total "tota l  of o f  two two  opinions opinions  hha[d] a[d]  bbeen e e n  rreleased eleased  tto o  tthe he  public public  in in  nearly ne a rly  three three 

ddecades ecades  o of f  operation"; opera tion";  the the  Court Court  "ha[d] "ha [d]  issued issue d  lliterally ite ra lly  tthousands housands  o of f  cclassified lassified  orders orde rs  to to  which which 

tthe he  ppublic ublic  hhas as  had ha d  no no  access"; access";  there the re  was wa s  "no "no  tradition tradition  o of f  ppublic ublic  aaccess ccess  to to  government government  briefing brie fing 

mmaterials ateria ls  ffiled iled  with with  the the  FISC" FISC"  or or  FISC FISC  orders; orders;  a and nd  tthe he  ppublication ublica tion  o of f  ttwo wo  opinions opinions  of o f  broad broad  legal legal 

ssignificance ignificance  failed fa iled  to to  establish esta blish  a a  tradition tradition  o of f  ppublic ublic  aaccess ccess  ggiven iven  tthe he  ffact act  that that  "the "the  FISC FISC  ha[ ha[ d] d]  ... . . .  

iissued ssued  oother the r  legally lega lly  significant significa nt  decisions decisions  tthat ha t  rremain e ma in  cclassified la ssifie d  aand nd  hha[ a[d d] ]  not not  been been  released re lea se d  to to  the the 

ppublic ublic  ..... . . . " "   526 526  F. F. Supp. Supp. 2d 2d  at a t  492-93. 492-93. AAccordingly, ccordingly,  tthe he  CCourt ourt  ddetermined etermined  that tha t  "the "the  FISC FISC  is is 


nnot ot  a a  ccourt ourt  wwhose hose  place pla ce  or or  process process  has ha s  historically historica lly  bbeen e e n  oopen pe n  tto o  tthe he  ppublic" ublic"  and and  the the  "experience" "e xpe rie nce " 

ttest est  wwas as  nnot ot  satisfied. satisfied. Id. Id.  at a t  493. 493.  

AAs s  ffar ar  as as  the the  "logic" "logic"  test te st  was was  concerned, concerne d,  aalthough lthough  tthe he  CCourt ourt  iin n  IIn n  re re Motion Motion for for  Release Release 

oof fCCourt  ourt RRecords ecords  agreed agreed  that tha t  public public  access access  mmight ight  rresult esult  iin n  a a  mmore ore  iinformed nformed  understanding understanding  of o f  the the 

CCourt's ourt's  ddecision-making ecision-making  process, process,  provide provide  a a  check che ck  aagainst ga inst  ""mistakes, mista kes,  ooverreaching verreaching  or or  abuse," abuse ,"  and and 

benefit id.  a t  494,  it  found  tha t  "be nefit  ppublic ublic  debate, debate ,  id. at 494, it found that "the the  ddetrimental e trimenta l  cconsequences onsequences  of o f  broad broa d  public public 
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hat   "

"[a]ll 
[a  ]ll   t

these 
hese   p

possible 
ossible   h

harms 
arms   a

are 
re   r

real 
eal   a

and 
nd   s

significant, 
ignificant,   a

and, 
nd,   q

quite 
uite  

f

frankly, 
rankly,   b

beyond 
eyond   d

debate," 
eba te ,"   i

id., 
d.,  a

and 
nd   "

"the 
the   n

national 
ational   s

security 
ecurity   c

context 
ontext   a

applicable 
pplicable   h

here 
ere   m

makes 
akes   t

these 
hese  

ddetrimental etrimental   cconsequences onsequences   eeven ven   mmore ore   wweighty," eighty,"   iid. d.  a at t  4495. 95. IIn n  aaddition, ddition,   aafter fter   rrejecting ejecting   tthe he  


AACLU's CLU's   aargument rgument   tthat ha t   tthe he   CCourt ourt   sshould hould   cconduct onduct   a  an n   iindependent ndependent   rreview eview   o  of f   tthe he   EExecutive xecutive  

BBranch's ranch's   cclassification lassification   ddecisions ecisions   uunder nder   a  a  nnon-deferential on-deferentia l   sstandard, tandard,   tthe he   CCourt ourt   iidentified dentified   nnumerous umerous  

ways that ""the the   pproper roper   ffunctioning unctioning   o  f   the   FISA   process   would   be   adversely   affected   if   submitting  ways   that   of the FISA process would be adversely affected if submitting 

ssensitive ensitive   iinformation nformation   tto o   tthe he   FFISC ISC   ccould ould   ssubject ubject   tthe he   EExecutive xecutive   BBranch's ra  nch's   cclassification lassification   [[decisions] decisions]  


tto o   a  a  hheightened eightened   fform orm   o  of f   jjudicial udicia l   rreview": eview":  

TThe he   ggreater rea te r   rrisk isk   o  of f   ddeclassification eclassification   aand nd   ddisclosure isclosure   oover ver   EExecutive xecutive   BBranch ranch  

oobjections bjections   wwould ould   cchill hill   tthe he   ggovernment's overnment's   iinteractions nteractions   wwith ith   tthe he   CCourt. ourt. TThat hat   cchilling hilling  

effect effect   ccould ould   ddamage a  mage   nnational ational   ssecurity ecurity   iinterests, nterests,   iif, f,   ffor or   eexample, xample,   tthe he   ggovernment overnment  

opted to forgo surveillance oor r   ssearch earch   o  of f   llegitimate egitimate   ttargets argets   iin n   oorder rder   tto o   rretain eta in   ccontrol ontrol  opted   to   forgo   surveillance   

o  of f   ssensitive ensitive   iinformation nformation   tthat hat   a  a  FFISA ISA   aapplication pplication   wwould ould   ccontain. ontain. MMoreover, oreover,  

ggovernment overnment   oofficials fficia ls   mmight ight   cchoose hoose   tto o   cconduct onduct   a  a  ssearch earch   oor r   ssurveillance urveillance   wwithout ithout  

FFISC ISC   aapproval pproval   wwhere here   tthe he   nneed e  e  d   ffor or   ssuch uch   aapproval pproval   iis s   uunclear; nclear;   ccreating reating   ssuch uch   aan n  

iincentive ncentive   ffor or   ggovernment overnment   oofficials fficials   tto o   aavoid void   jjudicial udicia l   rreview eview   iis s   nnot ot   ppreferable. referable. SSee ee  


OOrnelas rnelas   vv. .   UUnited nited   SStates, tates,   5517 17   UU.S. .S. 6690, 90,   6699, 99,   1116 16   SS.Ct. .Ct. 11657, 657,   1134 34   LL.Ed.2d .Ed.2d   9911 11  


((1996) 1996)   ((noting noting   sstrong trong   FFourth ourth   AAmendment mendment   ppreference reference   ffor or   ssearches earches   cconducted onducted  

ppursuant ursuant   tto o   a  a  wwarrant a rrant   aand nd   aadopting dopting   a  a  sstandard tandard   o  of f   rreview eview   tthat hat   wwould ould   pprovide rovide   aan n  

iincentive ncentive   ffor or   llaw a  w   eenforcement nforcement   tto o   sseek ee  k   wwarrants). arrants). FFinally, inally,   iin n   ccases ases   tthat hat   aare re  

ssubmitted, ubmitted,   tthe he   ffree ree   fflow low   o  of f   iinformation nformation   tto o   tthe he   FFISC ISC   tthat hat   iis s   nneeded eeded   ffor or   aan n   eex x   pparte arte  

pproceeding roceeding   tto o   rresult esult   iin n   ssound ound   ddecision[ ecision[--]]making making   aand nd   eeffective ffective   ooversight versight   ccould ould   aalso lso  


bbe e   tthreatened. hreatened.  
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IId. d.  aat t  4496. 96. FFinding inding  tthat hat  the the  weight weight  of o f  all all  these these  hharms arms  ccounseled ounseled  against against  public public  access, access,  the the  CCourt ourt 


aadopted dopted  tthe he  rreasoning easoning  of o f  other other  courts courts  that that  ""have have  ffound ound  tthat hat  tthere here  is is  no no  First First  Amendment Amendment  rright ight  oof f 

a

access 
ccess  w

where 
here  d

disclosure 
isclosure  

would 
would  

result 
result  

in 
in  a 

a 
 

diminished 
diminished  f

flow 
low  o

of 
f  i

information, 
nformation,  

to 
to  

the 
the  d

detriment 
etriment  o

of 
f  t

the 
he 


prprocess ocess  iin n  qquestion," uestion,"  id., 
id.,  

and 
and  

remarked 
remarked  

that 
that  t

this 
his  r

reasoning 
easoning  "

"compels 
compels  

the 
the  

conclusion 
conclusion  t

that 
hat  t

the 
he 


''logic logic  ttest' est'  .... . .  iis s  nnot ot  satisfied satisfied  here," here,"  id. id.  at at  4497. 97.  


BBecause ecause  bboth oth  the the  "experience" "experience"  and and  ""logic" logic"  ttests ests  wwere ere  ""unsatisfied," unsatisfied,"  the the  Court Court  cconcluded oncluded 


tthat hat  ""there there  [[was] was]  nno o  FFirst irst  Amendment Amendment  right  Tr of Id. he  Court 
ight  of  aaccess ccess  tto o  tthe he  rrequested equested  materials." materials."  Id. The Court 

aalso lso  ddeclined eclined  tto o  eexercise xercise  its its  own own  discretion discretion  to to  ""undertake undertake  tthe he  ssearching earching  review review  of o f  the the  EExecutive xecutive 


BBranch's ranch's  cclassification lassification  decisions decisions  requested requested  by by  the the  AACLU, CLU,  bbecause ecause  of of  the the  serious serious  negative negative 


consequences The  Court  noted,  however,  that  "[ o] f  course,  nothing 
consequences  tthat hat  mmight ight  ensue ensue  .... . . . . " "   Id. Id.  The Court noted, however, that "[ o ]f course, nothing 

iin n  tthis his  ddecision ecision  fforecloses orecloses  the the  ACLU ACLU  ffrom rom  ppursuing ursuing  wwhatever hatever  rremedies emedies  may may  be be  available available  tto o  iit t  iin n 


a a  ddistrict istrict  ccourt ourt  tthrough hrough  a a  FOIA FOIA  request request  aaddressed ddressed  tto o  tthe he  EExecutive xecutive  Branch." Branch."  Id. 
Id. 


IIn n  tthe he  mmotion otion  that that  is is  now now  pending, pending,  the the  MMovants ovants  aacknowledge cknowledge  the the  decision decision  iin n  In In  rre e  MMotion otion 

for for  RRelease elease oof fCCourt  ourt RRecords ecords  but but  argue argue  that that  tthe he  ddecision ecision  eerred rred  bby y  ( ( 1) "limiting ~ts ~ t s  1)  "limiting  analysis analysis  tto o 


wwhether hether  ttwo wo  ppreviously reviously  published published  opinions opinions  oof f  tthis his  CCourt ourt  ''establish establish  a a  tradition tradition  of of  public public  aaccess"' ccess"' 


aand nd  ((2) 2)  ""concluding concluding  tthat hat  public public  access access  would would  ''result result  iin n  a a  ddiminished iminished  flow flow  of of  information, information,  tto o  tthe he 


ddetriment etriment  oof f  tthe he  pprocess rocess  in in  question."' question."'  Mot. Mot. ffor or  RRelease elease  oof f  CCt. t. RRecords ecords  21 21  ( (quoting quoting  In In  rre e MMotion otion 

ffor or  RRelease elease oof fCCourt  ourt RRecords, ecords,  526 526  F. F. SSupp. upp. 22d d  aat t  4493, 93,  4496). 96). TTaking aking  these these  two two  arguments arguments  iin n 


oorder, rder,  tthe he  ffirst irst  aargument rgument  is is  premised premised  on on  a a  misreading misreading  oof f  tthe he  CCourt's ourt's  analysis analysis  and and  aan n  ooverly verly  bbroad road 


fframing raming  oof f  tthe he  llegal egal  qquestion. uestion. While While  examining examining  tthe he  eexperience xperience  pprong rong  of of  Richmond Richmond Newspapers, Newspapers, 

the the  CCourt ourt  ddid id  nnot ot  ""limit" limit"  its its  analysis analysis  to to  two two  ppreviously-published reviously-published  opinions; opinions;  to to  the the  cocontrary, ntrary,  tthe he 


CCourt ourt  mmade ade  cclear lear  tthat hat  its its  rationale rationale  for for  holding holding  tthat hat  tthere here  wwas as  nno o  ttradition radition  of ofppublic ublic  aaccess ccess  tto o 


FISC FISC  eelectronic lectronic  ssurveillance urveillance  proceedings proceedings  was was  ddemonstrated emonstrated  bby, y,  aas s  stated stated  above, above,  the the  lack lack  oof f  aany ny 
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ppublic ublic  hhearing earing  in in  the the  (at (a t  that tha t  ppoint) oint)  a approximately pproxima te ly  330 0  yyears ears  in in  which which  the the  FISC FISC  hhad a d  bbeen e e n  ooperating perating 

a and nd  tthe he  ffact act  that, that,  with with  the the  exception exception  oof foonly  nly  ttwo wo  ppublished ublished  opinions, opinions,  the the  entirety e ntire ty  o of f  tthe he  ccourt's ourt's 
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 ourt 
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Records,  

526 
526  

F. 
F. S

Supp. 
upp. 2

2d 
d  a 

at 
t  4

492. 
92. I

In 
n 

oother the r  wwords, ords,  at a t  that tha t  time, time,  a a  minimum minimum  oof99.98% f99.98%  oofFISC fFISC  proceedings proceedings  was was  classified cla ssifie d  a and nd 

nnonpublic. onpublic. It It  would would  be be  an a n  understatement unde rsta te me nt  tto o  ssay a y  tthat ha t  ssuch uch  a a  percentage pe rce ntage  reflected re fle cte d  a a  ttradition radition  o of f  nno o 


ppublic ublic  aaccess. ccess. Indeed, Indeed,  the the  Court Court  found found  tthat hat  ""the the  AACLU's CLU's  First First  Amendment Amendme nt  cclaim la im  rruns uns  ccounter ounter  tto o 


a a  llong-established ong-established  and a nd  virtually virtua lly  unbroken unbroke n  ppractice ra ctice  o of f  e excluding xcluding  the the  public public  from from  PPISA ISA 

aapplications pplications  and and  orders orders  .... . . . . " "   Id. Id.  a at t  4493. 93.  

TThe he  Movants Movants  gain ga in  no no  traction traction  cchallenging ha lle nging  IIn n  rre e Motion Motion for for  Release Release of o fCCourt  ourt RRecords ecords bby y 

ssuggesting uggesting  tthat ha t  the the  framing fra ming  of o f  the the  ""experience" e xpe rie nce "  ttest e st  sshould hould  be be  enlarged enla rge d  to to  posit posit  whether whe the r  ppublic ublic 

aaccess ccess  hhistorically istorically  has ha s  been be e n  available a vailable  tto o  aany ny  ""judicial judicia l  oopinions pinions  interpreting interpreting  tthe he  mmeaning e a ning  a and nd 

cconstitutionality onstitutionality  of o f  public public  statutes," sta tute s,"  MMot. ot. ffor or  RRelease e le ase  o of f  Ct. Ct. Records Records  14, 14,  rather ra the r  than tha n  ffocusing ocusing  oon n 

wwhether hether  FFISC ISC proceedings proceedings  historically historica lly  hhave a ve  bbeen e e n  aaccessible ccessible  to to  the the  public. public. Such Such  an a n  eexpansive xpansive 

fframing raming  o of f  tthe he  type type  or or  kind kind  of o f  document docume nt  oor r  pproceeding roce eding  at a t  issue issue  plainly pla inly  would would  sweep swe e p  ttoo oo  bbroadly roadly 

bbecause ecause  iit t  wwould ould  encompass e ncompa ss  grand gra nd  jury jury  opinions, opinions,  wwhich hich  often ofte n  interpret interpre t  the the  meaning me a ning  and and 

constitutionality constitutionality  of o f  public public  statutes sta tute s  but but  arise arise  ffrom rom  ggrand rand  jury jury  proceedings, proceedings,  which which  are are  a a 


""paradigmatic paradigmatic  example" e xa mple "  of o f  proceedings procee dings  tto o  wwhich hich  nno o  rright ight  of o f  public public  access access  applies, applies,  IIn n  rre e BBoston oston 

HHerald, erald,  IInc., nc.,  321 3 2 1 FF.3d .3 d 1 174, 74,  183 183  (1st (1st  CCir. ir. 22003) 003)  ((quoting quoting  Press-Enterprise Press-Enterprise II, II,  4478 78  UU.S. .S. a at t  99), ),  aand nd 

a a  ""classic classic  e example" xa mple "  of o f  a a  judicial judicia l  process proce ss  tthat ha t  ddepends epends  oon n  secrecy secre cy  to to  function function  pproperly, rope rly,  PPress­ress-

EEnter. nter.  III, I,  4478 78  U.S. U.S. at a t  9. 9. As As  demonstrated demonstra ted  bby y  tthe he  ddecision ecision  in in  Press-Enterprise Press-Enterprise  III, I,  tthe he  SSupreme upreme 

CCourt ourt  ccertainly erta inly  contemplated conte mpla te d  tthe he  cconsideration onsidera tion  o of f  nnarrower a rrowe r  subsets subsets  of o f  legal legal  ddocuments ocuments  aand nd 

pproceedings roceedings  in in  light light  of o f  the the  fact fact  tthat ha t  iit t  eentertained nte rta ined  tthe he  qquestion uestion  of o f  whether whether  tthe he  FFirst irst  AAmendment mendment 
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right right  of o f  access access  aapplied pplied  tto o  a a  ssubset ubse t  o of f  jjudicial udicia l  hhearing e a ring  ttranscripts-i.e., ra nscripts - i.e .,  "the "the  transcript tra nscript  of o f  a a 


preliminary pre limina ry  hearing hea ring  ggrowing rowing  oout ut  o of f  a a  ccriminal rimina l  pprosecution," rose cution,"  4478 78  U.S. U.S. at a t  3-and 3 - a n d  never ne ve r  intimated intimated 

that its analysis all judicia  l   hearings   growing   out   o  f   a  
tha t  its  ana lysis  should should  (( or or  ccould) ould)  e extend xte nd  tto o  ttranscripts ranscripts  o of f  all judicial hearings growing out of a 

criminal crimina l   prosecutiqn. prosecutiqn. Furthermore, Furthe  rmore ,   tto o   tthe he   e  extent xte  nt   tthe he   MMovants ova  nts   take ta  ke   issue issue   with with   the the   Court's Court's  

formulation of o  f  tthe he  ""experience" e  xpe  rie  nce  "  ttest e  st  oon n  tthe he  gground round  tthat ha  t  iit t  ffocused ocused  too  na  rrowly  on  FISC  formula tion             too  narrowly  on  FISC 

practices, practices,  Mot. Mot. for for  RRelease e  le  ase  o  of f  CCt. t. RRecords e  cords  221 1  ((arguing a  rguing  tthat ha t  tthe he  experience experience  test te  st  "does "doe  s  nnot ot  look look  t         to o         

the the  particular particula r  practice pra  ctice  o  of f  a  any ny  oone ne  jjurisdiction"), urisdiction"),  tthe he  ffact act  o  of f  tthe he  matter ma  tte  r  is is  that tha t  FISA FISA  mandates ma  nda  te s  tthat ha  t                  

the the  FISC FISC  "shall "sha  ll  have ha  ve  jjurisdiction urisdiction  to  h     to  hear e  a  r  a  applications pplica tions  for  a    for  and gr~t g r ~ t  nd  orders orders  approving approving  el electronic ectronic 

surveillance surve illance  a anywhere nywhere  wwithin ithin  tthe he  UUnited nite d  SStates," ta te s,"  550 0  UU.S.C. .S.C. § §  1803(a)(l), 1803(a )(l),  so so  the the  FISC's FISC's  virtually­virtua lly-

exclusive12 12  jurisdiction jurisdiction   oover ve  r   ssuch uch   pproceedings roce  e  dings   is  a  xclusive is  e a  cconstruct onstruct   o  of f   Congress Congress   and, and,   thereby, the reby,   the· the·  

American people.13 13   

The   Mova  nts   offe  r   no   a  uthority   to   support   a   suggestion   tha  t   the  Ame  rican   pe  ople  .  The Movants offer no authority to support a suggestion that the 

concentration concentra tion   of o  f   FISC FISC   pproceedings roce  e  dings   iin n   oone ne   jjudicial udicia  l   fforum orum   ddetracts e tracts   from from   the the   legitimacy legitima  cy   or or  

correctness correctne  ss   of o  f   applying applying   tthe he   ""experience" e  xpe  rie  nce  "   ttest e  st   tto o   FFISC ISC   pproceedings rocee  dings   rather ra  the  r   than tha  n   a a   broader broa  de  r   range ra  nge   o  of f  

proceedings. Accordingly, IIn n   rre e MMotion otion ffor or   RRelease elease oof fC Court ourt Records Records properly properly   framed framed   the  proceedings. Accordingly,   the 

"experience" "e  xpe  rie  nce  "   test te  st   to to   e  examine xa  mine   wwhether he  the  r   FFISC ISC   pproceedings-proceedings roce  e  dings-proce  e  dings   that tha t   relate re  la  te   to to   a  applications pplica  tions  

made ma  de   by by   the the   EExecutive xe  cutive   BBranch ra  nch   ffor or   tthe he   iissuance ssua  nce   o  of f   ccourt ourt   oorders rde rs   approving approving   authorities a  uthoritie s   covered cove  re  d  

exclusively exclusive ly   by by   FISA-have FIS  A  -h  a  v  e   hhistorically istorica  lly   bbeen e  e  n   oopen pe  n   tto o   tthe he   ppress re  ss   and a  nd   general genera l   public. public.  

112 2   See See  50 50   U.S.C. U.S.C. §§§ §   11803(a), 803(a),   11_823(a), .823(a),   11842(b)(l), 842(b)(l),   11861(b)(l)(A), 861(b)(l)(A),   1881b(a), 1881b(a),   1881c(a)(l). 1881c(a  )(l).  

Although Although   applications applica  tions   sseeking e  eking   ppen e  n   rregisters, e  giste rs,   ttrap-and-trace ra  p-and-tra  ce   ddevices, evices,   or or   certain certa in   business busine  ss   records records  

for for   foreign o intelligence purposes ~ h e  f re ign   inte  lligence   purpose  s   m  may a  y   bbe e   ssubmitted ubmitte  d   bby y   (he ggovernment ove rnme  nt   to to   a a   United Unite  d   States States  

Magistrate Magistra  te   Judge Judge   who who   hhas a  s   bbeen e  e  n   ppublicly ublicly   ddesignated e  signa  te  d   bby y   tthe he   CChief hie  f   Justice Justice   of o  f   the the   United Unite  d   SStates ta  tes   tto o  

have have   the the   power powe  r   tto o   hhear e  a  r   ssuch uch   aapplications, pplica tions,   FFISA ISA   mmakes a  ke  s   cclear le  a  r   tthat ha  t   the the   United United   States Sta  te  s   Magistrate Magistra te  

Judge Judge   will will   be be   acting acting   "on  behalf         "on  be  ha  lf  o  of' f  '  a  a jjudge udge  o  of f  tthe he  FFISC. ISC. 550 0  UU.S.C.   .S.C. §§ §§  1842(b 1842(b)(2), )(2),  

1861 (b )(1 In  practice  ,   no   Unite  d   Sta  tes   Ma  gistra  te   Judge   ha  s   be  e  n   designa ted   to   e  nte  rta in     1861(b  )(1  )(B). )(B). In practice, no United States Magistrate Judge has been designated to entertain 
such such   applications. applica tions.  

113 3  
 Although Although   FISC FISC   pproceedings roce  e  dings   ooccur ccur   iin n   a  a  ssingle ingle   jjudicial udicia  l   fforum, orum,   the the   district district   court court   judges judge  s  

designated designa ted   to to   comprise comprise   tthe he   FFISC ISC   a  are re   ffrom rom   a  at t   lleast e  a  st   sseven e  ve  n   o  of f   tthe he   United United   States States   judicial judicia  l   circuits circuits  

across across   the the   country. country. 50 50   UU.S.C. .S.C. § §  11803(a)(l 803(a )(l  )). .  
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Attending Attending   to to   the the   "logic" "logic"   prong prong   o  of f   tthe he   cconstitutional onstitutiona l   analysis, analysis,   the the   Movants Movants   argue argue   tthat ha  t   tthe he  

CCourt ourt   "erred "e  rre  d   in in   concluding concluding   that tha  t   public public   access access   wwould ould   ''result re  sult   in in   a a   diminished diminished   flow flow   of o  f   information, information,  

tto o   tthe he   detriment de  trime  nt   of o  f   the the   process proce  ss   in in   question."' que  stion."'   MMot. ot. ffor or   RRelease e lease   of o  f   Ct. Ct. Records Records   21 21   ( (quoting quoting   IIn n   rre e  

MMotion otion for for   Release Release of o fCourt C ourt Records, Records,   5526 26   FF. . SSupp. upp. 22d d   a  at t   496). 496). The The   Movants Movants   neglect, neglect,   hhowever, owever,  

tto o   eexplain xplain   why why   they the  y   believe be  lieve   this this   cconclusion onclusion   wwas a  s   fflawed; lawed;   nor nor   do do   they they   otherwise otherwise   refute refute   the the   CCourt's ourt's  

iidentification dentifica tion   of o  f   the the   detrimental detrimenta l   eeffects ffects   tthat ha  t   ccould ould   ccause a  use   a a   diminished diminished   flow flow   of o  f   information information   aas s   a  a 


rresult e  sult   of o  f   public public   access, access,   see see In In   rre e MMotion otion ffor or   RRelease elease oof fCCourt  ourt Records, Records,   526 526   F. F. SSupp. upp. 22d d   a  at t   4494-94-

996. 6. IInstead, nstead,   the the   Movants Mova  nts   off o  ffer e   r   tthe he   cconclusory onclusory   sstatement ta  te  ment   that tha  t   "disclosure "disclosure   of o  f   the the   requested reque  ste  d  

oopinions pinions   would would   serve serve   weighty we  ighty   democratic de  mocra  tic   iinterests ntere  sts   bby y   iinforming nforming   the the   governed governed   about a  bout   tthe he   mmeaning eaning  

o  of f   ppublic ublic   laws laws   enacted e  na  cte  d   on on   their the  ir   bbehalf." e  ha  lf."   MMot. ot. ffor or   RRelease e le  a  se   of o  f   Ct. Ct. Records Records   21. 21. While While   it it  

uundoubtedly ndoubte  dly   is is   the the   case ca  se   that tha  t   access access   to to   judicial judicia  l   pproceedings roce  e  dings   and and   opinions opinions   plays plays   an a  n   important, important,   iif f   nnot ot  

iimperative, mperative,   role role   in in   furthering furthe  ring   the the   public's public's   uunderstanding nde  rsta  nding   about a  bout   the the   meaning meaning   of o  f   public public   laws, laws,   tthe he  

MMovants ovants   cannot cannot   ignore ignore   the the   Supreme Supre  me   CCourt's ourt's   iinstruction nstruction   that, that,   "[a]lthough "[a  ]lthough   many many   governmental governmenta l  

pprocesses roce  sse  s   operate opera  te   best be  st   under unde  r   public public   scrutiny, scrutiny,   iit t   ttakes a  kes   llittle ittle   imagination imagina  tion   to to   recognize recognize   that tha t   there there   are are  

ssome ome   kkinds inds   of o  f   government gove  rnme  nt   operations ope  ra  tions   tthat ha  t   wwould ould   bbe e   ttotally ota  lly   frustrated frustra ted   if i f   conducted conducted   openly." openly."  

PPress-Enter. ress-Enter.   II, II,   478 478   U.S. U.S. at a  t   8-9. 8-9. IIn n   rre e MMotion otion ffor or   RRelease elease   of o fCourt C ourt Records Records   identified ide  ntifie  d  

ddetrimental etrimental   consequences conse  quence  s   that tha t   could could   be be   aanticipated nticipa  te  d   iif f   tthe he   public public   had had   access access   to to   oopen pe  n   FFISC ISC  

pproceedings, roceedings,   some some   of o  f   which which   the the   Court Court   nnoted ote  d   wwere e  re   ""comparable compa  ra  ble   to to   those those   relied re lied   on on   by by   courts courts   in in  

ffinding inding   that tha  t   the the   'logic' 'logic'   requirement re  quire  me  nt   for for   a a   FFirst irst   Amendment Ame  ndme  nt   right right   of o  f   access access   was was   not not   ssatisfied a tisfied  

rregarding egarding   various va  rious   types types   of o  f   proceedings proceedings   aand nd   rrecords" e  cords"   a  and nd   the the   others others   were were   described described   aas s   ""distinctive distinctive  

tto o   FFISA's ISA's   national national   security se  curity   context." context."   5526 26   FF. . SSupp. upp. 22d d   a  at t   494. 494. These These   detrimental detrimental   cconsequences, onsequences,  

wwhich hich   are are   quoted quote  d   above, above,   wwere e  re   ddeemed e  e  med   tto o   ooutweigh utwe  igh   a  any ny   bbenefits ene  fits   public public   access access   would would   aadd dd   tto o   tthe he  

::functioning functioning   of o  f   such such   proceedings, proceedings,   id., id.,   a  and nd   tthe he   CCourt ourt   eemphasized mphasize  d   that tha  t   "the "the   national national   security security  
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these 
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consequences 
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weighty,"   

id. 
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at 
a t   

495. 
495.  

BBecause ecause   tthe he   Movants Movants   made ma  de   no no   attempt a  ttempt   to to   ddispute ispute   oor r   ddiscredit iscre  dit   tthese hese   ddetrimental etrimental   effects, effects,   the the  

rresulting esulting   ddiminished iminishe  d   flow flow   of o  f   information information   tthat ha  t   ppublic ublic   aaccess ccess   wwould ould   hhave ave   on on   the the   functioning functioning   of o  f  

FFISC ISC   pproceedings, roceedings,   or or   the the   weight we  ight   the the   Court Court   ggave a  ve   tto o   tthe he   ddetrimental e trimenta l   eeffects, ffects,   this this   Court Court   is is   left le  ft   to to  

vview ie  w   ttheir heir   a  argument rgume  nt   as as   simply simply   a a   generalized ge  ne  ra  lize  d   aassertion sse  rtion   tthat ha  t   tthey he  y   ddisagree isagree   with with   In In   re re Motion Motion for for  

14 

RRelease elease   oof 14  
f Court Court Records.Records.  That Tha  t   disagreement disa  gre  eme  nt   bbeing e  ing   dduly uly   nnoted, oted,   tthe he   MMovants ovants   have ha  ve   not not   made made   a a  


ppersuasive ersuasive   case case   that tha  t   .the .the   result re  sult   was was   wrong. wrong. CConsequently, onse  que  ntly,   tthis his   CCourt ourt   hhas as   no no   basis basis   to to   disclaim discla im   the· the·  


cconclusion onclusion   in in   In In   re re Motion Motion for for   Release Release of o fCCourt  ourt RRecords ecords   tthat ha  t   tthe he   ''logic' logic'   test test   was was   "not "not  

ssatisfied[,]" atisfied[,]"   id. id.   at a t   497, 497,   and, and,   indeed, indeed,   agrees agrees   wwith ith   iit. t.  


AAlthough lthough   the the   records re  cords   to to   which which   the the   ACLU ACLU   ssought ought   aaccess ccess   iin n   IIn n   rre e Motion Motion for for   Release Release   of o f  

CCourt ourt RRecords ecords   implicated implica  te  d   only only   electronic e lectronic   surveillance surve illance   pproceedings roceedings   ppursuant ursuant   to to   50 50   U.S.C. U.S.C.  

§§§ §  11804-1805, 804-1805,  id. id.  at a t  486, 486,  the the  analysis analysis  applying applying  RRichmond ichmond NNewspapers' ewspapers' "experience" "e xpe rie nce "  and and  "logic" "logic" 

ttests ests  iinvolved nvolved  reasoning re a soning  that tha t  more more  broadly broa dly  cconcerned once rne d  aall ll  cclassified, lassified,  eex x  parte parte  FISC FISC  proceedings proceedings 

rregardless egardless  o of f  statutory sta tutory  section. section. Id. Id.  491-97. 491-97. NNotwithstanding otwithsta nding  tthe he  ppassage a ssage  of o f  time, time,  that tha t  analysis analysis 

retains its force and 15 15  

re ta ins  its  force  and  relevance.re levance .  The The   Court Court   also a lso   ssees ees   nno o   mmeaningful eaningful   ddifference ifference   between be  twe  en   the the  

114 4  
TThe he   Movants Mova  nts   specify spe  cify   four four   ways wa  ys   ppublic ublic   aaccess ccess   tto o   FFISC ISC   jjudicial udicia  l   oopinions pinions   is is   "important "importa  nt   to to  

tthe he   ffunctioning unctioning   of o  f   the the   FISA FISA   system," system,"   Mot. Mot. for for   RRelease e  le  a  se   o  of f   CCt. t. RRecords e  cords   117-20; 7-20;   however, however,   the the  

MMovants ovants   nnever eve  r   discuss discuss   these the  se   benefits be  nefits   vis-a-vis vis-a-vis   the the   ddetrimental e trime  nta l   eeffects ffects   iidentified dentified   by by   In In   re re Motion Motion  

ffor or   RRelease elease   of o fCourt C ourt Records. Records.  

115 5  
AAlthough lthough   there there   have ha  ve   been be  e  n   several severa l   public public   pproceedings roce  e  dings   ssince ince   IIn n   rre e Motion Motion for for   Release Release   of o f  

CCourt ourt RRecords ecords   was wa  s   decided, decided,   see, see,   e.g., e.g.,   MMisc. isc. NNos. os. 113-01 3-01   tthrough hrough   113-09, 3-09,   available available   at at  

hhttp://www.fisc.uscourts.gov/public-filings, ttp://www.fisc.uscourts.gov/public-filings,   tthe he   sstatistical ta  tistica l   ssignificance ignificance   of o  f   those those   public public  

pproceedings roce  edings   makes ma  ke  s   no no   material ma  te  ria l   difference diffe  re  nce   tto o   tthe he   qquestion ue  stion   o  of f   wwhether he  the  r   FFISA ISA   proceedings proceedings  

hhistorically istorically   have ha  ve   been be  e  n   open ope  n   to to   the the   ppublic, ublic,   e  especially spe  cia  lly   wwhen he  n   cconsidered onside  re  d   iin n   light light   of o  f   the the   many many  

tthousands housands   mmore ore   classified classified   and a  nd   ex e  x   parte pa  rte   pproceedings roce  edings   tthat ha  t   hhave a  ve   ooccurred ccurred   since since   that tha  t   case case   was was  

cconcluded. oncluded. Furthermore, Furthe  rmore  ,   by by   and a  nd   large, large,   tthose hose   ppublic ublic   pproceedings roce  e  dings   hhave a  ve   bbeen een   in in   the the   nature nature   of o  f   this this  

oone ne   wwhereby, hereby,   in in   the the   wake wa  ke   of o  f   the the   unauthorized una  uthorized   ddisclosures isclosure  s   aabout bout   NNSA SA   pprograms, rograms,   private private   parties parties  

mmoved ove  d   tthe he   CCourt ourt   for for   access a  ccess   to to   judicial judicia  l   records records   oor r   ffor or   ggreater re  a  te  r   ttransparency ransparency   about about   the the   number numbe  r   of o  f  

oorders rders   iissued ssue  d   by by   the the   FISC FISC   to to   providers. providers. They The  y   a  are re   therefore the re  fore   ddistinguishable istinguishable   from from   the the   type type   of o  f  

- 38  -

Document ID: 0.7.10659.56882-000001 



 
- 39 -

a

application 
pplication   o  

of 
f   t

the 
he   "

"experience" 
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roce  e  dings   v

versus 
ersus   t
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he   a

application 
pplication   o  

of 
f  

tthese hese   ttests ests   tto o   ssealed ea led   wwiretap ire  tap   aapplications pplica tions   ppursuant ursua  nt   tto o   TTitle itle   IIII II   o  of f   tthe he   OOmnibus mnibus   CCrime rime   CControl ontrol   aand nd  

SSafe-Streets afe-Streets   AAct ct   o  of f   11968, 968,   118 8   UU.S.C. .S.C. §

§§ 
§   2

2510-20. 
510-20. L

Like 
ike   F

FISC 
ISC   p

proceedings, 
roceedings,   T

Title 
itle   I

III 
II   w

wiretap 
ire tap  

aapplications 116 6   

pplications   aare re   ""subject subje  ct   tto o   a  a  sstatutory ta tutory   ppresumption resumption   aagainst gainst ddisclosure,"isclosure ," ""have ha  ve   nnot ot   hhistorically istorica lly  

bbeen ee  n   oopen pen   tto o   tthe he   ppress re  ss   aand nd   ggeneral enera l   ppublic," ublic,"   a  and nd   a  are re   nnot ot   ssubject ubje  ct   tto o   a  a  qqualified ualified   FFirst irst   AAmendment mendme  nt  

rright ight   o  of f   aaccess, ccess,   IIn n   rre e NN.Y. .Y.   TTimes imes   CCo. o.   tto o   UUnseal nseal   WWiretap iretap   & &  SSearch earch   WWarrant arrant MMaterials, aterials,   5577 77   FF.3d .3d  

4401, 01,   4409 09   ((2d 2d   CCir. ir. 22009) 009)   (( eemphasis mpha  sis   iin n   ooriginal). riginal). AAccordingly, ccordingly,   ppersuaded ersuaded   bby y   IIn n   rre e MMotion otion ffor or  

RRelease elease oof fCCourt  ourt RRecords, ecords,   tthis his   CCourt ourt   aadopts dopts   iits ts   aanalysis na  lysis   aand, nd,   ffor or   tthe he   rreasons easons   sstated ta ted   ttherein, herein,   aas s  


wwell ell   aas s   tthose hose   ddiscussed iscusse  d   aabove, bove,   hholds olds   tthat ha  t   a  a  FFirst irst   AAmendment me  ndme  nt   qqualified ualified   rright ight   o  of f   aaccess ccess   ddoes oes   nnot ot  

aapply pply   tto o   tthe he   FFISC ISC   pproceedings roce  edings   tthat ha  t   rresulted e  sulted   iin n   tthe he   iissuance ssua  nce   o  of f   tthe he   jjudicial udicia l   oopinions pinions   tthe he   MMovants ovants  

nnow ow   sseek, eek,   wwhich hich   cconsist onsist   o  of f   pproceedings roceedings   ppursuant ursua  nt   tto o   550 0   UU.S.C. .S.C. §  §  11842 842   ((pen pen   rregisters egiste rs   aand nd   ttrap rap   aand nd  

ttrace race   ddevices evices   ffor or   fforeign ore ign   iintelligence nte lligence   aand nd   iinternational nterna tional   tterrorism e rrorism   iinvestigations) nvestigations)   aand nd   550 0   UU.S.C. .S.C.  

§  §  11861 861   (( aaccess ccess   tto o   ccertain e rta  in   bbusiness usine  ss   rrecords ecords   ffor or   fforeign oreign   iintelligence nte lligence   a  and nd   iinternational nternational   tterrorism errorism  

iinvestigations). nvestigations).  

pproceedings roceedings   rrelevant e  levant   tto o   tthe he   iinstant nstant   mmotion otion   aand nd   tto o   IIn n   rre e MMotion otion ffor or   RRelease elease oof fC Court ourt RRecords, ecords,  

nnamely amely  eex x  pparte a rte  pproceedings roce e dings  iinvolving nvolving  cclassified la ssified  ggovernment ove rnme nt  rrequests equests  ffor or  aauthority uthority  tto o  cconduct onduct 

eelectronic lectronic  ssurveillance urveillance  oor r  oother the r  fforms orms  o of f  iintelligence nte lligence  ccollection. olle ction.  

116 6   

TTitle itle   IIII II   mmandates a  ndates   tthat ha  t   wwiretap ire  ta  p   ""[ [aa ]]pplications pplica tions   mmade a  de   a  and nd   oorders rders   ggranted ranted   uunder nde  r   tthis his   cchapter hapte  r  

sshall hall   bbe e   ssealed ea  le  d   bby y   tthe he   jjudge." udge  ."   118 8   UU.S.C. .S.C. §  §  22518(8)(b). 518(8)(b). AAs s   ddiscussed iscussed   ssupra, upra,   FFISA ISA   mmandates andates   tthat hat  

""(t]he (t]he   rrecord ecord   o  of f   pproceedings roce  e  dings   uunder nde  r   tthis his   cchapter, hapter,   iincluding ncluding   aapplications pplica tions   mmade ade   a  and nd   oorders rders   ggranted, ranted,  

sshall hall   bbe e   mmaintained a inta ined   uunder nde  r   ssecurity e  curity   mmeasures easures   eestablished sta  blishe  d   bby y   tthe he   CChief hie  f   JJustice ustice   iin n   cconsultation onsulta  tion   wwith ith  

tthe he   AAttorney ttorney   GGeneral e  nera  l   a  and nd   tthe he   DDirector ire  ctor   oofNational fNa  tiona  l   IIntelligence." nte llige  nce  ."   550 0   UU.S.C. .S.C. §  §  11803(c). 803(c).  
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AAs s   aalready lready   nnoted, oted,   tthe he   oonly nly   llaw aw   tthe he   MMovants ovants   ccite ite   aas· s· tthe he   ssource ource   ffor or   ttheir heir   cclaimed laimed   rright ight   oof f  

p
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ublic   a

access to FISC judicial opinions 
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s   t
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he   F
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If 
f  
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t

to 
o   s
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ecure   c
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onstitutional   s
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tanding   f

for 
or   t
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hese   M

Movants, 
ovants,   t

they 
hey   w
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ere   o
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bligated   t

to 
o   p

present 
resent   t
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hem.  


BBecause ecause   tthe he   FFirst irst   AAmendment mendment   qqualified ualified   rright ight   oof f   aaccess ccess   ddoes oes   nnot ot   aapply pply   tto o   tthe he   FFISC ISC   pproceedings roceedings   aat t  


iissue ssue   iin n   tthis his   mmatter, atter,   tthe he   MMovants ovants   hhave ave   nno o   llegally egally   pprotected rotected   iinterest nterest   aand nd   ccannot annot   sshow how   tthat hat   tthey hey  


ssuffered uffered   aan n   iinjury njury   iin n   ffact act   ffor or   tthe he   ppurpose urpose   o  of f   mmeeting eeting   ttheir heir   bburden urden   tto o   eestablish stablish   sstanding tanding   uunder nder  


117 7 

AArticle rticle   IIII. II.   

TTo o   bbe e   ssure, ure,   tthe he   CCourt ourt   ddoes oes   nnot ot   rreach each   tthis his   rresult esult   llightly. ightly. HHowever, owever,   aapplication pplication   oof f   tthe he  


SSupreme upreme   CCourt's ourt's   ttest est   tto o   ddetermine etermine   wwhether hether   a  a  FFirst irst   AAmendment mendment   qqualified ualified   rright ight   oof f   aaccess ccess   aattaches ttaches  


tto o   tthe he   FFISC ISC   pproceedings roceedings   aat t   iissue ssue   iin n   tthis his   mmatter atter   lleads eads   tto o   tthe he   cconclusion onclusion   tthat hat   iit t   ddoes oes   nnot. ot. AAbsent bsent  


ssome ome   oother ther   llegal egal   bbasis asis   tto o   eestablish stablish   sstanding, tanding,   tthis his   mmeans eans   tthe he   CCourt ourt   hhas as   nno o   jjurisdiction urisdiction   tto o   cconsider onsider  


ccauses auses   o  of f   aaction ction   ssuch uch   aas s   tthis his   oone ne   wwhereby hereby   iindividuals ndividuals   aand nd   oorganizations rganizations   wwho ho   aare re   nnot ot   pparties arties   tto o  


FFISC ISC   pproceedings roceedings   sseek eek   aaccess ccess   tto o   cclassified lassified   jjudicial udicial   rrecords ecords   tthat hat   rrelate elate   tto o   eelectronic lectronic   ssurveillance, urveillance,  


bbusiness usiness   rrecords ecords   oor r   ppen en   rregister egister   aand nd   ttrap-and-trace rap-and-trace   ddevice evice   pproceedings. roceedings. NNotably, otably,   tthe he   DD.C. .C. CCircuit ircuit  


hhas as   aadvised dvised   tthat hat   ""[e]ven [e]ven   iif f   hholding olding   tthat hat   [[the the   llitigant] itigant]   llacks acks   sstanding tanding   mmeant eant   tthat hat   nno o   oone ne   ccould ould  


iinitiate" nitiate"   tthe he   ccause ause   oof f   aaction ction   aat t   iissue ssue   ""it it   wwould ould   nnot ot   ffollow ollow   tthat hat   [[the the   llitigant] itigant]   ((or or   aanyone nyone   eelse) lse)   mmust ust  


hhave ave   sstanding tanding   aafter fter   aall. ll. RRather, ather,   iin n   ssuch uch   ccircumstance ircumstance   wwe e   wwould ould   iinfer nfer   tthat hat   ''the the   ssubject ubject   mmatter atter   iis s  


committed Sargeant,  committed   tto o   tthe he   ssurveillance urveillance   o  of f   CCongress, ongress,   aand nd   uultimately ltimately   tto o   tthe he   ppolitical olitical   pprocess."' rocess."'   Sargeant, 

117 7   

TThe he   CCourt's ourt's   ddecision ecision   iinvolves nvolves   sscrutiny crutiny   o  of f   wwhether hether   tthe he   FFirst irst   AAmendment mendment   qqualified ualified   rright ight   o  of f  

aaccess ccess   aapplies, pplies,   bbut ut   oonly nly   aas s   ppart art   o  of f   tthe he   aassessment ssessment   o  of f   wwhether hether   tthe he   MMovants ovants   hhave ave   sstanding tanding   uunder nder  


AArticle rticle   IIII. II. BBecause ecause   tthey hey   ddo o   nnot, ot,   tthe he   CCourt ourt   ddismisses ismisses   ttheir heir   MMotion otion   ffor or   llack ack   o  of f   jjurisdiction urisdiction  


wwithout, ithout,   sstrictly trictly   sspeaking, peaking,   rruling uling   oon n   tthe he   mmerits erits   o  of f   ttheir heir   aasserted sserted   ccause ause   o  of f   aaction. ction. MMoreover, oreover,   iin n   tthe he  


absence oof f jjurisdiction, urisdiction,   tthe he   CCourt ourt   mmay ay   nnot ot   cconsider onsider   aabsence   any ny   oother ther   llegal egal   aarguments rguments   oor r   rrequests equests   ffor or  


rrelief elieftthat hat   wwere ere   aadvanced dvanced   iin n tthe he   mmotion. otion.  
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1130 30  FF.3d .3d  aat t  1070 1070  (quoting (quoting  Richardson, Richardson,  4418 18  UU.S. .S. a at t  1179). 79). Indeed, Indeed,  "[t]he "[t]he  assumption a ssumption  tthat ha t  i if f  [[the the 

llitigants] itigants]  hhave ave  no no  standing standing  to to  sue, sue,  no no  one one  wwould ould  hhave ave  sstanding, tanding,  is is  not not  a a  reason re ason  tto o  ffind ind  sstanding." tanding." 
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E

Evidence 
vidence  

that 
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public  

access 
access  t

to 
o  o

opinions 
pinions  a

arising 
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from 
from  

classified, 
classifie d,  e 

ex 
x  p

parte 
a rte  F

FISC 
ISC 

pproceedings roceedings  is is  best best  committed committe d  tto o  tthe he  ppolitical olitica l  pprocess roce ss  iis s  demonstrated demonstra ted  by by  Congress's Congre ss's  eenactment nactment 

o of f  tthe he  UUniting niting  and and  Strengthening Stre ngthe ning  America Ame rica  bby y  FFulfilling ulfilling  Rights Rights  and a nd  Ensuring Ensuring  Effective Effe ctive  DDiscipline iscipline 

OOver ve r  MMonitoring onitoring  Act Act  of2015 of20 15  (''USA (''USA  FFREEDOM REEDOM  AAct ct  of o f  2015"), 2015"),  Pub. Pub. L. L. 114-23, 114-23,  1129 29  SStat. tat. 2268 68 


((2015), 2015),  wwhich, hich,  after after  considerable conside rable  public public  ddebate, ebate ,  mmade ade  substantial substa ntia l  amendments amendments  to to  FFISA. ISA. OOne ne 

ssuch uch  aamendment, mendment,  which which  is is  found found  iin§ n §  4402 02  o of f  tthe he  UUSA SA  FREEDOM FREEDOM  Act Act  and and  codified codifie d  aat t  550 0  UU.S.C. .S.C.  

§ §  II  8872(a), 72(a),  aadded dde d  an a n  entirely e ntire ly  new ne w  provision provision  ffor or  tthe he  ppublic ublic  disclosure disclosure  of o f  certain certain  FFISC ISC  jjudicial udicia l 
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From: Terwilliger, Zachary (ODAG) 
Subject: RE: Questions for the Record 
To: Raman, Sujit (ODAG) (JMD); Mizelle, Chad (ODAG); Murray, Michael (ODAG); Sheehan, Matthew (ODAG);

Barnett, Gary (ODAG); Hall, William A. (ODAG) 
Cc: Tyson, Jill C. (OLA); Ramer, Sam (OLA) 
Sent: March 14, 2017 10:11 PM (UTC-04:00) 
Attached: AG Sessions Responses to QFRs.pdf, DAG_QFRS.docx 

Team,
Here are the QFR assignments (QFR assigned). Please let me know if work will prevent you from being able to answer 
these questions. If you encounter a question you are totally unfamiliar with, please feel free to reach out to Jill Tyson 
(cc’d above) and/or me and we can help connect you with the right person. In addition, attached are Attorney General 
Sessions’ QFR responses in case you want to do a search for particular responses or terms. 

Further, there are a fair amount of repeat questions. After you have gotten a handle on your questions, please feel free 
to look through the QFR document and see if there are others with whom you can split the load regarding certain 
questions. If you would prefer to just crank through your questions independently, please feel free and I can clean up 
on the back end. 

1. Sujit Rahman: Leahy (Questions 1-11) and Coons (15-23) 
2. Chad Mizelle: Feinstein (Questions 1-13) and Coons (24-30) 
3. Michael Murray: Feinstein (Questions 14-28) and Coons (31-36) 
4. Matt Sheehan: Durbin (Questions 1-18) and Coons (36-38) 
5. Gary Barnett: Durbin (Questions 19-24), Klobuchar Questions (1 page) and Coons (39-44) 
6. Bill Hall: Whitehouse (Questions 1-6) and Coons (1-15) 
7. OLA: Coons (45-50) 

Here is the timeline and guidance that Jill sent out earlier. It basically gives us the next two days. I am on work travel 
tomorrow morning, but will be back by mid-afternoon. If anyone gets totally bogged down, please let me know. 
Unfortunately, I have a bunch of meetings and interviews over the next two days, but am happy to stay as late as 
needed to pitch in and help where folks need assistance on various questions. 

Thank you very much for your willingness to help out the DAG nominee. This should be the last push. 

Zach 

All: 

Thanks for your ongoing help with the DAG and Associate AG confirmation process. We have arrived at the next phase: 
responding to Questions for the Record (QFRs). The Committee has given us until Monday 3/20 to submit all 
responses. I’ve established a folder on the G: drive for this project, located here: G:\OLA-ODAG-OASG. If you are in 
the to: line of this e-mail you should have full access to this folder. Because the folder was just created today, you may 
have to log off/on to get access the first time. If you can’t get into the folder and sub-folders please let me know asap 
and cc: Chris Greer/OCIO. 

The overall plan is to divvy up drafting responsibilities between OLA, ODAG, and OASG, with component input as 
necessary. Our new G: drive folder contains DAG/Assoc.AG briefing papers and AG Sessions’ confirmation materials; 
please use as much of that text as possible for consistency of tone and substance. Tonight, following this e-mail, Zach 
and Rachel will send out documents noting drafting assignments. 

QFR PROCESS AND TIMELINE: 

Document ID: 0.7.10659.61903 
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______________________________ 

1. 3/14: QFRs assigned among OLA, ODAG, and OASG attorneys. For tracking purposes, please submit one list 
from ODAG and one list from OASG of who will be writing which responses. 

2. 3/15-16: Draft responses and put in a separate document from the master document (since we call can’t be in 
the master doc at the same time). Please save your draft responses document with the file name “[Nominee 
name] QFR drafts – [last name] – [date]”. Each response should note who drafted, e.g. (OLA/Tyson) in front of 
the first paragraph. 

Please let me know if you have any questions. 
Thanks very much,
-JCT 

3. **3/16: DRAFT RESPONSES DUE BY 5:00PM FOR NOMINEE REVIEW. ** 
4. 3/17: Nominees review; DOJ to address any comments. 
5. 3/17-18: OLA submits QFRs to WH/EOP for expedited review and clearance. 
6. 3/19: DOJ to address WH edits/comments as necessary. 
7. 3/20: Submit final QFRs to the Committee. 

From: Terwilliger, Zachary (ODAG) 
Sent: 

t (ODAG) (JMD) < (b) (6)
(ODAG) < (b) (6)

(ODAG) < (b) (6)
<(b) (6)

(OLA) < (b) (6)

Tuesday, March 14, 2017 8:48 PM 
To: Raman, Suji >; M e, Chad (ODAG) < (b) (6)

>; Sheehan, Matthew (ODAG) < (b) (6)
(ODAG) < (b) (6)

izell >; Murray, 
Michael >; Barnett, Gary 

>; Hall, William A. >; Bressack, Leah (ODAG) 
> 

Cc: Tyson, Jill C. > 
Subject: Questions for the Record 

Team,
OLA just received the U.S. Attorney’s Questions-for-the-Record. Jill is going to be sending additional guidance soon, but 
I wanted to let you know about this project. We have a tight turn-around and it is going to be all hands and I would 
greatly appreciate your help. 

After Jill sends the schedule, I will send around some assignments as far as breaking up the responses. 

Thank you very much in advance for your willingness to help with this final step of the confirmation support process. 

Zach 

Zachary Terwilliger 
Associate Deputy Attorney General 
Office of the Deputy Attorney General 

(Desk)
(Mobile)

(b) (6)
(b) (6)
(b) (6)
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR GRASSLEY 

Sue-and-Settle and Settlement Slush Funds 

Under the Obama administration, the Justice Department arranged for settling defendants to donate 

money to non-victim third-parties, including politically favored groups. This was simply another 

tool by which the Obama Justice Department would pick winners and losers based on a politically-

driven agenda. Payments ordered by settlements with the Department of Justice should only be 

used to punish the defendant and to make actual victims whole again, not to benefit favored 

groups. 

The Obama Justice Department also abused its settlement authority by signing off on settlements 

and consent decrees with interest groups that committed agencies to fast-track new regulations. 

This practice, known as sue-and-settle, undermines transparency and accountability in the 

rulemaking process and offends the intent of Congress. 

As Attorney General, will you commit to working with Congress and this Committee to ensure 

that settlements entered into by the Department, and any payments derived from them, are used 

appropriately for punishment of defendants and redress of actual victims? Will you likewise 

commit to working with Congress and this Committee to end abusive sue-and-settle tactics? 

RESPONSE:  Yes. 

FOIA 

The Obama administration promised a new era of open government. President Obama even called 

his administration the most transparent in history. But the facts demonstrate otherwise. Under 

President Obama, FOIA lawsuits and FOIA request denials reached record highs. And it’s no 

secret that some of his top officials used methods that totally circumvented transparency and 

accountability protections. 

With a new administration comes an opportunity to set a new standard for transparency. And the 

Justice Department plays a central role in ensuring government-wide compliance with FOIA, our 

nation’s premier transparency law. Accordingly, as Attorney General, will you commit to working 

with Congress and this Committee to ensure that both the letter and the spirit of FOIA are carried 

out? 

RESPONSE:  The Freedom of Information Act (FOIA) is an important law that has played in 

integral role in helping the public hold the government accountable by rooting out waste, fraud, 

and abuse.  If confirmed, I will ensure that the Department and the Executive Branch 

appropriately complies with FOIA, as well as works with you and this Committee to ensure that 

FOIA is carried out as intended. 
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Prescription Drug Prices 

As you know, the high cost of prescription drugs is an increasing concern for American consumers. 

President-Elect Trump agrees and has pledged to “bring down drug prices.” Do you believe that 

the Antitrust Division at the Justice Department has a role to play with respect to these 

concerns? Can you assure me that drug competition issues will be a priority for the Justice 

Department, if you are confirmed to be U.S. Attorney General? 

RESPONSE: I agree that the high cost of prescription drugs is a concern for the American 

consumer. The Justice Department’s antitrust division enforces the antitrust laws to ensure 

competition in the marketplace and to protect consumers from anti-competitive action.  If 

confirmed as Attorney General, the antitrust division will be vigilant in evaluating drug 

competition issues to determine whether they constitute a violation of federal antitrust law and 

harm consumers. 

Bankruptcy 

I believe the bankruptcy system has been made much better and fairer thanks to the enactment of 

comprehensive bankruptcy reform legislation in 2005. Nevertheless, critics desire to weaken the 

statute. 

1. Will you commit to actively supporting, defending, and making enforcement of the 

bankruptcy laws a priority for the U.S. Trustee Program? 

RESPONSE:  Yes. 

2. Will you support and encourage greater enforcement actions by the U.S. Trustee Program 

to prevent abusive or fraudulent bankruptcy filings, including vigorous review of attorney 

fee applications in large Chapter 11 bankruptcy cases? 

RESPONSE: Yes, I will support the U.S. Trustee Program’s efforts to prevent abusive or 

fraudulent bankruptcy filings. This program could indeed be an important factor in eliminating 

bankruptcy fraud. I would also consider pursuing more prosecutions of fraud. 

3. Will you assist in efforts to fight attempts to undermine the bankruptcy reform law? 

RESPONSE: Yes. 

Juvenile Justice System 

1. A significant number of girls in the juvenile justice system are actually victims of human 

trafficking. What efforts will the Attorney General make to promote the identification of 

these victims and help ensure their needs are better met? 

RESPONSE: As a United States Senator, I was a cosponsor and strong supporter of the Adam 

Walsh Act of 2006, which imposed tough, mandatory penalties for sex trafficking of minors, 
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child pornography, and federal sexual assault offenses. I also have supported reauthorizations of 

the Violence Against Women Act, and have supported other legislation that has done much to 

prevent sexual assault and other violence, including trafficking. Additionally, I worked to add an 

amendment to the 2005 Violence Against Women Act that expanded DNA sampling and has 

prevented many of these types of crimes over the past decade. If I am fortunate enough to be 

confirmed as Attorney General, I will continue to pursue and support solutions to the problem of 

human trafficking, including vigorous prosecution of human traffickers and improved forensic 

science efforts to identify victims and serve justice. 

2. The programs authorized under the 1974 Juvenile Justice & Delinquency Prevention Act 

are long overdue for reauthorization. There was broad bipartisan support for these 

programs’ reauthorization in the 114th Congress (as evidenced by the Senate Judiciary 
Committee’s unanimous approval of a reauthorization bill in 2015 and the House of 
Representatives’ 2016 passage of a companion bill by a vote of 382-29). JJDPA 

reauthorization remains a top priority for this Committee in the 115th Congress. 

Alabama in recent years has embraced the importance of juvenile justice reforms. 

(Research indicates that such reforms not only conserve taxpayer resources but also 

promote better outcomes for the nation’s at-risk youth.) Given Alabama's recent success in 

juvenile justice reform and the federal taxpayers’ 40-year investment in JJDPA 

implementation, will you encourage the rest of the nation to adopt similar reforms and 

engage in a robust implementation of the JJDPA? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will encourage 

jurisdictions to continue to study and implement reforms of their juvenile justice systems, 

including utilizing best practices from around the country while also finding what works best in 

their particular jurisdiction. 

Scope of Executive Privilege 

For the past five years, the U.S. House of Representatives Committee on Oversight and 

Government Reform (HOGR) has sought subpoenaed documents from the Department of Justice 

related to Operation Fast and Furious.[1] Originally, the Department failed to produce any 

documents responsive to the October 2011 subpoena despite failing to formally assert a legally 

recognized privilege. In fact, only a feeble attempt to rely on “confidentiality interests” and 

“separation of powers” was proffered.[2] Eventually the Department asserted executive privilege 

over the majority of relevant documents, and shortly thereafter, the Committee voted to hold 

Attorney General Eric Holder in contempt of Congress. 

In August 2012, HOGR filed a civil lawsuit in the U.S. District Court for the District of Columbia 

seeking to enforce its subpoena of documents, including those created after a February 4, 2011 

[1] Stephen Dinan, Election eve surprise: DOJ belatedly releases Fast & Furious documents, WASH. TIMES, Nov. 4, 

2014, available at http://www.washingtontimes.com/news/2014/nov/4/justice-dept-submits-64k-pages-fast-furious-

docs/?page=all. 
[2] Brief of Petitioner-Appellant at 21, Committee on Oversight and Government Reform of the United States House 

of Representatives v. Loretta Lynch, No. 16-5078 (D.C. Cir. Oct. 6, 2016) [“HOGR Brief”]. 
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letter to me which falsely claimed the Department had not been walking guns, to understand how 

the Department came to know the letter was false.[3] In August 2014, after years of litigation, the 

court ordered the Department to produce a privilege log. However, the court also held that the 

deliberative process privilege “could be invoked in response to a congressional subpoena.”[4] 

In response to the order, the Department produced an incomplete “list” of a subset of documents, 
along with about two thirds of those documents which it had previously unlawfully withheld, given 

that it had a legal obligation to comply with the subpoena and given that even the Department did 

not take the position that those documents were privileged. The remaining documents on the 

Department’s “list” were categorically withheld on deliberative process grounds as well as five 
other claims of “privilege” never previously asserted. 

HOGR then filed a motion to compel production of all documents, without redactions, created 

following the Department’s false and misleading February 2011 letter to Congress.[5] On January 

19, 2016, the district court granted the Committee’s motion in part and denied it in part. The court 
ordered the Department to produce all documents from its 2014 “set” that it had withheld on 

deliberative process grounds, but denied the Committee’s motion to compel remaining responsive 
documents.[6] 

HOGR appealed on October 2016 to seek production of all other documents responsive to the 

subpoena.[7] Among other things, the appeal also generally challenges the district’s court’s holding 
that the common law “deliberative process” privilege can form a valid basis for denying access to 

information regarding Executive Branch misconduct sought by a congressional subpoena. The 

appeal is currently pending. 

The most problematic aspect of the long negotiation and litigation over the Fast and Furious 

documents is the Department’s continued insistence, and the district court’s assent to the 
Department’s position, that the constitutionally based Executive Privilege extends far below the 

President to shield the “deliberative process” of lower-level, unelected bureaucrats. The 

deliberative process privilege is a common law doctrine and a basis for a Freedom of Information 

Act exemption. It is not a Constitutional privilege of equal standing with the inherent power of 

Congress to conduct oversight inquiries. Deliberative process also traditionally applies only to 

content that is deliberative and pre-decisional.[8] It does not shield material created after a decision 

is made, or that is purely factual. 

Worse, the Department has even used this exceedingly broad view of Executive Privilege to shield 

production of documents the former Attorney General himself admitted were not actually 

privileged at all.[9] The Department’s Office of Legal Counsel opinion on the President’s assertion 

[3] Complaint available at http://legaltimes.typepad.com/files/complaint-13.pdf. 
[4] HOGR brief at 9. 
[5] Available at http://oversight.house.gov/wp-content/uploads/2014/11/Cover-Letter.pdf. 
[6] HOGR brief at 25. 
[7] Id. 
[8] In re Sealed Case, 121 F.3d 729, 745 (D.C. Cir. 1997). 
[9] Def.’s Mot. For Certification of Sept. 30, 2013 Order for Interlocutory Appeal Pursuant to 28 U.S.C. § 1292(b)at 

8-9, Committee on Oversight and Government Reform, U.S. House of Representatives v. Holder, 1:12-cv-1332 

(D.D.C. Nov. 15, 2013). 
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of Executive Privilege further suggests inexplicably that the privilege applies to a document, 

“regardless of whether a given document contains deliberative material.”[10] 

Moreover, in a very troubling trend, the Department and other Executive Branch agencies also 

have relied on the district court’s opinion in their refusal to produce a vast array of information to 

Congress in response to subpoenas, claiming broadly not only a dubious “deliberative process” 
privilege but also general, unarticulated “confidentiality” interests and other vague concepts. 

Many of those examples are featured in an amicus brief that I and several other congressional 

committee chairmen in the House and the Senate filed in the HOGR appeal.[11] The brief challenges 

the attempts by the Obama administration to stretch the Executive Privilege beyond its 

constitutional boundaries to shield from congressional review documents it claims are 

“deliberative” or even merely “confidential.” The brief asserts that the administration’s overbroad 

privilege claims, including in response to congressional subpoenas, serve only to thwart legitimate 

congressional oversight.[12] 

1. What is the scope of executive privilege, particularly over agency documents unrelated to 

the President? 

RESPONSE: The practice of the political branches and the courts have recognized that the 

following types of information may be protected by executive privilege: state secrets relating to 

foreign relations and military affairs; certain sensitive information relating to law enforcement 

investigations; presidential communications—including not only communications to and from 

the President but also, in some cases, communications made or solicited and received by White 

House staff in the course of preparing advice for the President; and information that reflects the 

internal, pre-decisional deliberations of the Executive Branch. See, e.g., NLRB v. Sears, Roebuck 

& Co., 421 U.S. 132, 151 (1975); United States v. Nixon, 418 U.S. 683, 705 (1974); Senate 

Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974) 

(en banc). 

Courts have recognized the deliberative process privilege to apply to deliberative agency 

documents that do not relate to presidential decisions, and the contours and limits of that 

privilege have been described in case law.  See, e.g., In re Sealed Case, 121 F.3d 729, 737 (D.C. 

Cir. 1997).  If I am fortunate enough to be confirmed as Attorney General, I would, of course, 

follow the applicable case law and seek the legal guidance of attorneys within the Department of 

Justice regarding the applicability of any privilege claim. 

2. Does the President have an executive privilege to withhold documents subpoenaed by 

Congress that have nothing to do with advice or communications involving the White 

House? If so, what is the legal basis for that claim? 

[10] 36 Op. O.L.C. 1, 3 (June 19, 2012). 
[11] Brief of Amici Curiae Chairmen of Certain House and Senate Oversight Committees in Support of Appellant, 

Committee on Oversight and Government Reform of the United States House of Representatives v. Loretta Lynch, 

No. 16-5078 (D.C. Cir. Oct. 13, 2016). 
[12] “[T]he power of inquiry—with the process to enforce it—is an essential and appropriate auxiliary to the 

legislative function.” McGrain v. Daugherty, 273 U.S. 135, 174 (1927). 
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RESPONSE: Each claim of executive privilege must be carefully evaluated and determined 

individually based upon the specific nature and contents of the documents or communications at 

issue. Although I am aware that past administrations have asserted executive privilege over, for 

example, pre-decisional deliberative materials in response to congressional inquiries, I have not 

studied the specific legal bases for those claims. 

As noted above, the contours and limits of the deliberative process privilege has been discussed 

in case law.  Additionally, case law indicates that, where practicable, the Executive Branch and 

Congress should try in good faith to resolve inter-branch disputes regarding executive privilege 

through negotiation and accommodation.  

3. Will you commit that, if confirmed, you will personally review and examine the expansive 

claims of Executive Privilege asserted by the Department in this long running litigation 

with Congress under its previous leadership and decide whether it is proper and consistent 

with the law to continue litigating them? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will review these 

matters. 

Whistleblowers 

On December 16, 2016, President Obama signed into law the Grassley-Leahy FBI Whistleblower 

Protection Enhancement Act. The Act clarifies, once and for all, that FBI employees are protected 

for making disclosures of waste, fraud, and abuse within their chains of command—just like every 

other federal government employee. The Department of Justice should work swiftly to update its 

current regulations in accordance with the new statute[13] and ensure FBI employees are fully 

apprised of their protections. 

Unfortunately, the version of the FBI WPEA—which unanimously passed the Judiciary 

Committee early in 2016—did not become law. This version sought to improve the investigative 

and adjudicative procedures for FBI reprisal claims to address significant deficiencies noted by the 

Government Accountability Office and the Department of Justice in their respective reports on the 

FBI whistleblower program. 

For example, that version of the bill would have addressed lengthy delays in the investigations and 

adjudications procedures for FBI whistleblower claims. Among other things, the bill provided for 

the ability of the Department to utilize more experienced administrative law judges to evaluate 

cases and allowed for interim relief for whistleblowers where the Office of the Inspector General 

finds a reasonable basis to believe reprisal occurred. The bill also would have required the 

Department to meet its obligations under FOIA and follow the example of the Merit Systems 

Protection Board in publicizing its opinions. The Department has promised to consider doing so, 

[13] 28 C.F.R. Part 27. The current regulations limit the individuals to whom FBI employees may make protected 

disclosures to nine specifically designated entities or individuals. In establishing such a limited group, the 

Department ignored the central purpose of whistleblower protection laws, which is to encourage disclosures and 

protect employees from the individuals or entities most likely to reprise against them. 
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but in nearly two years has failed to publicize a single FBI whistleblower case. The result is that 

the FBI has access to case precedent, but potential whistleblowers do not. 

Notably, the Judiciary Committee unanimously approved these key reforms in early 2016. 

However, the Department of Justice and the FBI objected to these improvements—behind the 

scenes—without ever providing any official written comment on the bill. 

1. If confirmed, how will you ensure that FBI employees are fully apprised of their new 

protections from reprisal committed by their supervisors? 

RESPONSE: Strong protections for whistleblowers are important to ensure that governmental 

misconduct is investigated and appropriately addressed. If I am fortunate enough to be confirmed 

as Attorney General, I will endeavor to make certain that employees of the Department of Justice 

and its components are informed of their rights and protections from reprisal when they help 

appropriate individuals identify and prevent misconduct, including through regular review of, 

and if necessary, updates to the policies and procedures of the Department. 

2. If confirmed, how will you ensure that the Department and the FBI work with this 

Committee to continue to improve protections for whistleblowers at the FBI? 

RESPONSE: Strong protections for whistleblowers are important to ensure that governmental 

misconduct is investigated and appropriately addressed. If I am fortunate enough to be confirmed 

as Attorney General, I will direct the Department to conduct regular review of its policies and 

procedures related to whistleblower protections, and will work with Congress and with this 

Committee whenever new authorities or changes to the law are necessary to protect 

whistleblowers and prevent governmental misconduct. 

3. If confirmed, will you commit to reviewing any changes the Department makes to its 

policies and procedures in handling FBI whistleblower complaints? 

RESPONSE: Yes. 

4. If confirmed, will you provide this committee with regular updates on the Department’s 
progress in improving the effectiveness and timeliness of its policies and procedures for 

addressing these claims? 

RESPONSE: Yes. 

Improper Handling Restrictions on Committee Documents 

During the course of the Clinton investigation, the FBI provided a document production that was 

largely unclassified but contained some classified material. The production included “handling 
restrictions” on all the unclassified material which prevented necessary staff without a clearance 

from reviewing the unclassified material. These restrictions were never negotiated for, rather the 

FBI unilaterally used them. 
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The FBI’s action is entirely contrary to the executive order and regulations governing the handling 

of classified information. Under the law, the unclassified material should have been produced 

directly to the Committee, with only a classified addendum submitted to the Office of Senate 

Security. Executive Order 13526 states: 

The classification authority shall, whenever practicable, use a classified addendum 

whenever classified information constitutes a small portion of an otherwise 

unclassified document or prepare a product to allow for dissemination at the lowest level 

of classification possible or in unclassified form. 

Moreover, Section 1.7(a) of Executive order 13526 specifically states: 

In no case shall information be classified, continue to be maintained as 

classified, or fail to be declassified in order to: 

(1) conceal violations of law, inefficiency, or administrative 

error; 

(2) prevent embarrassment to a person, organization, or 

agency; 

… 
(3) prevent or delay the release of information that 

does not require protection in the interest of national 

security. 

Importantly, by definition, unclassified information does not require protection in the interest of 

the national security. And Executive Order 13526 mandates that “in no case” shall it “be 
maintained as classified,” which accordingly prohibits FBI’s attempt to require the unclassified 

materials to be treated as classified and stored in a SCIF. 

The FBI’s actions raise serious Constitutional separation of powers issues when the imposition of 
such document controls interferes with the independent oversight function of the Judiciary 

Committee. 

1. Do you agree that the Legislative Branch has independent and constitutionally based 

oversight powers that provide it the authority to oversee the Executive Branch? 

RESPONSE: Yes. Your continued work to hold the executive branch accountable for its actions 

regardless of party is very important. If I am confirmed, I can assure you that the Department 

will respect your constitutional oversight role and the separation of powers between the 

Executive and Legislative branches. 

2. Do you agree that unilateral document controls by the Executive Branch undermine the 

independent and constitutionally based oversight powers of the Legislative Branch? If not, 

why not? Please explain. 

RESPONSE: As a Senator, I understand the important role that congressional oversight plays in 

our system of government. At the same time, the President and his senior officers have a vital 
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need to receive candid and confidential advice from those within the Executive Branch, as well 

as to protect other confidential information such as national security and law enforcement 

information from public disclosure. For this reason, both the courts and the political branches 

have recognized that some Executive Branch documents may be privileged from disclosure to 

Congress. Each claim of executive privilege must be carefully evaluated and determined 

individually based upon the specific nature and contents of the documents or communications at 

issue.  Although I am aware that past administrations have asserted executive privilege over, for 

example, pre-decisional deliberative materials in response to congressional inquiries, I have not 

studied the specific legal bases for those claims. Where practicable, and as they have many 

times in the past, the Executive Branch and Congress should try in good faith to resolve inter-

branch disputes regarding executive privilege through negotiation and accommodation. 

3. If confirmed, will you instruct Justice Department employees and its components to 

negotiate in good faith any handling restrictions with the Committee before production? If 

not, why not? 

RESPONSE: Yes, I agree that the Executive Branch and Congress should try in good faith to 

resolve inter-branch disputes regarding handling restrictions through negotiation and 

accommodation, and I would act accordingly. 
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR FEINSTEIN 

1. News reports have indicated that President-Elect Trump’s chosen National Security Advisor, 

Retired Army Gen. Michael Flynn, engaged in multiple communications with the Russian 

Ambassador Sergey Kislyak, on the same day that President Obama announced sanctions 

against Russia.  

a. Have you communicated with President-Elect Trump about these communications to 

the Russian Ambassador?  Have you spoken with anyone else on the transition team 

(including General Flynn) or President-Elect Trump’s staff? If so, please specify who 

you communicated with, and when.  

RESPONSE: No. 

b. If confirmed, you will be interacting frequently with General Flynn in his capacity as 

National Security Advisor. Will you recuse yourself from any FBI or Justice 

Department investigation into whether Flynn’s communications were permissible 

under the law, including the Logan Act? If not, why not? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department. 

2. At your hearing, Senator Coons asked whether you would support legislation to strengthen 

and uphold sanctions against Russia for the cyber-attack it organized that was designed to 

influence the American elections.  You responded that “That is something that is appropriate 

for Congress and the Chief Executive to consider. In other words, how do you respond to 

what is believed to be a cyber attack from a major nation? It is difficult just to say, well, we 

are going to prosecute the head of the KGB or some group that has participated in it—no 

longer a KGB, of course.  So in many ways, the political response, the international foreign 

policy response, may be the only recourse.” 

In fact, the federal criminal code contains numerous criminal statutes levying serious 

penalties that might be available in a case involving allegations of international hacking. In 

addition, the Department of Justice has used these to prosecute individuals in the past.  In 

addition, the Department may be required to decide whether to bring criminal charges against 

any person who committed these hacks, aided and abetted these hacks, or conspired to 

commit these hacks.  
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a. The Department has charged similar cases against state-sponsored individuals 

associated with the Iranian government, as well as members of the Chinese military. 

Will you commit that the Department will take any and all steps necessary to enforce 

federal statutes that were violated, and not just rely on political diplomacy?  

RESPONSE: If confirmed, I will examine, and where appropriate, enforce, the federal statutes 

referred to above. 

b. Have you reviewed either the classified or unclassified assessments by the Intelligence 

Community regarding Russian activities and intentions in recent U.S. elections? 

RESPONSE: No. 

c. Do you agree with the Intelligence Community’s assessments?  If not, please specify 

those assessments with which you disagree. 

RESPONSE: I have not reviewed their assessments, but I assume I would have no reason to 

disagree with their assessments. 

d. Given the extent of your involvement in President-Elect Trump’s political campaign, 

will you recuse yourself from any decision regarding whether to bring federal criminal 

prosecutions in connection with Russian hacking of the election? If not, why not? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department. 

e. Please identify all persons with whom you have spoken who share your view that the 

U.S. response to Russian hacking should be limited to “the political response, the 
international foreign policy response.” 

RESPONSE: My view is not that the response “should be limited” to a political or international 

foreign policy response.  When I testified before the Committee, I was merely suggesting that in 

some cases, such a response may be the only recourse.  As you point out, federal criminal 

statutes may be applicable.  However, I am not privy to the facts or details of any ongoing 

investigations and my knowledge of the subject is limited to what is contained in public 

reporting, so I do not know what the appropriate response should be in this particular case. 

3. The Department of Justice Inspector General recently wrote to Congress indicating that the 

OIG would be reviewing a number of issues with respect to the Hillary Clinton email server 

investigation.  

When asked during your oral testimony how you would handle any investigation involving 

Secretary Clinton or the Clinton Foundation, you stated, “I believe the proper thing for me to 
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do would be to recuse myself from any questions involving those kind of investigations that 

involve Secretary Clinton and that were raised during the campaign or could be otherwise 

connected to it.” 

a. Does your commitment to recuse yourself extend to the recently-announced review by 

the Department of Justice’s Office of the Inspector General into a number of issues 

with respect to the Hillary Clinton email server investigation?  If not, why not? 

RESPONSE: I stand by my commitment to recuse myself from any investigation of Secretary 

Clinton or the Clinton Foundation. I do not have sufficient information with respect to the 

Inspector General’s investigation at this time and so I am unable to make a decision about 

recusal in that matter. If I am fortunate enough to be confirmed as Attorney General and a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed. 

b. If confirmed, who will handle any recommendations made by DOJ regarding any 

investigation involving Secretary Clinton or the Clinton Foundation?  Who will handle 

recommendations by the Inspector General? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, in any matter where 

I believed my impartiality might reasonably be questioned, I would consult with Department 

ethics officials regarding the most appropriate way to proceed. 

c. Senator Grassley posed the following question to Attorney General Lynch after her 

hearing, and I would pose the same question: “Given the clear language of the 

Inspector General Act, will you give me your commitment that, if confirmed, you will 

not stonewall the Inspector General or delay his work?” 

RESPONSE: The role of the Inspector General is critical to any agency’s operation and 

provides a vital service to the general public. If I am fortunate enough to be confirmed as 

Attorney General, I will respect the independence of the Inspector General and cooperate with 

him or her in every way possible. 

d. Will you also give me your commitment that you will not allow any subordinate official 

at the Department to stonewall or delay the Inspector General’s work? 

RESPONSE: Yes. 

4. You testified at your hearing that the Supreme Court’s decision in Roe v. Wade is “the law of 

the land.  It has been so established and settled for quite a long time and it deserves respect.  

And I would respect it and follow it.” 

a. How will you “respect it and follow it”? 
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RESPONSE: If I am fortunate enough to be confirmed as Attorney General, my personal 

convictions on the issue of abortion—which are well known—would not hinder me in my duty 

to faithfully enforce federal law and adhere to Supreme Court precedent on this issue. 

b. What is your understanding of the meaning of a case being “settled law”? 

RESPONSE: The 1973 decision of Roe v. Wade established a constitutional right to privacy that 

included the right to an abortion. Though limitations to this right have been upheld as 

constitutional by the Court in later cases, the basic premise of Roe has not been disrupted, 

meaning that it is settled law. There have been clarifying opinions on the subject of abortion 

since then. 

c. Do you commit that the Department of Justice will not file amicus briefs or in other 

ways try to alter case law on reproductive rights? 

RESPONSE: Such decisions would depend upon the unique circumstances of the case or cases 

as they arise.  If I am fortunate enough to be confirmed, I will ensure all matters receive a 

thorough and careful evaluation to ensure the fair administration of justice and will follow the 

law and the Constitution without reservation. 

5. You also testified at your hearing that the Roe decision “violated the Constitution and really 
attempted to set policy and not follow law.” 

a. If you believe a case is “the law of the land” and “settled for a long time” but you also 

believe the case “violated the Constitution,” how would that impact the conduct of the 

Justice Department under your leadership?  Are there other Supreme Court cases you 

believe to be settled law, yet which you also believe violate the Constitution?  If so – 
please list each and explain the constitutional provision that is violated. 

RESPONSE:  As a Senator, I have expressed opinions on a number of Supreme Court cases.  As 

Attorney General, my role would be very different.  If a matter arose before the Department and 

circumstances demanded a fresh analysis of a Supreme Court decision, that would be conducted 

by the Solicitor General and the attorneys at the Justice Department.  Asking the Supreme Court 

to overrule its own precedent is a very serious matter that requires careful, case-specific analysis 

at the time of the litigation. If I am fortunate enough to be confirmed, I will ensure all matters 

receive a thorough and careful evaluation to ensure the fair administration of justice and will 

follow the law and the Constitution without reservation. 

6. Senator Hirono asked you at your hearing whether you would “direct or advise your Solicitor 

General to weigh in before that Supreme Court which has an opportunity to overturn Roe v. 

Wade?” You responded that the decision is “firmly ensconced as the law of the land, and I do 

not know we would see a change in that.”  

In that same answer, you told Senator Hirono that “cases seldom come up on such a clear 

issue. They come up at the margins” of the constitutional right to have an abortion as set 

forth in Roe. 
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a. If confirmed, will the Justice Department under your leadership argue that Roe v. 

Wade and its progeny (e.g., Planned Parenthood v. Casey, Whole Woman’s Health v. 

Hellerstedt) should be overturned?  Please answer yes or no. 

RESPONSE:  Such decisions would depend upon the unique circumstances of the case or cases 

as they arise.  I will not pre-judge the issues. If I am fortunate enough to be confirmed, I will 

ensure all matters receive a thorough and careful evaluation to ensure the fair administration of 

justice and will follow the law and the Constitution without reservation.  As stated above, asking 

the Supreme Court to overrule its own precedent would be a very serious matter that would only 

come as the result of careful, case-specific analysis at the time of the litigation. 

7. Violence at women’s health clinics remains a very serious issue.  In the fall of 2015, for 

example, a Colorado man killed three people at a clinic.  At your hearing, you testified that 

you will “enforce the laws that make clear that a person who wants to receive a lawful 

abortion cannot be blocked by protesters and disruption of a doctor’s practice…I am pro-life, 

as you know, but we have settled on some laws that are clearly effective, and as Attorney 

General, you can be sure we would follow them.” You also testified that medical 

professionals who provide abortions “deserve the same protection that any entity, business or 

otherwise or health care entity is entitled to…[Maybe] [e]ven more so, because we have a 

specific law about abortion clinics.”  That law, of course, is the Freedom of Access to Clinic 

Entrances Act (FACE) of 1994. 

8. Part of the Justice Department’s efforts to enforce FACE and protect women and providers 

from violence at women’s health clinics is the National Task Force on Violence Against 
Health Care Providers, which was established in 1998 by then-Attorney General Janet Reno 

and which is staffed through the Department’s Civil Rights Division.  The Task Force 
includes DOJ attorneys as well as investigators from the FBI, ATF, and the U.S. Marshals 

Service.  

a. Will you ensure that the National Task Force on Violence Against Health Care 

Providers has adequate resources? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will endeavor to 

direct and utilize the resources of the Department in the most effective manner possible to 

ensure the enforcement of federal law. 

b. Will you ensure that the Department will continue to be active and engaged on issues 

related to patient and provider safety at women’s health clinics, including by bringing 

relevant cases under FACE and interacting with groups that represent providers and 

clinics? 

RESPONSE: As I testified before the Committee, if I am fortunate enough to be confirmed as 

Attorney General, I will faithfully follow and enforce federal laws as defined by the courts, 

including the FACE Act and all other federal laws that the Attorney General is authorized to 

enforce. I will use the resources of the Department to ensure the full and fair enforcement of 
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federal law.  Any specific enforcement decisions or actions would depend upon the facts and 

circumstances of each case. 

9. At the nomination hearing, I asked you about a provision of the Justice for Victims of 

Trafficking Act, which sets aside at least $5 million and up to $30 million of funding for 

grants or programs for “the provision of health care or medical items or services to victims of 

trafficking.” (18 U.S.C. § 3014(h)(1)-(2)) 

I read the following from Senator Cornyn’s floor remarks explaining that these funds are 
subject to the Hyde Amendment and its important exceptions: 

“[E]veryone knows the Hyde amendment language contains an exception for rape and 

the health of the mother. So under this act, these limitations on spending wouldn't 

have anything to do with the services available to help those victims of human 

trafficking.” 

You testified that you were “not aware of how the language for this grant program has been 

established,” but that you “would follow the law.” 

Please review the provision and Senator Cornyn’s explanation above to answer the following 
question:     

a. Will you commit that these grant funds will not be denied to service providers who 

assist victims of sex trafficking in obtaining the comprehensive health services they 

need, including an abortion? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I would consult 

with the attorneys at the Justice Department to analyze the Hyde Amendment and the statutory 

language in question to determine what the intersection of these laws dictates in regard to anti-

trafficking expenditures. 

10. In response to Senator Hatch’s question about the importance of religious freedom, you 

testified that “It would be a very high priority of mine.” 

a. If confirmed, how would you ensure that enforcement of religious freedoms will not 

harm women’s access to healthcare, including contraception, or the rights of LGBT 

individuals? 

RESPONSE: The Supreme Court has held that there are protections available under the 

Religious Freedom and Restoration Act for religious individuals and businesses. However, I 

have not personally studied the parameters of the Court’s relevant decisions on this question or 

their impact.  If I am confirmed, when such matters come before the Department of Justice, I 

will carefully and objectively evaluate the facts and circumstances of each case and endeavor to 

uphold and defend the Constitution in the pursuit of justice.  
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b. Do you believe that a business open to the public has a right under the First 

Amendment to refuse to serve an individual because that individual is gay, or lesbian, 

or bisexual, or transgender?  

RESPONSE:  That question has not been clearly settled by the Supreme Court or by statute. 

Typically, these matters are decided by state-enacted public accommodation laws and it is 

unlikely that the federal government would be directly involved in such cases. However, if I am 

so fortunate as to be confirmed as the Attorney General, it will be my duty to uphold and defend 

the Constitution and to do so in keeping with Supreme Court precedent. 

11. The Office of Government Ethics (OGE) wrote a letter to Congress warning that President-

Elect Trump’s nominees’ hearings are taking place even before OGE has completed its 

review of all of the nominees to ensure there are no ethical, financial or criminal concerns.  

The Director of OGE stated: “I am not aware of any occasion in the four decades since OGE 
was established when the Senate held a confirmation hearing before the nominee had 

completed the ethics review process.” 

On May 6, 1998, you expressed similar concerns when discussed your experience as a former 

prosecutor and stressed the importance of adhering to ethics laws.  You also stressed the role 

of OGE in preventing government corruption and analyzing whether waivers should be 

provided.  

In this particular speech, you were speaking in opposition to legislation that would have 

allowed someone paid by the IRS employees’ union to participate on an IRS oversight board. 

You stated that such an arrangement flouted OGE advice, and was arguably criminal. You 

stated, in part: 

We have crafted over the years a series of laws that are designed in such a way that those 

laws protect the public from conflicts of interest and other types of unhealthy 

relationships that would put that person in office in a position in which his total fidelity is 

to anything other than the government which he represents. 

Somewhere in the Book of Ecclesiastes the preacher said “A bribe corrupts the mind.” A 

conflict of interest corrupts the mind. The person is torn. You cannot serve two 

masters. You can only serve one master. 

You can’t serve two masters. 

After making these comments, you then enumerated the conflicts of interest statutes in the 

criminal code. Those statutes are aimed at preventing officials with financial interests from 

making government decisions clouded by financial interests.  

a. If you are confirmed—and President-Elect Trump’s other nominees are confirmed— 
you will work together closely together in the President’s Cabinet. If any of President-

Elect Trump’s nominees are confirmed prior to ethics clearance and a criminal 

conflict of interest is discovered, will you recuse yourself from the investigation?  
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RESPONSE: The Attorney General is different from other cabinet members because he or she is 

responsible for fair enforcement of the law. I am not aware of a basis to recuse myself from such 

investigations.  If a specific matter arose where I believed my impartiality might reasonably be 

questioned, I would consult with Department ethics officials regarding the most appropriate way 

to proceed.  As I made clear at my confirmation hearing, I will always be fair and work within 

the law and the established procedures of the Department. 

b. If you do not recuse yourself, what steps will you take to ensure that the Department 

faithfully investigates and prosecutes, if appropriate, such violations? 

RESPONSE: All investigations by the Department of Justice must be initiated and conducted in 

a fair, professional, and impartial manner, without regard to politics or outside influence.  The 

Department must follow the facts wherever they lead, and make decisions regarding any 

potential charges based upon the facts and the law, and consistent with established procedures of 

the Department.  That is what I always did as a United States Attorney, and it is what I will insist 

upon if I am confirmed as Attorney General.  

12. Last week, President-Elect Trump announced that he would retain ownership of his company 

while shifting assets into a trust managed by his sons; make “no new foreign deals”; subject 

any new domestic business deals to review by an ethics adviser whom he would appoint; 

give up his position as an officer at the Trump Organization; and limit communications with 

company executives to profits and loss statements. 

The Director of OGE said that “stepping back from running his business is meaningless from 

a conflict of interest perspective.” He also stated that “the plan does not comport with the 

tradition of our Presidents over the past 40 years. This isn’t the way the Presidency has 

worked since Congress passed the Ethics in Government Act in 1978 in the immediate 

aftermath of the Watergate scandal.” 

a. President-Elect Trump has decided to maintain his financial interests in entities that 

are likely to be impacted by his Presidential decisions – such as decisions about laws to 

sign, executive actions to take, treaty negotiations, military decisions, and domestic 

policy decisions.  Do you believe that if his financial interests are impacted by his 

decisions, this violates the anti-corruption principles that you identified in 1998?  If 

yes, what are the proper steps for the Attorney General to take in such a situation?  If 

not, why not?  Please explain your answer in detail. 

RESPONSE: The question posited is not one on which I have devoted any study, and would 

depend on a number of facts and specific circumstances. Therefore, I am not in a position to 

offer even an informal opinion on it. If confirmed as Attorney General, I would provide legal 

advice on such matters only after examining the relevant facts and circumstances presented, and 

consulting with the Office of Legal Counsel and any other component of the Department having 

expertise bearing on such matters. 

b. You testified that you would be willing to say “no” to the President.  Have you 

communicated with President-Elect Trump about his business interests and how to 
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resolve any conflicts arising from those interests?  If your answer is yes, please 

describe those communications. If your answer is no, do you plan to?  Please explain 

your rationale. 

RESPONSE: I have not communicated with the President regarding his business interests or 

how to resolve any conflicts arising from those interests.  If confirmed as Attorney General, I 

would provide legal advice on such matters only after examining the relevant facts and 

circumstances presented, and consulting with the Office of Legal Counsel and any other 

component of the Department having expertise bearing on such matters. 

President-Elect Trump has claimed on many occasions that he cannot release his tax returns 

because of an ongoing audit by the Internal Revenue Service (“IRS”).  

a. Do you believe the President-elect should release his tax returns when the IRS audit 

is complete?  If not, why not? 

RESPONSE: As required by a law passed by Congress, President Trump released a financial 

disclosure form that is available to the public.  I have not studied it.  However, it is my 

understanding that no law requires the disclosure of a President’s tax returns.  The mandated 

financial disclosure provides public disclosure of the key financial matters that Congress 

believed necessary. 

b. If confirmed, as a general matter, what specific steps do you envision taking to 

ensure that any legal issues arising from President-Elect Trump’s business interests 
are handled in the same manner by the Department as any other American citizen? 

RESPONSE: All investigations by the Department of Justice must be initiated and conducted in 

a fair, professional, and impartial manner, without regard to politics or outside influence.  The 

Department must follow the facts wherever they lead, and make decisions regarding any 

potential charges based upon the facts and the law, and consistent with established procedures of 

the Department.  That is what I always did as a United States Attorney, and it is what I will insist 

upon if I am confirmed as Attorney General.  

c. You were extensively involved in President-Elect Trump’s political campaign. If the 

IRS determines that the President-Elect has potentially violated a criminal or civil 

tax law, and the case is referred to the Department of Justice, will you recuse 

yourself from any decisions that are made regarding possible criminal or civil 

actions?  If not, why not?  

RESPONSE: I am not aware of a basis to recuse myself from such matters.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 
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d. If you do not recuse yourself, what steps will you take to ensure the Department of 

Justice thoroughly investigates any allegations and appropriately pursues any civil or 

criminal enforcement action that is within the Department’s jurisdiction? 

RESPONSE: See response to 12(b). 

13. There is a clause of the Constitution that prohibits foreign government payments to federal 

officials.  This clause is called the Emoluments Clause.  It states: 

“No Title of Nobility shall be granted by the United States: And no Person holding any 
Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of 

any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, 

or foreign State.” 

This Clause has become more and more important as President-Elect Trump’s dealings 

abroad and conversations with foreign leaders have become known. 

According to longstanding Office of Legal Counsel (OLC) opinions, this clause was intended 

by the Framers to preserve the independence of officers of the United States from corruption 

and foreign influence.  One of the relevant OLC opinions states:  “Those who hold offices 

under the United States must give the government their unclouded judgment and their 

uncompromised loyalty.” 

a. OLC opinions clearly establish that the President is covered by the Emoluments 

Clause.  Will you assure the Committee that you will uphold this OLC precedent? 

RESPONSE: While I have not reviewed the OLC opinions referred to above, nor have I devoted 

any study to this issue, in general, OLC opinions should be overturned only rarely and after 

careful study and reflection. If I am confirmed, I have no reason to believe that the Office of 

Legal Counsel would change its approach to such matters. 

b. Do you agree that cabinet officers are covered by the Clause? 

RESPONSE: While I have not devoted any study to this issue, it is my understanding that 

cabinet officers are covered by the Foreign Emoluments Clause. 

c. OLC opinions clearly establish that foreign state-owned or state-controlled businesses 

are “presumptively foreign states under the Emoluments Clause” – so that U.S. 

officials cannot receive emoluments from foreign state-owned businesses.  Will you 

assure the Committee that OLC will not change its view during President-Elect 

Trump’s administration? 

RESPONSE:  It is my understanding that OLC opinions have examined ownership and control 

exercised by foreign states in determining whether a business should be deemed a foreign state 

under the Emoluments Clause.  If I am confirmed, I have no reason to believe that the Office of 

Legal Counsel would change its approach to such matters. 
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d. What is the proper enforcement mechanism for an emoluments violation? 

RESPONSE: The Constitution is the supreme law of the land, and all federal office holders are 

obligated to abide by its terms.  If confirmed as Attorney General, I will discharge all of the 

responsibilities of the office based upon my understanding of the requirements of the 

Constitution.  

14. As Attorney General you will be charged with enforcing the Voting Rights Act.  This 

obligation is all the more important after the Supreme Court’s 2013 decision in Shelby 

County, Alabama v. Holder, which struck down a key component of the Voting Rights Act.  

That same year, however, you spoke about voting rights issues and declared that “there’s just 
huge areas of the South where there’s no problem.”  

In 2013, the Department of Justice sued the State of Texas, alleging that its voter ID law 

violated the Voting Rights Act.  And just last year, the en banc Fifth Circuit Court of 

Appeals agreed, holding that Texas’ voter ID law violated the Voting Rights Act and 

“diminished African Americans’ and Hispanics’ ability to participate in the political 

process.”  

Also in 2013, the Department of Justice sued the State of North Carolina, alleging that a state 

law had been adopted with the purpose, and would have the result, of denying or abridging 

the right to vote on account of race, color, or membership in a language minority group, in 

violation of the Voting Rights Act. And just last year, the Fourth Circuit Court of Appeals 

found that a North Carolina law, including voter ID provisions, was enacted with 

discriminatory intent and “restricted voting and registration in five different ways, all of 

which disproportionately affected African Americans”. 

a. If you are confirmed, will the Justice Department continue to investigate claims that 

voter ID laws have a disproportionate impact on minority voters, and bring charges if 

the evidence supports bringing such a case?  Please answer yes or no.  If yes, will the 

Department work to investigate those matters quickly? 

RESPONSE:  As I testified before the Committee, government cannot create laws designed to 

improperly inhibit the right of any eligible citizens to vote. The voting rights of Americans are 

protected by federal law, including the Voting Rights Act. The Supreme Court held in Crawford 

v. Marion County Election Board that voter identification laws are neither per se unconstitutional, 

nor do they necessarily violate the Voting Rights Act. The analysis of such laws are specific to 

the particular law, the jurisdiction, and a wide range of factors that Congress has identified as 

relevant in determining whether a particular voting practice comports with the Voting Rights Act. 

If I am confirmed as Attorney General, I am committed to enforcing all of the federal laws within 

the Department’s jurisdiction, and particularly the laws regarding voting, in a fair and even-

handed manner. 

b. Texas has sought Supreme Court review of the Fifth Circuit’s decision in Veasey v. 

Abbott, the Texas voter ID case.  In October, the Justice Department filed a brief in 
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opposition to Texas’s petition for certiorari.  If confirmed, do you plan to continue 

defending the position that the Justice Department has taken since 2013—that Texas’s 

law violates the Voting Rights Act?  If not, please explain. 

RESPONSE:  If I am confirmed as Attorney General, I will enforce the law and the 

Constitution. This question implicates an ongoing legal matter that I likely will be called upon 

to review and therefore it would be inappropriate for me to comment at this time. However, as 

with all cases, I will carefully and objectively evaluate the facts and circumstances of the case 

and endeavor to uphold and defend the Constitution in the pursuit of justice.  

c. If confirmed, will the Justice Department change its position in any current voting 

rights case?  If so, please identify all such cases. 

RESPONSE: This question implicates ongoing legal matters that I will be called upon to review 

if confirmed; therefore, it would be inappropriate for me to comment at this time.  I will 

carefully and objectively evaluate the facts and circumstances of each case and endeavor to 

uphold and defend the Constitution in the pursuit of justice.  

15. During the hearing, I asked you, “Do you believe that the government can, pursuant to a 

general authorization to use military force, indefinitely detain Americans in the United States 

without charge or trial?” 

You answered:  “Classically, the answer is yes.  Classically, if you captured a German 

soldier, they could be held until the war ended.  That was done, I'm sure, at the Civil War and 

most wars since.” 

I responded: “I'm talking about Americans.” 

You then stated:  

“I hear you.  So then the question is, we’re in a war like we have now that’s gone on multiple 

years and I would think the principle of law certainly would appear to be valid.  But as reality 

dawns on us, and wars might be even longer, you know, it’s honest to discuss those issues. 

“So I respect your willingness to think about that and what we should do, but in general I do 

believe – and Senator Graham has argued forcefully for many years – that we are in a war 

and when members who – unlike the Japanese who were never proven to be associated with a 

military regime like the Japanese government, these individuals would have to be proven to 

be connected to an enemy, a designated enemy of the United States.” 

“So I am – I probably explained more than I should, but that's basically the arguments and 

the issues we’re facing. I respect your concerns and I’m sure they will continue to be 

debated in the future.” 

a. Do you believe that an American citizen or lawful permanent resident apprehended in 

the United States can, pursuant to an authorization to use military force, be indefinitely 
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detained by the U.S. Government without charge or trial?  I am not asking about 

detention pursuant to criminal or immigration proceedings, but specifically detention 

pursuant to an authorization to use military force.  Yes or no, and please explain your 

answer. 

The following discussion took place between you and Senator Graham: 

Senator Graham. So as to how long an enemy combatant can be held, traditionally under 

the law of war, people are taken off the battlefield until the war is over or they are no longer 

a danger.  Does that make sense to you? 

Senator Sessions. It does make sense, and that is my understanding of the traditional law of 

war. 

Senator Graham. … When do you think this war will be over?  Do you think we’ll know 

when it’s over? 

Senator Sessions. I’ve asked a number of witnesses in armed services about that, and it’s 

pretty clear we’re talking about decades before we have a complete alteration of this spasm 

in the Middle East that just seems to have legs, and will continue for some time. 

b. Is it your understanding that the law allows the U.S. Government to militarily detain 

American citizens or lawful permanent residents captured in the United States for 

decades pursuant to an authorization to use military force?  Yes or no, and please 

explain your answer. 

RESPONSE to (a) – (b): Under current law, it would appear that the United States may detain 

an active member of al Qaeda or other enemy combatants for as long as the conflict persists.  As 

you know, in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), a plurality of the Supreme Court stated 

that “[t[here is no bar to this Nation’s holding one of its own citizens as an enemy combatant.” 
The plurality relied in part on Ex Parte Quirin, 317 U.S. 1 (1942), in which the Court held that 

Congress authorized the military trial of a U.S. citizen who entered the country with orders from 

the Nazis to blow up domestic war facilities, but was captured before he could execute them.  

See also Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005); Al-Marri v. Pucciarelli, 534 F.3d 213 

(4th Cir. 2008). Of course, citizens can contest their detention in federal court by writ of habeas 

corpus. 

16. The Department of Justice currently is confronted with a clear conflict in federal and state 

law, and a determination of how to use federal enforcement resources in marijuana cases. 

Currently, twenty-eight states and the District of Colombia have legalized medical or 

recreational marijuana, or both. This includes Colorado, Washington, and most recently, 

California. An additional 14 states have laws in place related to cannabidiol, a non-

psychoactive component of marijuana, in place. 

Federal law, as you know, prohibits numerous actions with respect to marijuana, including 

possession of marijuana with the intent to distribute it. 

In December 2014, Congress passed an appropriations bill that contained the following 

provision: 
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None of the funds made available in this Act to the Department of Justice may be 

used, with respect to any of the States of Alabama, Alaska, Arizona, California, 

Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Iowa, 

Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, 

Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, New 

Mexico, New York, North Carolina, Oklahoma, Oregon, Rhode Island, South 

Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washington, Wisconsin, 

and Wyoming, or with respect to the District of Columbia, Guam, or Puerto Rico, 

to prevent any of them from implementing their own laws that authorize the use, 

distribution, possession, or cultivation of medical marijuana. 

Subsequently, the Ninth Circuit – in an opinion written by Judge Diarmuid O’Scannlain, and 

joined by Judges Carlos T. Bea and Barry G. Silverman – concluded that this language, “at a 
minimum, . . . prohibits DOJ from spending funds from relevant appropriations acts for the 

prosecution of individuals who engaged in conduct permitted by the State Medical Marijuana 

Laws and who fully complied with such laws.” (United States v. McIntosh, Aug. 16, 2016) 

a. How do you intend to balance federal marijuana enforcement with other enforcement 

priorities, given the number of states that have legalized recreational or medical 

marijuana under their own laws? 

RESPONSE: As former Attorney General Loretta Lynch herself said during her confirmation 

hearings almost two years ago, marijuana is still a criminal substance under federal law, and it is 

also still illegal under federal law not only to possess marijuana, but to distribute marijuana.  I 

echo Attorney General Lynch's comments, and commit, as she did, to enforcing federal law with 

respect to marijuana, although the exact balance of enforcement priorities is an ever-changing 

determination based on the circumstances and the resources available at the time. 

b. If confirmed, do you plan to continue the policies contained in the “Cole Memo”, 

which set forth eight enforcement priorities for federal marijuana enforcement? If you 

do intend to change the Cole Memo, how do you intend to change it? 

RESPONSE: While I am generally familiar with the Cole memorandum, I am not privy to any 

internal Department of Justice data regarding the effectiveness of the policies contained within 

that memorandum. If I am fortunate enough to be confirmed as Attorney General, I will certainly 

review and evaluate those policies, including the original justifications for the memorandum, as 

well as any relevant data and how circumstances may have changed or how they may change in 

the future. 

17. The National Academy of Sciences just released a report entitled “The Health Effects of 

Cannabis and Cannabinoids: The Current State of Evidence and Recommendations for 

Research” (2017). According to the press release issued with the report, this report was “an 

in-depth and broad review of the most recent research to establish firmly what the science 

says and to highlight areas that still need further examination.” 
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The National Academy of Sciences also stated: “One of the therapeutic uses of cannabis and 

cannabinoids is to treat chronic pain in adults. The committee found evidence to support that 

patients who were treated with cannabis or cannabinoids were more likely to experience a 

significant reduction in pain symptoms. For adults with multiple sclerosis-related muscle 

spasms, there was substantial evidence that short-term use of certain “oral cannabinoids” – 
man-made, cannabinoid-based medications that are orally ingested – improved their reported 

symptoms. Furthermore, in adults with chemotherapy-induced nausea and vomiting, there 

was conclusive evidence that certain oral cannabinoids were effective in preventing and 

treating those ailments.” 

The National Academy of Sciences also stated: “Regarding the link between marijuana and 

cancer, the committee found evidence that suggests smoking cannabis does not increase the 

risk for cancers often associated with tobacco use – such as lung and head and neck 

cancers.” 

However, the National Academy also stated: “Evidence suggests that cannabis use prior to 

driving increases the risk of being involved in a motor vehicle accident. Furthermore, 

evidence suggests that in states where cannabis use is legal, there is increased risk of 

unintentional cannabis overdose injuries among children.” 

The National Academy also noted that there are numerous challenges and barriers to 

conducting research on the beneficial and harmful effects of cannabis and cannabinoid use. 

During the last session of Congress, Senators Grassley, Leahy, Tillis and I introduced 

legislation to reduce barriers associated with researching marijuana. This legislation would 

expedite the Drug Enforcement Administration registration process to research marijuana, 

and allow doctors to use their existing registrations to conduct research and clinical trials on 

cannabidiol, rather than the Schedule I registration that is currently needed. It would also 

increase the scientific research base for marijuana by authorizing medical and osteopathic 

schools, as well as research universities and pharmaceutical companies, to conduct research 

using their own strains of marijuana and cannabidiol. The goal, if the science shows that 

marijuana or its components are indeed helpful in treating certain medical conditions, is to 

develop medicines that can be brought to the market with FDA-approval, just like any other 

medicine. I believe this is important legislation and plan to reintroduce it again this session. 

a. Given the number of states that have legalized recreational and medical marijuana 

under their own laws, wouldn’t you agree it is important that we know as much as 

possible about the health-related and other impacts of marijuana usage? 

RESPONSE:  Yes. 

b. What do you intend to do as Attorney General to advance our knowledge in that area? 

Are there specific regulations that you would ease related to marijuana research? If so, 

which ones? 
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RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will defer to the 

American Medical Association and the researchers at the National Institutes of Health and 

elsewhere about the medical effects of marijuana. Without having studied the relevant 

regulations in depth, I cannot say whether they may need to be eased in order to advance 

research; but, I will review this. If confirmed, will be to enforce federal law, under which 

marijuana is currently a Schedule One controlled substance—defined as a drug with no currently 

accepted medical use and a high potential for abuse. 

18. Senator Leahy asked you about the most recent FBI hate crimes statistics.  The FBI’s most 
recent annual hate crimes report found that in 2015, there were 5,818 single-bias incidents 

involving 7,121 victims. Of those victims, 17.7 percent were targeted because of their sexual 

orientation; and 1.7 percent because of their gender identity.  We also know that these 

numbers are likely underreported. 

a. Senator Graham asked you “If a state is not prosecuting crimes against people based on 

their sex, their race, whatever reason, then it’s proper for the federal government to come 
in and provide justice, don’t you think?”  You responded “I do.” 

Do you similarly agree that if a state is not prosecuting crimes against people based on 

their sexual orientation or gender identity, it is likewise proper for the federal 

government to “come in and provide justice,” in accordance with the Matthew Shepard 

and James Byrd Jr. Hate Crimes Prevention Act of 2009? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, my duty will be 

the pursuit of equal enforcement of the law for all Americans.  From time to time, this duty may 

necessitate federal involvement in a state where federal law is not being followed or where equal 

justice under the law is not being administered. 

b. Do you believe it is inappropriate for the Justice Department to prosecute cases under 

the Matthew Shepard and James Byrd Jr. Hate Crimes Prevention Act of 2009 if the 

state is prosecuting the same defendant based on the same factual scenario? 

RESPONSE:  Any decision by the Justice Department to initiate a prosecution must be 

conducted in a fair, professional and impartial manner, and only after careful consideration of the 

facts and law presented by the case. The Department must follow the facts wherever they lead, 

and make decisions regarding any potential charges based upon the facts and the law, and 

consistent with established procedures of the Department.  That is what I always did as a United 

States Attorney, and it is what I will insist upon if I am confirmed as Attorney General.  

c. Five states do not have any hate crimes laws—including South Carolina, where 

Dylann Roof was recently convicted and sentenced by a jury on federal hate crimes and 

firearms charges.  Additionally, 14 states have hate crimes laws that do not include 

sexual orientation, and 28 states have hate crimes laws that do not include gender 

identity—but sexual orientation and gender identity are covered under the Shepard-

Byrd Act. Under your leadership, if confirmed, what steps will the Department take to 

ensure hate crimes that occur in these states continue to be prosecuted? 
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RESPONSE:  Any decision by the Justice Department to initiate a prosecution must be 

conducted in a fair, professional and impartial manner, and only after careful consideration of the 

facts and law presented by the case. The Department must follow the facts wherever they lead, 

and make decisions regarding any potential charges based upon the facts and the law, and 

consistent with established procedures of the Department.  That is what I always did as a United 

States Attorney, and it is what I will insist upon if I am confirmed as Attorney General.  

d. Can you assure the Committee hate crimes enforcement will remain vigilant? Yes or 

no. If your answer is yes, please detail the steps you will take to ensure that 

enforcement of such crimes across the country remains a priority. For example, in 

2015, the Civil Rights Division – in conjunction with U.S. Attorneys Offices and the 

FBI –organized a series of regional hate crimes trainings in Mississippi, California, 

Oregon, Kansas and Florida. These meetings helped to train local and federal law 

enforcement in how to recognize, investigate, and prove hate crimes. They helped to 

educate communities and engage them in the process of ensuring public safety. And 

they helped to encourage better hate crime reporting and data collection. If the answer 

is no, please explain your rationale. 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, the Department 

will be vigilant in the full enforcement of all federal laws.  I will endeavor to direct and utilize the 

resources of the Department in the most effective manner possible to ensure the enforcement of 

federal law. The specific steps I will take to ensure the enforcement of any particular law will be 

decided after careful evaluation of any current practices of the Department and the effectiveness 

of those practices. 

e. Many other crimes—crimes involving the possession and distribution of illegal drugs, 

for example—are criminalized at both the state and federal level. Please provide to the 

Committee all other examples where you, as a Senator, sought evidence that states 

were doing an inadequate job prosecuting certain crimes before you voted to 

criminalize certain conduct at the federal level, or voted increase penalties for certain 

conduct at the federal level.  If there are no other examples you can identify, please say 

so. 

RESPONSE:  Over the course of nearly 20 years serving in the Senate, I have cast numerous 

votes against federal action or interference when I believed that principles of federalism 

demanded it.  A review of my voting history and public statements clearly reflect an adherence 

to this philosophy.  Nevertheless, if I am fortunate enough to be confirmed as Attorney General, 

my duty will be to enforce federal laws enacted by Congress and I will do so without reservation. 

19. The career civil service in our country is a fundamental part of the guarantee to all Americans 

that nobody will be targeted for investigation or prosecution based on political beliefs or 

favoritism. That means that protection for career Department of Justice attorneys is 

extremely important. During the Bush Administration, even the hiring of career Department 

attorneys, particularly in the Civil Rights Division, became politicized. 
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You did an interview on American Family Radio on November 7, 2016, the day before the 

election, and the radio host stated that, in her view, the Department of Justice was “being 
filled, packed, with left-wing attorneys.”  She called Department attorneys “the left of the 

left,” and “a nightmare.” 

She then asked you, “If Donald Trump is elected, what would happen to the Justice 
Department, do you think?” 

You responded:  “First, you are exactly right.”  You then noted you had spoken with former 
Attorney General John Ashcroft about how, in your view, “If Hillary Clinton is elected, there 
will be four more years of filling every spot in the Department of Justice with these secular, 

progressive, liberals that are going to make the Department even less traditional and lawful in 

its policies, more of a political machine, and that is the wrong direction. But every other 

cabinet person, place will be the same—whether it’s EPA, whether it’s the Department of 

Commerce, the Department of Education, the Department of Health and Human Services— 
all of those Departments will be packed with also, now, for 12 consecutive years, with the 

secular left.  It just—is. And this is another reason this election’s stakes are so high.” 

a. Please explain your comments on this radio program.  What did you mean by your 

statements? 

RESPONSE:  These comments were made in response to my perception that individuals within 

the Department were using their own opinions of “truth” to decide when particular laws ought to 

be enforced, rather than consulting federal statutes or the Constitution.  Abdicating a duty to 

enforce the law based on one’s personal belief that an act clearly prohibited by law is nonetheless 

acceptable would fit my definition of “unlawfulness.” The Department of Justice is an 

organization composed overwhelmingly of career professionals who do their duty every day.  I 

will provide leadership that respects their professionalism and insists upon it.  I will strive to 

enforce laws and set priorities that are consistent with the Constitution and the legislated intent 

of Congress. 

b. Will you assure this Committee that the Department of Justice will not make any 

hiring, promotion, transfer, termination, or evaluation determinations based on an 

individual’s political or religious beliefs? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, the Department 

will follow federal law and Departmental regulations regarding all personnel decisions. 

20. U.S. Attorneys are, as you know, selected with the advice of their home-state senators—and 

they are subject to an approval process for those senators known as a blue slip, which you 

yourself have used many times.  

a. How do you and the Administration intend to consult with home-state senators from 

both parties and ensure that politics is kept out of the U.S. Attorney appointments? 
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RESPONSE: While I have not discussed this matter with the President, I have no expectation 

that this process will deviate from the precedent set by prior Administrations and hope that the 

Senate will follow its traditions so that the process works to the benefit of the American people. 

21. In your Committee Questionnaire, you listed four civil rights cases on your list of top ten 

“most significant litigated matters which you personally handled.” I would like to better 
understand your role in these cases, and the extent to which you “personally handled” them. 
For each of these four cases—Davis v. Board of School Commissioners of Mobile County, 

United States v. Concunah County, United States v. Dallas County Commission, and United 

States v. Marengo County Commission—please list the following: 

a. Every pleading or document filed with the court that you not only read, but also edited 

or otherwise substantially contributed to the arguments or positions developed therein. 

RESPONSE:  It is my understanding that these pleadings and documents have been entered into 

the record for this hearing. As each pleading or document evidences, I was responsible for all of 

the content consistent with my ethical obligations under the Alabama State Bar’s professional 

responsibility regulations and Rule 11 of the Federal Rules of Civil Procedure. My name and 

signature on the pleadings signified my full support of the pleading, that it was justified, and it 

represented my view as to what was appropriate, just as it did in criminal or other cases that I did 

not personally try. 

b. Every hearing, oral argument or other court proceeding in which you directly 

participated. 

RESPONSE:  These cases were adjudicated over thirty years ago and I did not keep a record of 

every hearing, oral argument, or other court proceeding associated with them. My role as U.S. 

Attorney was to represent to the court my decision in these cases. 

c. Any other role you may have had in litigating or supervising other government 

attorneys who worked on these cases. 

RESPONSE:  The role I had in these cases was equal to that of my five co-counsel in that we 

were each responsible for all of the content contained in the filings and for all representations 

made to the court, consistent with our ethical obligations under our State Bar’s professional 

responsibility regulations and Rule 11 of the Federal Rules of Civil Procedure. 

22. At your hearing, you were asked about your vote against reauthorization of the Violence 

Against Women Act in 2013.  The law included important expanded protections for 

vulnerable groups, including LGBT, Native American, and immigrant victims, in an effort to 

ensure that all victims of violence are protected. 

You testified that you voted against the bill because of “some specific add-on revision in the 

bill that caused my concern.” You also testified that “[o]ne of the more concerning 
provisions was a provision that gave tribal courts jurisdiction to try persons who were not 

tribal members.” 
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a. Which provisions of the law do you mean to indicate were “add-ons”? 

RESPONSE: My testimony referred to the tribal-jurisdiction provision.  This provision was not 

part of the original Violence Against Women Act, or a part of the 2000 and 2006 

reauthorizations (which I supported). Further, as I recall, the addition of this provision was the 

principal reason why eight of the nine Republican members of the Senate Judiciary Committee 

opposed the 2013 bill. 

b. If the provision on tribal jurisdiction had not been part of the bill, would you have 

supported the bill’s protection from discrimination for LGBT victims? If not, why not? 

RESPONSE: My principal concerns about the 2013 VAWA reauthorization centered on the 

tribal jurisdiction provision. The 2013 Act also includes a provision that prohibits recipients of 

federal grants (such as women’s domestic-violence shelters) from discriminating on the basis of, 

among other things, sex, gender identity, and sexual orientation. This provision includes an 

exception that a grantee may carry out sex segregation or sex-specific programming if it can 

show that such programming is “necessary to the essential operation of a program,” and if it 
provides comparable services to individuals who cannot be provided with sex-segregated or sex-

specific programming. My and other Senators’ concerns about this provision centered on the 

fact that, on its face, its broad prohibition would appear to preclude operation of a women-only 

(or women and children-only) domestic violence shelter, and the Act’s exception to this 

prohibition appears narrow and is unclear. Although a woman who has been the victim of 

violence at the hands of a husband or boyfriend may be better served by services that are 

provided outside the presence of men, it is unclear whether a women’s domestic-violence shelter 

would be able to meet the Act’s requirement that it show that providing women-only services is 

“necessary to the essential operation” of the shelter. I believe that, in some circumstances, it is 

appropriate for VAWA grant recipients to provide services that are limited to women. To the 

extent that VAWA 2013’s new anti- discrimination provision is construed to, for example, 

prevent or make it difficult for a women’s domestic violence shelter to provide services that it 

believes should be limited only to women, I continue to have serious reservations about that 

provision. In the past, I have received strong objections from a respected women and children’s 

shelter on this very issue. 

c. If the provision on tribal jurisdiction had not been part of the bill, would you have 

supported the bill’s expanded protections for immigrant victims? If not, why not? 

RESPONSE: My principal concerns about the 2013 VAWA centered on the tribal jurisdiction 

provision. The 2013 Act also includes a provision that expands the U visa program.  U visas are 

available to aliens who have been victims of domestic violence and other crimes—they are 

intended to allow the alien to assist with a prosecution of the offense.  These visas allow an alien 

to remain in the United States for four years and seek permanent-resident status.  The Judiciary 

Committee received numerous statements from American citizens who have been victims of 

marriage fraud perpetrated by aliens who have abused the U visa program.  These aliens have 

married a U.S. citizen without the intention of remaining married, and then falsely accused their 

spouse of domestic violence or other crimes in order to obtain a U visa and remain in the United 

States.  During the Judiciary Committee’s consideration of the VAWA reauthorization, an 
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amendment was offered as an alternative to VAWA 2013 that would have applied basic anti-

fraud protections to the U visa program.  These proposals would have required that an alleged 

crime that justified a U visa be recently reported, that it be under actual investigation, and that 

U.S. Citizenship and Immigration Services interview the parties (including the alleged 

perpetrator, if the victim consents) to determine if the allegations are credible.  The Committee’s 

then-majority refused to include any of these anti-fraud measures in VAWA 2013, and instead 

expanded the number of visas available from 10,000 to 15,000.  I continue to have concerns 

about fraud, and believe that the 2013 Act’s expansion of the program should have been 

accompanied by provisions that would prevent such abuse of the program. 

d. Now that the 2013 reauthorization of the Violence Against Women Act has been 

implemented for three years, including the provision on tribal jurisdiction, do you still 

oppose it?  If so, why?  And would you seek to challenge that provision of the law? 

Would you seek to challenge any other provisions of the law? 

RESPONSE:  If I am confirmed as Attorney General, I will enforce all federal laws, including 

the 2013 reauthorization of VAWA.  I understand that a pilot program has been initiated that 

seeks to conform tribes’ exercise of criminal jurisdiction over non-Indians to the requirements of 

the Sixth Amendment.  I will carefully study this program before reaching any legal conclusions 

about the VAWA tribal jurisdiction provision. 

During my meetings with Senators in preparation for this hearing, I have heard numerous 

concerns about non-enforcement in these matters. I will work to improve this issue.  Sexual 

assault and other violent crime on Indian reservations are very serious problems—in some 

places, the problem has reached epidemic proportions.  The federal government exercises 

criminal jurisdiction over many Indian reservations.  If I am confirmed as Attorney General, I 

will be committed to ensuring that federal law enforcement resources are fully deployed to 

investigate and prosecute crime on federal reservations, and will request additional resources 

where existing resources are inadequate.  Finally, I would note that on many Indian reservations, 

state and local authorities exercise criminal jurisdiction.  State and local law enforcement 

resources greatly exceed those of federal and tribal governments combined.  On the exclusively 

federal reservations where federal law enforcement has proved to be inadequate to reduce high 

levels of violent crime, Congress may consider allowing state and local authorities to exercise 

criminal jurisdiction.  State and local law enforcement has proven effective on many existing 

Indian reservations, and the extension of such criminal jurisdiction to both Indians and non-

Indians in Indian country does not offend constitutional guarantees. 

I am not aware of any other provision of the law that raises constitutional concerns. 

e. If confirmed, will you recommend that the Administration support reauthorization of 

the law as-is? 

RESPONSE:  If I am confirmed as Attorney General, I will study the law and its impact to 

determine whether improvements can be made. 
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23. A 2016 report from the American Association of University Women states:  “At the rate of 
change between 1960 and 2015, women are expected to reach pay equity with men in 2059. 

But even that slow progress has stalled in recent years.  If change continues at the slower rate 

seen since 2001, women will not reach pay equity with men until 2152.”  (“The Simple Truth 

about the Gender Pay Gap,” Fall 2016) 

In addition, the Bureau of Labor Statistics’ data from 2014 showed that women earned 

dramatically less than men in occupations from legal, to sales, to education, to technology, to 

healthcare. 

a. Do you believe that there is a pay gap for women in which women are discriminated 

against and paid less for doing substantially similar or the same work even when 

factors such as education or experience are accounted for?  

RESPONSE:  Any discrimination against a woman, because she is a woman, would violate 

federal law.  I will enforce the law to the letter where evidence of such discrimination exists, if I 

am fortunate enough to be confirmed as Attorney General. There should be equal pay for equal 

work. 

24. Lilly Ledbetter had worked for Goodyear in Gadsden, Alabama for 19 years, mostly as a 

manager.  During the years she worked at Goodyear, her pay “slipped in comparison to the 

pay of male area managers with equal or less seniority.” (Ginsburg dissent.)  The problem 

Lilly Ledbetter had a problem, however, because she had no idea she was being 

discriminated against.  By the time she found out, it had been going on for years. 

In a 5-4 decision, the Supreme Court concluded her claims were barred.  The Court ruled the 

deadline to bring a case started to run at the time the discrimination first occurred – not when 

she found out it happened.  This decision meant employers could discriminate with impunity 

so long as they kept it hidden from their employees for 180 days. 

Congress voted to overturn this decision in the Lilly Ledbetter Fair Pay Act of 2009.  Four 

Republican women Senators voted for the law.  At the hearing, you were asked about your 

vote against the legislation.  You testified, “We had a hearing on it in the Judiciary 

Committee.  A number of witnesses testified, and the testimony, as I understood it, was that 

[Lilly Ledbetter] did in fact have notice, and the Court found that she had notice, and that is 

why they had that statute of limitations was enforced. You need a statute of limitations of 

some kind, and if they do not know, then you can allow it to continue indefinitely. But as I 

understood, that was the ruling.  So it was less problematic for future cases than was 

discussed, but my recollection is not perfectly clear on that issue.  That was one of the factors 

I remember being involved in my decision.” 

a. Now that you have had an opportunity to review the issue and the Supreme Court’s 

decision, please discuss the reasons you were opposed to the Lilly Ledbetter Fair Pay 

Act of 2009. Are you still opposed to the law? 
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RESPONSE:  It is my recollection that the legislation would have effectively eliminated the 

statute of limitations for Title VII pay discrimination claims as long as an employee is receiving 

paychecks. This would appear to undermine the traditional goals that limitations periods seek to 

further even where, as here, according to testimony at Judiciary Committee hearings, a person 

had actual notice of alleged pay disparity, long before filing the action. Nevertheless, no position 

I took as a Senator would hinder me from enforcing any duly-enacted law. 

b. Please provide with specificity the basis of your statement at the hearing: “We had a 

hearing on it in the Judiciary Committee.  A number of witnesses testified, and the 

testimony, as I understood it, was that [Lilly Ledbetter] did in fact have notice, and the 

Court found that she had notice, and that is why they had that statute of limitations 

was enforced.” 

RESPONSE:  On Tuesday, September 23, 2008, the Senate Judiciary Committee held a hearing 

entitled “BARRIERS TO JUSTICE: EXAMINING EQUAL PAY FOR EQUAL WORK.” Lilly 
Ledbetter, Cyrus Mehri, and Lawrence Lorber testified about the case and the Supreme Court’s 

ruling in favor of the employer, Goodyear.  Testimony offered by the witnesses, and the facts 

that were exposed in the case, indicated that Ms. Ledbetter’s record included poor performance 
reviews and repeated layoffs.  Nevertheless, she waited more than five years before filing a 

claim.  

25. Pursuant to 8 C.F.R. § 1003.1, the Attorney General has authority to certify cases of the 

Board of Immigration Appeals (BIA) to himself.  Through this authority, the Attorney 

General can establish or reverse precedent in immigration law. According to the 

Congressional Research Service, in the past this authority has been used very rarely: it was 

used in just five cases by Attorney General Mukasey, and in just three cases by Attorney 

General Holder. 

a. Do you believe that, in line with established practice, this authority for the Attorney 

General to decide immigration appeals himself or herself must be used sparingly— 
leaving the adjudicative process to function as it usually does with decisions made by 

immigration judges and members of the board of immigration appeals? 

RESPONSE: My understanding is that this authority is entirely discretionary. Decisions to use 

such authority would only be decided on a case-by-case basis, and I cannot speculate as to how 

often that authority should be exercised. 

b. If confirmed as Attorney General, what criteria do you intend to consider in deciding 

which BIA cases you will seek to certify to yourself? 

RESPONSE:  I have not given thought to what criteria would be essential to a determination of 

whether to certify a case to myself for review. 

26. The Department of Homeland Security (DHS) has acknowledged that its resources enable it 

to remove only a fraction of the undocumented population each year.  You have also 
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recognized that financial considerations do not make it possible to identify and remove 

everybody who is in the country illegally.   

a. Do you believe that young people who have qualified and received deferred action 

through the 2012 Deferred Action for Childhood Arrivals (DACA) program constitute 

high enforcement priorities? 

RESPONSE:  As you know, decisions about “enforcement priorities” with regard to our civil 

immigration system reside in the Department of Homeland Security.  Should I be confirmed as 

the Attorney General, I will have no role in establishing the Department of Homeland Security’s 

civil enforcement priorities. 

b. What about the parents of children who are U.S. citizens or legal permanent residents? 

RESPONSE:  Please see response to 26(a). 

c. Which types of individuals do you believe constitute high enforcement priorities? 

RESPONSE:  Please see response to 26(a). 

27. 8 U.S.C. § 1373 establishes certain guidelines regarding communication between state and 

local governments and federal immigration agencies with respect to an individual’s 

citizenship or immigration status.  In interpreting this statute, the Department of Justice’s 

Bureau of Justice Assistance (BJA) has concluded that it “does not impose on states and 

localities the affirmative obligation to collect information from private individuals regarding 

their citizenship or immigration status, nor does it require that states and localities take 

specific actions upon obtaining such information.” 

a. Will you adhere to BJA’s current interpretation of 8 U.S.C. § 1373? 

RESPONSE: Should I be confirmed as Attorney General, I will faithfully execute the laws for 

which I am responsible for administering. 

b. If not, what is your interpretation of 8 U.S.C. § 1373?  And what is your interpretation 

based on? 

RESPONSE:  I have not had the opportunity to undertake a detailed review of the BJA’S 
interpretation of the statute. If the BJA’s interpretation of the statute is correct, I see no reason 

not to follow it. 

28. The principle of birthright citizenship, regardless of the citizenship or immigration status of 

an individual’s parents, is enshrined in the Citizenship Clause of the 14th Amendment.  That 

clause provides that “all persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State wherein they reside.” 
The Supreme Court affirmed this principle almost 120 years ago in U.S. v. Wong Kim Ark, 

169 U.S. 649 (1898), noting: “But citizenship by birth is established by the mere fact of birth 
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under the circumstances defined in the Constitution. Every person born in the United States, 

and subject to the jurisdiction thereof, becomes at once a citizen of the United States, and 

needs no naturalization.” And: “In the forefront both of the Fourteenth Amendment of the 

Constitution and of the Civil Rights Act of 1866, the fundamental principle of citizenship by 

birth within the dominion was reaffirmed in the most explicit and comprehensive terms.” 

a. Do you believe that a child born in the United States to undocumented parents is a 

citizen of the United States? 

RESPONSE:  As I testified before the Committee, under the current state of the law, children 

born in the United States become citizens. 

b. With respect to a child born in the United States, under what circumstances do you 

believe that Congress can modify the scope of birthright citizenship by statute? 

RESPONSE:  I have not reviewed the details of that. I do know there is some dispute about 

whether or not the Congress could change the status of current law regarding birthright 

citizenship. 

c. If you are confirmed, will the Justice Department file briefs in support of efforts to 

alter the constitutional provision regarding birthright citizenship? 

RESPONSE:  The determination as to how to handle a particular case is fact-specific, and I 

cannot speculate as to how the Department of Justice might litigate future hypothetical cases. 

29. A number of states across the country, including California, have passed laws allowing 

undocumented students to qualify for in-state tuition.  California’s in-state tuition law has 

made it possible for undocumented students in the state to pursue higher education and 

develop the skills and knowledge to contribute more fully to their communities and our 

economy. 

a. Do you believe that federal law prohibits states from providing access to in-state tuition 

for undocumented students?   

RESPONSE: My current understanding is that responding to this question would require an 

analysis of the laws of each individual state, compared with applicable federal law. At this time, 

I cannot comment on this issue. 

b. Do you intend to take any action against states that provide in-state tuition for 

undocumented students? If so, what type of legal action do you intend to pursue 

against these states? 

RESPONSE: Should I be confirmed as Attorney General, I will faithfully execute the laws of 

the United States. 

30. In Plyler v. Doe, 457 U.S. 202 (1982), the Supreme Court held that states cannot deny 

undocumented children free K-12 public education.  In its opinion, the Court noted: “By 

25 

Document ID: 0.7.10659.61903-000001 



 
 

  

  

 

 

  

 

 

 

 

   

 

   

 

 

 

 

 

  

 

 

  

    

 

 

 

 

 

 

 

   

 

  

 

 

  

      

   

 

 

denying these children a basic education, we deny them the ability to live within the structure 

of our civic institutions, and foreclose any realistic possibility that they will contribute in 

even the smallest way to the progress of our Nation.” 

a. Will you commit to upholding and enforcing Plyler v. Doe? 

RESPONSE: Should I be confirmed as Attorney General, I will enforce the law as interpreted 

by the Supreme Court. 

31. On a variety of occasions you have expressed strong concerns about Congress passing 

immigration reforms because you were worried about jobs being taken from American 

citizens. In 2013 you said, “Why would any member of Congress want to vote for a bill at a 

time of high unemployment, falling wages, to bring in a huge surge of new labor that can 

only hurt the poorest among us.” And on the Senate Floor  on June 23, 2016, you went so far 

as to say that all jobs created in the country during the period between 2000 and 2014 “went 

to the foreign born.” 

The Washington Post, as recently as Christmas 2016, reported that a Virginia vineyard 

owned by President-Elect Trump or his company had applied for six H-2A visas to work 

seasonal jobs. Additionally, as you know, President-Elect Trump’s companies have applied 

for a number of H-2B visas, mostly in his hotel businesses, including 20 waiters and 

waitresses for his Trump International Beach Resort in Florida, in December 2016 alone. 

Further, the Washington Post reported that since 2013, President-Elect Trump’s businesses 

have requested 513 employment-based visas, with 269 of these visas for foreign workers set 

to begin employment after President-Elect Trump declared his candidacy for President. 

a. If any of these companies, or individuals working with these companies, is believed to 

violate federal criminal law, how will the Department of Justice proceed to investigate 

or prosecute individuals from the President’s own companies? 

RESPONSE: I believe that all investigations by the Department of Justice must be initiated and 

conducted in a fair, professional, and impartial manner, without regard to politics or outside 

influence.  The Department must follow the facts wherever they lead, and make decisions 

regarding any potential charges based upon the facts and the law, and consistent with established 

procedures of the Department.  That is what I always did as a United States Attorney, and it is 

what I will insist upon if I am confirmed as Attorney General.  

b. You were extensively involved in President-Elect Trump’s political campaign.  Will you 

recuse yourself from any decisions regarding the investigation or prosecution of 

President-Elect Trump’s own companies? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 
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32. Throughout the campaign, President-Elect Trump accused U.S. District Court Judge Gonzalo 

Curiel of being biased based on Judge Curiel’s heritage.  President-Elect Trump was quoted 

by the press as saying: 

 “He’s a Mexican. We’re building a wall between here and Mexico.” (Politifact, June 8, 

2016, quoting Jake Tapper interview with CNN) 

 “I’m building a wall.  It’s an inherent conflict of interest.” (Wall Street Journal, June 3, 

2016) 

 “It’s an absolute conflict” (Wall Street Journal, June 3, 2016) 

 “He’s a member of a club, or society, very strongly pro-Mexican” (John Dickerson, Face 
the Nation, Interview, June 5, 2016) 

 “I think the judge has been extremely hostile to me. I think it has to do with perhaps the 

fact that I'm very, very strong on the border. Very, very strong on the border. ... Now, he 

is Hispanic, I believe. He is a very hostile judge to me. I said it loud and clear.” (Fox 
News Sunday, February 27, 2016) 

In addition, in an interview with John Dickerson on CBS News Mr. Trump was asked whether he 

believed a judge who is a Muslim would also be unfair to him.  He said, “that would be possible, 

absolutely.” 

a. Would it ever be appropriate for the Department of Justice to seek a judge’s recusal 

from a case involving the Trump administration based on the judge’s race, gender, 

ethnicity, family heritage or national origin, religion, sexual orientation, or gender 

identity?  If so, please explain. 

RESPONSE:  No. 

b. Through the Office of Legal Policy and otherwise, the Department historically has had 

a significant role in the judicial nominations process.  Can you assure the Committee 

that the Department of Justice will not support any efforts by the President-Elect to 

reject candidates for judicial positions based on their race, gender, ethnicity, family 

heritage or national origin, religion, sexual orientation, or gender identity? 

RESPONSE:  Yes. 

33. After your initial submission of your Senate Judiciary Questionnaire (“Committee 
Questionnaire”) on December 9, 2016, you made three subsequent supplemental submissions 

to address missing materials.  These additional submissions included over 50 hours of audio 

and visual material and hundreds of pages of documents.  Your initial submission was, 

therefore, incomplete.  

Additionally, the Committee never received the following requested material from your years 

as U.S. Attorney for the Southern District of Alabama or as Attorney General of Alabama: 

Interviews: Radio, television, and print interviews while you were U.S. Attorney for the 

Southern District of Alabama and Attorney General of Alabama. 
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Nominees regularly produce materials documenting statements to the press regardless of 

whether a full transcript is available, or whether the statements were part of a formal 

interview.  I identified examples of such materials to you in a list on January 5, 2017.  In a 

letter to me on January 6, 2017, you responded that you were not sure if the materials were 

responsive because you could not confirm the exact circumstances under which you made the 

comments.  However, nominees are generally expected to produce press statements whether 

they were part of a formal interview or not.  The burden to establish exactly how the 

comments were made is not on the Committee.  

For example, a 1996 Birmingham News article available in a public database but missing 

from your materials indicates you made comments during an interview about strengthening 

criminal laws.  (Stan Bailey, Sessions Says Crime Laws Need Change, BIRMINGHAM NEWS, 

Dec. 18, 1996 (“‘I was most surprised at how much more difficult it is, it seems to be, to 

prosecute fraud and corruption,’ Sessions said in an interview Tuesday.”))  Another 1996 

article missing from your materials but available in a public database indicates you made 

comments to the press regarding the National Rifle Association (NRA) at an event while you 

were campaigning for U.S. Senate.  (Sean Reilly, Sessions: NRA comments were a mistake, 

MOBILE REGISTER, November 2, 1996 (“‘I don’t agree with that comment,’ Sessions said 

Friday of the NRA letter.  ‘It’s not something that should have been said.’”) 

Speeches: For the fourteen years you served as U.S. Attorney for the Southern District of 

Alabama and Attorney General of Alabama, you listed just three speeches, and you had notes 

or transcripts for just one of these. During this time, you campaigned for Alabama Attorney 

General and the U.S. Senate. 

You served as the U.S. Attorney for the Southern District of Alabama for 12 years.  An 

online search shows that the current U.S. Attorney for the Southern District of Alabama has 

made at least ten speeches in the last five years.  You also served for two years as Alabama 

Attorney General.  An online search shows that the current Attorney General of Alabama has 

made at least seven speeches in the last year alone. 

a. What steps did you or your staff take to ensure that the materials you provided to the 

Committee in response to the Questionnaire were complete? Please specifically detail 

the efforts you or your staff made to identify and locate materials from your time as 

U.S. Attorney and Alabama Attorney General. 

RESPONSE: In preparing my response to the Committee’s Questionnaire, my staff and I 
conducted a thorough review of my own files, searches of publicly available electronic 

databases, and consultation with the Senate Library, the Congressional Research Service, and 

relevant committee libraries and historical offices within the Senate. In an effort to be as 

responsive as possible, my staff also conducted further review of existing files from the era, 

including historical archives maintained in electronic research databases such as LexisNexis, 

WestLaw, and ProQuest, public search engines, and Internet archive services that maintain 

records of websites that no longer exist. Additionally, as records from my time as United States 

Attorney and Attorney General of the State of Alabama existed before the proliferation of the 

Internet and before electronic storage was as readily available as it is today, most of those 
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records do not exist in any electronic databases of which I am aware, and my staff and I 

consulted with the Alabama Attorney General’s Office and with the United States Attorney’s 

Office for the Southern District of Alabama to locate archived files from my time in those 

offices. All responsive records identified or located as a result of these searches were submitted 

to the Committee. 

b. After your initial incomplete production, did you or your staff take any different or 

additional steps to gather a more complete set of materials? For example, did you or 

your staff attempt to identify and search newspaper archives of Alabama news 

publications that may be available in the state but not searchable nationwide?  Did you 

or your staff ask the Alabama Attorney General to produce material in the state 

archive, or work with the state archives directly?  Please detail your and your staff’s 

efforts. 

RESPONSE: After my initial voluminous production, which was more extensive than any 

Committee Questionnaire response by any Attorney General nominee in recent memory and 

encompassed more than 100 times the records produced by Attorney General Lynch,1 items were 

brought to my attention as potentially responsive that had not been submitted. Some already had 

been submitted to the Committee, and some were not responsive items at all. A miniscule 

percentage of items, however, were responsive and subsequently submitted to the Committee in 

a supplemental response, which is a common practice for nominees. Additionally, in an effort to 

be as responsive as possible, my staff conducted additional searches to locate any other items 

that might have been missing. 

34. During your hearing, you testified that “I’ve received hundreds – multiple hundreds of 

awards over my career.”  You have only listed 79 awards as part of your Committee 

Questionnaire.  

a. What process did you use to determine which of the “multiple hundreds of awards” 

you have received would be listed on your Committee Questionnaire? Put another 

way: how did you decide which awards not to include on your Committee 

Questionnaire?  Please outline what steps were taken to ensure a full inventory of your 

awards were provided. 

RESPONSE:  My comment that I had received “multiple hundreds of awards” was hyperbole 

and I should have been more careful with my words. I listed in my response to the Committee 

Questionnaire all awards that I was able to locate, identify, or remember. 

b. Please provide the Committee with a list of any missing awards. 

RESPONSE: I have already provided to the Committee all responsive items, including awards, 

that I was able to locate, identify, or remember. 

1 Letter from Ranking Member Dianne Feinstein to Chairman Charles E. Grassley, Dec. 13, 2016 (“Senator 
Sessions’ production is, as I understand it, in excess of 150,000 pages of material. This is more than 100 times what 

Attorney General Lynch produced (1500 pages) and more than 29 times what Attorney General Holder produced 

(5100 pages)).” 
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35. Since 2009, funding for the Byrne Justice Assistance Grant (Byrne JAG) program and the 

COPS Hiring program have dropped by 32 percent and 37 percent, respectively. Byrne JAG 

is the cornerstone federal justice assistance program, providing hundreds of millions of 

dollars to state and local law enforcement each year. The COPS Hiring program provides 

more than a hundred million in funding to hire new, or rehire, law enforcement or to increase 

community policing. 

Police officers need this support. And cutting support for this funding – or allowing cuts to 

be made – would undermine the brave law enforcement officers that put their lives on the 

line for communities every day. The cuts since 2009 have had real impact. 

a. Will you support increased funding for these essential programs? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will seek to best 

use the resources available to the Department of Justice to address violent and other crimes 

throughout the country, and to partner with State and local law enforcement agencies to help 

them address these issues.  I will make funding decisions only after a careful evaluation of any 

current practice or program administered by the Department and the effectiveness of those 

practices to aid in the administration of justice. This will include a review of the Department’s 

Inspector General’s report criticizing program administration. As you know, resources are 

limited; therefore, prior to such an evaluation, it would be unwise for me to commit to an 

increase in funding for any specific purpose. 

b. In FY16, California received $30.3 million from Byrne-JAG and $11.725 million from 

the COPS program. Will you ensure funding for California law enforcement in these 

programs is not reduced, except as may be proportional to any overall reduction in the 

program by Congress? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will seek to best 

use the resources available to the Department of Justice to address violent and other crimes 

throughout the country, and to partner with State and local law enforcement agencies to help 

them address these issues.  I will make funding decisions only after a careful evaluation of any 

current practice or program administered by the Department and the effectiveness of those 

practices to aid in the administration of justice. As you know, resources are limited; therefore, 

prior to such an evaluation, it would be unwise for me to commit to an increase in funding for 

any specific purpose. 

36. I believe that the men and women who serve as state and local law enforcement officers are 

some of the finest and bravest public servants we have. The vast majority of police officers 

do exemplary work and build strong relationships with the community to keep the public 

safe.  However, we also know that in many communities, trust between community members 

and state and local law enforcement is deeply frayed.  

I recently convened a pair of meetings with more than 50 African American community, 

religious and political leaders, and law enforcement officers in San Francisco and Los 

Angeles. A key point that emerged was that change must take root from the bottom up, but 
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the federal government – especially the Justice Department – has a role to play in 

recommending best practices and providing or supporting civilian oversight. In some cases, 

where the Department has found a pattern or practice of unconstitutional policing, the 

Department has entered consent decrees in order to ensure that needed reforms happen at an 

institutional level.  

During your hearing, you told Senator Hirono that “there’s a concern that good police 

officers and good departments can be sued by the Department of Justice when you just have 

individuals within the department who have done wrong, and those individuals need to be 

prosecuted.” 

a. Please list all investigations or proceedings under Section 14141 that the Civil Rights 

Division has undertaken since 1994 that you believe were undertaken erroneously 

and/or should not have been brought. 

RESPONSE: I have not been privy to internal Department data and information regarding every 

investigation undertaken under this section. However, if I am fortunate enough to be confirmed 

as Attorney General, I will carefully evaluate the authorities and tools available to the 

Department, including this section, and partner with departments to provide best practices and 

information whenever appropriate. 

37. In addition to Section 14141 investigations, the Justice Department’s Office of Community 
Oriented Policing Services (COPS) provides, upon request, assistance to police departments 

to help develop long-term, holistic strategies to improve policing.  

In my home city of San Francisco, the COPS unit has helped identify specific areas for the 

San Francisco Police Department to improve its own policies, particularly in the wake of 

several use-of-force incidents that sparked protests across the state.  The program under which 

the COPS office assisted the SFPD is called the Collaborative Reform Initiative, and it is a 

program that has collaborated with police departments nationwide, including in Baltimore, 

Memphis, Philadelphia, and Salinas.  

a. Will you commit to continuing this type of technical assistance for police departments 

that request it?  

RESPONSE: While I am unfamiliar with the specific assistance provided to San Francisco, I 

agree it is important for law enforcement agencies to build trust and good relationships with the 

communities they protect, and the Community Oriented Policing Services Office of the 

Department of Justice can provide valuable information, resources, and technical assistance to 

law enforcement agencies looking to improve their practices. If confirmed, I will support their 

efforts. 

38. In May 2016, the Department of Justice filed an indictment against South Carolina Police 

Officer Michael Slager after he fatally shot Walter Scott, an African American man. Officer 

Slager was indicted both on federal criminal civil rights and obstruction charges. 
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On December 6, MSNBC’s Mika Brzezinksi asked Vice President-Elect Pence “Will the 
next administration support the feds continuing the case against Slager?”  Vice President-

Elect Pence replied, “Well, I think that’ll be a decision that the Attorney General will review 

and make after January the 20th, and I’ll let our designee and of course President-Elect 

[Trump] review that.” 

a. Have you discussed this case with President-Elect Trump, Vice President-Elect Pence, 

or other members of the transition team? Please specify. 

RESPONSE:  No. 

b. Do Vice President-Elect Pence or President-Elect Trump have any reason to believe 

that you plan to withdraw a previously-filed indictment in this case—or any other 

criminal or civil rights cases the Justice Department is currently prosecuting? 

RESPONSE:  I have not discussed this case with the President or the Vice President and 

therefore cannot comment on what they may or may not believe.  I have not had an opportunity 

to review this case and have not made any decisions with regard to it or any other pending cases.  

However, I do not anticipate withdrawing any pending prosecutions that are justified by the facts 

and circumstances of the case and relevant laws. 

c. Do you believe it would be appropriate for President-Elect Trump to “review” any 
prosecutorial decisions you, or any other employees of the Department of Justice, 

make? 

RESPONSE:  No. 

39. When I was chairman of the Senate Intelligence Committee, the Committee approved a full 

report on detention and interrogation – more than 6,700 pages and 38,000 footnotes.  This 

report was produced based on a fulsome staff review of mostly CIA documents describing 

the Central Intelligence Agency’s detention and interrogation program.  It includes extensive 
information about the Justice Department’s role in authorizing this program, but also how the 
CIA repeatedly provided inaccurate information to the Justice Department about the 

operation of the program. 

This report was approved by a bipartisan vote in the Intelligence Committee of 9-6. 

After months of negotiations, the Executive Summary of this report was declassified with 

redactions.  This summary runs 500 pages. The Committee sent copies of the full report to a 

number of relevant agencies, including the Department of Justice and FBI. 

a. Have you read the Executive Summary?  

RESPONSE:  No. 
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b. Will you commit to reading the full report if confirmed – and instructing appropriate 

officials to read the full report, to ensure that we do not repeat the mistakes of the past? 

RESPONSE:  If confirmed, I will ensure that I and other appropriate officials are fully briefed 

on the contents of the report to the extent that it is pertinent to the operations and mission of the 

Department of Justice. 

c. Will you commit that you will not return the Justice Department’s copy of the report to 

the Senate?  

RESPONSE:  Yes. 

40. At your hearing, Senator Graham asked you whether you support the continuation of use of 

Guantanamo Bay as a confinement facility for foreign terrorists.  

The U.S. has been detaining individuals without charge or trial at the Guantanamo Bay 

detention facility for the past 15 years. A total of 780 people have been held at the facility 

since it opened. Of this number, approximately 540 were released during the George W. 

Bush administration, and 183 during the Obama administration. Another nine died in 

custody, six by suspected suicide. A total of 55 remain. 

During this time, only a very small number of cases were prosecuted in the military 

commissions, fifteen in total. Eight of these resulted in convictions, three of which have been 

fully overturned on appeal; several others were partially overturned. A number of other 

appeals are pending. Other cases are bogged down in pre-trial hearings.  The case against the 

five men accused in the September 11, 2001 attacks is in its fourth year of pre-trial hearings 

and a trial date is still years away. 

Meanwhile, the government has prosecuted more than 500 terrorism suspects in federal 

court, including Dzohkar Tsarnaev, the Boston Marathon bomber; Faisal Shahzad, who tried 

to set off a car bomb in Times Square; and Umar Farouk Abdulmutallab, the so-called 

“underwear bomber,” all of whom were convicted. 

You have made comments indicating that individuals captured by the U.S. abroad should not 

be prosecuted in federal court, but rather in military commissions in Guantanamo. 

a. Do you agree the Department of Justice has a record of success bringing terrorism-

related criminal charges against hundreds of defendants since September 11, 2001? 

RESPONSE:  Yes. I also believe that the prosecution of terrorists in the military commission 

system would be successful if used. 

b. As Attorney General, do you intend to stop prosecuting terrorist suspects in federal 

court?  Do you intend to stop enforcing, for example, 18 U.S.C. § 2339B, which 

criminalizes the provision of material support or resources to a designated foreign 

terrorist organization? 
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RESPONSE:  The statute you cite has proven to be a particularly valuable tool in the war on 

terrorism and I expect to vigorously prosecute offenses under that law where warranted. 

41. In the past, you have asserted that existing gun laws must be enforced aggressively.  You 

have said when you were the U.S. Attorney in the Southern District of Alabama, you 

committed yourself to prosecute violations of “hundreds of gun laws.” 

You went so far as to claim you sent a newsletter to local law enforcement to bring you cases 

involving gun violations.  You stated, “I created a newsletter and sent it to every sheriff. I 
said: If you have the kind of criminal that needs prosecuting under federal gun laws, you 

bring those cases to me and we will prosecute them.” 
You also have the highest political rating from the National Rifle Association and 

consistently have voted against attempts to strengthen background checks and otherwise 

make federal gun laws stronger. 

a. Will you commit to fully enforcing existing gun laws, including by taking enforcement 

measures strongly opposed by gun rights groups? 

RESPONSE:  If I am confirmed, I will make enforcement of federal gun crimes a top priority and 

aggressively engage with state and local law enforcement partners to ensure consistent policies for the 

apprehension of those violating federal gun laws. I fully expect gun prosecutions to increase. Properly 

enforced, federal gun laws can reduce crime in our cities and communities. 

b. There have been legal challenges to federal, state and local gun laws since the Heller and 

McDonald decisions in 2008 and 2010.  

If confirmed, under what circumstances would the Department of Justice decline to defend a 

federal firearms law against a legal challenge? 

RESPONSE:  The Executive Branch has a clear and unwavering duty to vigorously defend the 

constitutionality of any law for which a reasonable defense may be made.  This includes the 

responsibility to defend in court acts of Congress with which the President may disagree as a 

matter of policy. That is an important and a time-honored principle to which I fully subscribe. 

There are two exceptions: (1) where a statute intrudes upon the separation of powers by 

infringing on the President’s constitutional authority, and (2) where there are no reasonable 

arguments that can be presented in defense of a statute.  These are narrow exceptions, and 

require the most careful consideration before being adopted.    

42. As you are aware, any person engaged in the business of dealing in firearms must conduct 

background checks on gun buyers.  Courts have identified several factors to determine 

whether an individual is “engaged in the business” of buying and selling firearms; there is no 
specific threshold number of firearms purchased or sold that triggers the requirement.  As 

ATF stated in its January 2, 2016 guidance document, “even a few firearms transactions, 

when combined with other evidence, can be sufficient to establish that a person is ‘engaged 

in the business’ of dealing in firearms.” 
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For example, in United States v. Shan, the Second Circuit found that the defendant was 

properly convicted of dealing in firearms without a license when he sold just two firearms in a 

month and acknowledged that he had a source for more guns.  The Sixth Circuit has similarly 

noted, “[T]he statute does not establish a minimum threshold for the number of guns sold.” 
As a result of decisions like these, the Justice Department has brought cases against 

individuals who illegally sold guns without a license, only later to have those guns found at 

deadly crime scenes.  In St. Paul, for example, a man transferred a gun at least 9 times after 

buying guns online and then trying to sell those guns on the secondary market.  Court records 

indicated that several of the guns that were sold were part of drug trafficking crimes, and other 

“shots-fired” incidents.  

This case is but one example of individuals buying guns and then illegally selling them to 

individuals without background checks, and the guns then being found at crime scenes. 

a. Will you commit to investigating and prosecuting illegal gun dealers who are selling 

weapons without conducting a background check?  If your answer is yes, please 

describe in detail your plan for doing so. 

RESPONSE: When I served as a United States Attorney, protecting the public from violent gun-

related crime was among my top priorities. As I testified before the Committee, I will enforce 

federal background check laws. Properly enforced, the federal gun laws can reduce crime in our 

cities and communities.  Those who deliberately violate federal gun laws should be investigated 

and prosecuted. The Congress and government regulations set forth the circumstances and 

methods by which gun dealers may sell guns. If I am fortunate enough to be confirmed as 

Attorney General, violators will be prosecuted as appropriate. 

43. In 2014, in Abramski v. United States, the Supreme Court held in a 5-4 decision that “a 
person who buys a gun on someone else’s behalf while falsely claiming that it is for himself” 
violates the law prohibiting material false statements on federal gun forms. 

This decision is vital to the prosecution of so-called “straw purchasers” who buy guns on 

behalf of those, such as felons, who cannot pass a background check. The Department of 

Justice’s position in this case was that the buyer’s “knowingly false statement that he was the 

actual purchaser of the handgun” violated the law. 

The National Rifle Association’s position was that this was “not a permissible construction” 
of the law. 

a. If you are confirmed, will the Justice Department prosecute those who lie on federal 

firearm sale forms by falsely claiming they are the actual purchasers? 

RESPONSE: Properly enforced, the federal gun laws can reduce crime in our cities and 

communities.  Those who deliberately violate federal gun laws should be investigated and 

prosecuted. I have personally prosecuted and supported prosecutions of those who lie on these 
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forms. If I am fortunate enough to be confirmed as Attorney General, I will support the 

continued enforcement of federal gun laws, as appropriate. 

b. Will you defend this law, including the Supreme Court’s Abramski decision, against a 

constitutional challenge? 

RESPONSE: It is appropriate for the Justice Department to consider the role of precedent 

whenever advocating before the Supreme Court.  In addition, it is important for the Department 

to consider the facts of an individual case, and also to consider sound jurisprudence when 

determining the Justice Department’s position on a legal issue.  If I am fortunate enough to be 

confirmed as Attorney General, the Justice Department will fairly and thoroughly evaluate these 

factors in arguments before the Supreme Court. 

44. The ATF – the agency that investigates gun crimes – lacks sufficient resources to carry out 

its statutory responsibilities. You and other Republican colleagues have said that we should 

focus on fully enforcing existing gun laws before passing new ones.  

However, since Fiscal Year 2011 (the first year Republicans were in charge of the House 

during the Obama Administration), Congress appropriated $182.3 million over five years less 

than the agency said it needed, because of Republican opposition to greater funding. 

Since Fiscal Year 2011, ATF has grown by a total of only 10 people or 0.2 percent (from 

5,016 employees to 5,026 employees).  Over the same period, the number of guns bought and 

sold in America skyrocketed.  The FBI conducted 27 percent more background checks in 

2014 than in 2011 (from 16.5 million to 21 million). In addition, I understand that 544 

Special Agents (one-fifth of the total ATF Special Agent population) were eligible to retire 

last year.  

The only way to truly enforce existing gun laws is to ensure agencies like ATF have the 

funding they need to do the job. 

a. Would you agree that in order for gun laws to be fully enforced, we need ATF to be fully 

staffed and ATF investigators to be well-trained and well-equipped?  Yes or no. 

RESPONSE:  Yes. 

b. Will you commit, if you are confirmed as the Attorney General, to make sure that the DOJ 

budget request reflects the resources necessary to ensure that ATF can fully execute the 

mission given to it by Congress? 

RESPONSE:  Through my service as a United States Attorney, and as a Senator, I am aware of 

the difficult choices that the Justice Department has to make during this time of tight budgets.  

Such awareness should be present in any request for taxpayer funds.  I understand the challenges 

that ATF faces and believe that with proper support and with vigorous prosecutions, ATF can be 

more productive without large increases in funding.  If I am fortunate enough to be confirmed as 
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Attorney General, I will endeavor to direct and utilize the resources of the Department in the most 

effective manner possible to ensure the enforcement of federal law. 
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Nomination of Senator Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR GRAHAM 

1. Along with Senator Donnelly, I introduced at the end of last Congress the INVEST to 

Prevent Crime Act.  The Act authorizes for five years a grant program focused on 

neighborhoods struggling to address persistent crime.  Grantees will develop cross-sector 

partnerships between residents, local law enforcement, a research entity, and community and 

business partners.  The partnerships will plan and implement strategies to address specific 

drivers of crime in their target neighborhoods. The program builds on DOJ’s Byrne Criminal 

Justice Innovation Program, which has been appropriated between $10.5M and $18M since 

FY2013, and has shown very promising results in reducing crime rates. 

Do you agree that building structured partnerships between community members and local 

police agencies could help reduce crime? 

RESPONSE: Yes. As I noted in my written testimony, positive relations and great 

communication between the people and the police are essential for any good police department to 

be effective in reducing crime. We must re-establish and strengthen the partnership between 

federal and local officers to enhance a common and unified effort to reverse the current rising 

crime trends. 

Do you plan to continue DOJ’s support for grant programs like the Byrne Criminal Justice 

Innovation Program, which are designed to reduce crime in our country’s most challenging 
neighborhoods while improving community-police relations? 

RESPONSE: I believe these programs serve important purposes, particularly given the increase 

in violent crime across the country and the challenges facing state and local law enforcement and 

the communities they protect and serve.  If I am fortunate enough to be confirmed as Attorney 

General, I will seek to best use the resources available to the Department of Justice to address 

violent and other crimes throughout the country, and to partner with state and local law 

enforcement agencies to help them address these issues.  I will make funding decisions only after 

a careful evaluation of any current practice or program administered by the Department and the 

effectiveness of those practices to aid in the administration of justice.  Resources are limited, 

however, and it would be unwise to commit to indefinitely providing a particular amount of to a 

single jurisdiction or for individual purposes without knowing how circumstances might change 

the needs or priorities in the future. 
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Nomination of Senator Jeff Sessions to be Attorney General of the United States 
Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR FLAKE 

1. Historically, the federal False Claims Act has been used to pursue entities that commit 
serious fraud against the government.  However, under President Obama, the Department of 
Justice for the first time used the Act to bring claims against lenders for technical violations 
of Federal Housing Administration (FHA) guidelines. In many cases, these actions were 
based on finding minor documentation or processing errors that did not cause loan defaults or 
otherwise impact loan quality or performance. Many lenders have been forced to settle these 
allegations for billions of dollars to mitigate reputational harm and legal costs.  As a result of 
these risks, many lenders have scaled back or left the FHA program altogether, limiting 
access to credit for working families that rely on FHA for financing their first home. 

a. Under your leadership, will the Justice Department only pursue False Claims Act 
cases in which the individual knowingly uses a false record or knowingly makes a 
false statement that is material to a false claim? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will faithfully 
enforce 31 U.S.C. § 3729 and Universal Health Services, Inc. v. United States ex rel. Escobar, 
136 S. Ct. 1989 (2016), the most recent False Claims Act decision issued by the U.S. Supreme 
Court implicated by this question.  

b. During your confirmation hearing, Senator Grassley asked that you regularly 
report to Congress on the status of False Claims Act cases. 

i. Will you commit to reporting on outstanding False Claims Act cases? 

REPONSE: If I am confirmed, I will make every effort to respond to all Congressional reporting 
requirements. 

ii. If so, will you identify in these reports to Congress which False Claims 
Act cases rely on a false-certification theory? 

RESPONSE: If Congress so requires, yes.   
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR TILLIS 

1. At your hearing, I mentioned a report published in December of 2014 by the Government 

Accountability Office entitled, “Department of Justice Could Strengthen Procedures for 
Disciplining Its Attorneys.”1 This report concluded that the Department of Justice had not 

appropriately addressed concerns regarding how it implements discipline for attorney 

professional misconduct.  Will you commit to reviewing the report and reevaluating the 

procedures for addressing attorney professional misconduct? 

RESPONSE:  Yes. 

2. Our immigration system needs reform.  One issue that I am particularly concerned with is the 

backlog in our immigration courts.  Under 8 U.S.C. § 1229a (b) (1), Congress gave 

immigration judges the authority during removal proceedings to sanction by penalty any 

action or inaction that is in contempt of the judge’s orders under regulations prescribed by 

the Attorney General.  To my knowledge, the Attorney General has never promulgated these 

regulations.  As Attorney General, will you evaluate whether giving immigration judges the 

authority to hold individuals in contempt will help improve efficiency and reduce the backlog 

in our immigration courts? 

RESPONSE: Yes. 

1 http://www.gao.gov/products/GAO-15-156
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR LEAHY 

1. At your hearing, I asked you several questions about your opposition to these two bills. 

With respect to VAWA, you stated “a number of people opposed some of the provisions in 

that bill.”  You mentioned specifically the tribal victims provision. 

a. Did you also oppose the new protections for LGBT Americans? 

RESPONSE: My principal concerns about the 2013 VAWA reauthorization centered on the 

tribal jurisdiction provision.  The 2013 Act also includes a provision that prohibits recipients 

of federal grants (such as women’s domestic-violence shelters) from discriminating on the 

basis of, among other things, sex, gender identity, and sexual orientation.  This provision 

includes an exception that a grantee may carry out sex segregation or sex-specific 

programming if it can show that such programming is “necessary to the essential operation 

of a program,” and if it provides comparable services to individuals who cannot be provided 

with sex-segregated or sex-specific programming.  My and other Senators’ concerns about 

this provision centered on the fact that, on its face, its broad prohibition would appear to 

preclude operation of a women-only (or women and children-only) domestic violence 

shelter, and the Act’s exception to this prohibition appears narrow and is unclear.  Although 

a woman who has been the victim of violence at the hands of a husband or boyfriend may be 

better served by services that are provided outside the presence of men, it is unclear whether 

a women’s domestic-violence shelter would be able to meet the Act’s requirement that it 
show that providing women-only services is “necessary to the essential operation” of the 
shelter.  I believe that, in some circumstances, it is appropriate for VAWA grant recipients to 

provide services that are limited to women. To the extent that VAWA 2013’s new anti-

discrimination provision is construed to, for example, prevent or make it difficult for a 

women’s domestic violence shelter to provide services that it believes should be limited only 
to women, I continue to have serious reservations about that provision. In the past, I have 

received strong objections from a respected women and children’s shelter on this very issue. 

I asked if you would defend the law’s constitutionality, and you did not provide a full answer. 

You said only that you would “if it is reasonably defensible.” 

b. Do you believe the 2013 Leahy-Crapo VAWA Reauthorization, including its LGBT 

and tribal victims’ provisions, is “reasonably defensible”? 

RESPONSE: If I am confirmed as Attorney General, I will enforce all federal laws, 

including the 2013 reauthorization of VAWA.  I understand that a pilot program has been 

initiated that seeks to conform tribes’ exercise of criminal jurisdiction over non-Indians to the 

requirements of the Sixth Amendment.  I will carefully study this program before reaching 

any final legal conclusions about the VAWA tribal jurisdiction provision. 
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Sexual assault and other violent crime on Indian reservations are very serious problems—in 

some places, the problem has reached epidemic proportions.  The federal government 

exercises criminal jurisdiction over many Indian reservations.  If I am confirmed as Attorney 

General, I will be committed to ensuring that federal law-enforcement resources are fully 

deployed to investigate and prosecute crime on federal reservations, and will request 

additional resources where existing resources are inadequate.  Finally, I would note that on 

many Indian reservations, state and local authorities exercise criminal jurisdiction.  State and 

local law-enforcement resources greatly exceed those of federal and tribal governments 

combined.  On the exclusively federal reservations where federal law enforcement has 

proved to be inadequate to reduce high levels of violent crime, Congress may consider 

allowing state and local authorities to exercise criminal jurisdiction.  State and local law 

enforcement has proven effective on many existing Indian reservations, and the extension of 

such criminal jurisdiction to both Indians and non-Indians in Indian country does not offend 

constitutional guarantees. 

At your hearing, I asked about your statement that my hate crimes amendment “has been said 

to cheapen the civil rights movement.” 

c. What did you mean by that?  Do you believe that the Matthew Shepard and James 

Byrd Jr. Hate Crimes Prevention Act “cheapen[ed] the civil rights movement”? 

RESPONSE: In a statement on the Senate floor on July 20, 2009, I outlined my opposition 

to the Act.  Early in the speech, I stated that “the hate crimes amendment . . . has been said 

to cheapen the civil rights movement.”  Those were not my words.  However, I did note 

concerns about the variances in approach to the historic civil rights laws and the hate crimes 

legislation, and went on to outline those concerns.  Regardless of my position then, the Act 

is now federal law and if I am fortunate enough to be confirmed as Attorney General, I will 

enforce it and all other federal laws. 

2. As Attorney General you would be charged with overseeing the Office of Violence Against 

Women.  This Office is a component of the Justice Department, and was developed to reduce 

violence against women by prosecuting acts of domestic violence, dating violence, sexual 

assault, and stalking. This office provides 24 separate grant programs that support law 

enforcement, state and tribal coalitions, non-profit organizations, and institutions of higher 

education to serve survivors and hold offenders accountable. 

Will you commit to preserving these critical grant programs and to ensure they receive 

the funding they need so that the Office can effectively carry out its mission? 

RESPONSE: If I am confirmed, I will ensure that these programs, and the funds made 

available by Congress, are fully employed in the most effective manner possible in 

furtherance of their stated missions.  

3. The Attorney General has delegated authority to the Executive Office for Immigration 

Review, which oversees our country’s immigration courts and the Board of Immigration 
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Appeals.  In recent years, developments in immigration law have led to a recognition that 

domestic violence can serve as the basis for an asylum claim.  These cases often involve 

immigrant women who have endured severe abuse at the hands of their partner and would be 

placed in danger if returned to their home country. But asylum continues to be denied to 

many of them. 

If confirmed as Attorney General, will you commit to protecting victims of domestic 

violence who fear being returned to their home countries? 

RESPONSE: Should I be confirmed as Attorney General, I will faithfully enforce all federal 

laws, including those regarding domestic violence. It is my understanding is that if an 

individual receives relief from removal under the laws of the United States, then they will not 

be removed from the United States. 

4. We have heard a lot in the last two months about the President-elect’s business and 

financial holdings, and how he and his family might personally benefit from his decisions as 

President. This raises extremely troubling issues with respect to conflicts of interest, the 

STOCK Act, and the Emoluments Clause of the Constitution. 

I understand that you plan to divest some of your holdings if you are confirmed to be Attorney 

General.  You also stated in your questionnaire that you have consulted with the Office of 

Government Ethics and “will follow their guidance” on conflicts of interest. 

a. Should the President-elect follow your example and heed the Office of Government 

Ethics’ guidance and divest from assets that might create a conflict of interest? 

RESPONSE: I have not studied the issue in this context and am not familiar with the 

details of the President’s business and financial holdings as they relate to these issues.  

Therefore, I am not in a position to offer even an informal opinion on it.  If confirmed as 

Attorney General, I would provide legal advice on such matters only after examining the 

relevant facts and circumstances presented, and consulting with the Office of Legal 

Counsel and any other component of the Department having expertise bearing on such 

matters. 

b. If President-elect Trump does not follow the guidance of the Office of Government 

Ethics, what steps will you take to ensure that the new administration eliminates its 

conflicts of interest? Will you recuse yourself from conflicts of interest charges against 

the President-elect or members of his family? 

RESPONSE: If confirmed as Attorney General, I would provide legal advice on such matters 

only after examining the relevant facts and circumstances presented, and consulting with the 

Office of Legal Counsel and any other component of the Department having expertise bearing 

on such matters. I am not aware of a basis to recuse myself from such matters.  If a specific 

matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 
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made clear at my confirmation hearing, I will always work within the law and the 

established procedures of the Department. 

In a hearing early last year, Senator Tillis raised a question about the Emoluments Clause, 

which states that “no person holding any office of profit or trust under [the United States] shall, 

without the consent of the Congress, accept of any present, emolument, office, or title … from 

any king, prince, or foreign state.” He and Chairman Grassley both followed up with Attorney 

General Lynch on the issue. The question was whether the receipt of any payment “from a 

foreign government or an instrumentality of a foreign government” by a spouse of an executive 

branch officer violated the Constitution. Such questions are even more pressing when it is the 

constitutional officer himself who is receiving such payments. 

c. If the President-elect does not fully divest, does the rent paid by the Industrial and 

Commercial Bank of China to the President-elect for space at Trump Tower in New York 

raise concerns vis a vis the Emoluments Clause? The Bank, which is owned by the 

Chinese government, is according to news reports the largest tenant in Trump Tower. 

RESPONSE: The question posited is not one on which I have devoted any study, and the 

answer would depend on a number of facts and specific circumstances.  I am not aware of the 

details of any of the arrangements in the case of Trump Tower and the lease in question.  

Therefore, I am not in a position to offer even an informal opinion. 

d. If the President-elect does not fully divest, does money paid by the embassies of various 

foreign governments for the use of event space or lodging at the President-elect’s hotel here 

in Washington raise concerns vis a vis the Emoluments Clause? 

RESPONSE: The question posited is not one on which I have devoted any study, and the 

answer would depend on a number of facts and specific circumstances.  Therefore, I am not 

in a position to offer even an informal opinion on it.  If confirmed as Attorney General, I 

would provide legal advice on such matters only after examining the relevant facts and 

circumstances presented, and consulting with the Office of Legal Counsel and any other 

component of the Department having expertise bearing on such matters. 

A 2009 Office of Legal Counsel opinion found that the Emoluments Clause “surely” applies to 

the president. As Justice Alito explained when he served in that office in 1986, the Clause is 

intended to minimize “the potential for ‘corruption and foreign influence.’” It was good to hear 

you state at your hearing, in response to Senator Blumenthal, that the Clause does apply to the 

President. 

e. What is the Justice Department’s role in enforcing the Emoluments Clause? 

RESPONSE: If confirmed as Attorney General, I will take all appropriate actions in the 

course of my duties, including providing legal advice upon request, to ensure that office 

holders comply with their constitutional obligations.  While I am not aware of a federal law 

that directly charges the Department of Justice with enforcing the Emoluments Clause, the 
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Department is charged with enforcing conflicts of interest provisions under the U.S. Code, 

such as those under 18 U.S.C. § 207, and I will enforce the laws that demand my action. 

f. Who would have standing to bring a case regarding the Emoluments Clause?  Do states 

have standing to enforce it? 

RESPONSE:  I am not aware of any cases in which the Foreign Emoluments Clause has 

presented a justiciable issue, and I am unable to answer that question in the abstract.  The 

Supreme Court has set forth the test for Article III standing in Lujan v. Defenders of Wildlife, 

504 U.S. 555 (1992), and subsequent cases.  If I am confirmed as Attorney General, and a 

case presents itself involving the Emoluments Clause, the Department of Justice would, I 

believe, apply that test in connection with the facts and circumstances of a particular case. 

The President-elect has tried to minimize the potential conflicts of interest presented by his 

business interests by stating that his children will run the Trump Organization. Yet he has 

refused to give up his stake in the company, which does business with countless organizations 

and individuals tied to foreign governments. Ethics experts have declared that these conflicts of 

interest will not be resolved as long as the President-elect maintains a financial stake in his 

companies. 

g. When the President has a personal financial stake in the policies and trade deals his 

administration pursues, doesn’t that pose a conflict of interest? 

RESPONSE: The question posited is not one on which I have devoted any study, and the 

answer would depend on a number of facts and specific circumstances, which do not exist at 

this time. Therefore, I am not in a position to offer even an informal opinion on it. If 

confirmed as Attorney General, I would provide legal advice on such matters only after 

examining the relevant facts and circumstances presented, and consulting with the Office of 

Legal Counsel and any other component of the Department having expertise bearing on such 

matters. 

h. If President-elect Trump fails to fully divest, how will the American public know if the 

President is making a decision to benefit America, or to make himself or his family more 

money? 

RESPONSE: The question posited is not one on which I have devoted any study.  Therefore, 

I am not in a position to offer even an informal opinion on it.  However, President Trump has 

stated that he will comply with his legal ethical obligations, and in fact, that he will take 

additional steps beyond what may be required under the Constitution. 

i. Doesn’t the public interest demand full financial disclosure and divestment? 

RESPONSE: As required by law, President Trump released a financial disclosure form that 

is available to the public, which I have not studied. It is also my understanding that 

President Trump has taken steps to isolate himself from his business interests and to devote 
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himself fully to the duties of the presidential office. 

Even if Mr. Trump fully divests himself from the Trump Organization and his children take full 

control of it, the problems do not go away. His children have taken an active role in the 

transition, and anything that benefits them will of course benefit their father. 

k. Should President-elect Trump’s children participate in government policy discussions 

or meetings with foreign governments while they are also running or maintaining a stake 

in the Trump Organization? Does participation by President-elect Trump’s children or 

other family members in his administration raise concerns about possible violations of 

anti-nepotism laws? 

RESPONSE: I have not studied this issue and am unable to provide even an informal legal 

opinion regarding a hypothetical situation involving the prudence or legality of a family 

member’s participation in discussions or meetings.  The answer to that question would 

depend on a number of facts and specific circumstances, which do not exist at this time. 

Last month former House Speaker Newt Gingrich argued that “traditional rules don’t work” and 

that Congress should change existing ethics laws in order to accommodate the incoming 

President. These laws exist to ensure that public officials are focused on serving the public, and 

not on enriching themselves. 

l. Do you agree with Speaker Gingrich that we should weaken our ethics laws to 

accommodate the President-elect? 

RESPONSE: I am not familiar with Speaker Gingrich’s comments or the context in which 
they were made and am unable to comment on this. 

5. While serving as Attorney General of Alabama, you attempted to vacate a consent decree 

that successfully reformed Alabama’s child welfare system, turning it from “dysfunctional” to a 

national model, according to the New York Times. When you filed your motion to vacate the 

decree, you alleged that your predecessor and the client agency had colluded and engaged in 

“fraud upon the court.” I am troubled that you made this allegation when the court “found no 

evidence” that “any party actively misled or deceived the Court.” If confirmed as Attorney 

General, you will be tasked with representing the federal government in court, and you will have 

to defend not only laws you voted against, but administrative actions taken by prior 

administrations that you disagree with. 

a. Is it common for an attorney to accuse their client of collusion and fraud? Do you 

believe that such accusations are consistent with an attorney’s obligation to provide 

zealous advocacy on behalf of his or her client? 

RESPONSE: As the Attorney General of the State of Alabama, I represented the Executive 

branch of the State government.  However, I had a duty to the people of the State to uphold 

and defend the State Constitution and the laws of the State.  The duties of the Attorney 
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General require that settlements and decrees are properly entered into and are not violative of 

law.  I would also note that it is common for a successor administration to have a different 

view from the preceding administration on whether agreements to settle cases should have 

been made and whether they should be continued. 

b. Is it appropriate for an attorney, let alone an Attorney General, to make accusations 

of fraud in court without evidence to support the claim? 

RESPONSE: As the Attorney General of the State of Alabama, I believed then and I believe 

now that all applications to courts by my office were made on the basis of evidence. A trier 

of fact or law can, and often does, come to different conclusions based upon the set of facts 

presented by both sides in a dispute.  

Even the judge in this case said, “If the Court were to speculate, it would guess that political 

gamesmanship played perhaps the biggest role in determining the timing of this challenge. What 

was convenient and beneficial for one administration has saddled its successor with serious 

obligations with which it would rather not comply.” 

c. Given this criticism, what steps will you take, if confirmed, to ensure that you make 

decisions as Attorney General only on the basis of law rather than your own ideology? 

RESPONSE: If I am confirmed, I will enforce the laws as passed by Congress. 

6. In the past year, four people, including a newborn baby, have died in the jail run by 

Milwaukee Sheriff David Clarke, and according to news reports the Department of Justice is 

considering opening an investigation into that jail. The Sheriff’s office issued a statement that 

essentially says he is counting on you as Attorney General to quash any investigation into the 

conditions at the jail. 

Did you campaign for Mr. Trump with Sheriff Clarke, or have any other interaction with 

him in the last year? If so, please describe them. If so, will you recuse yourself from any 

Justice Department investigation of that jail or of Sheriff Clarke? 

RESPONSE: Yes, Sheriff Clarke and I crossed paths on the campaign trail from time to 

time.  I have no knowledge of any such investigations.  If a specific matter arose where I 

believed my impartiality might reasonably be questioned, I would consult with Department 

ethics officials regarding the most appropriate way to proceed. 

7. Traditionally, the Attorney General and the Department’s Office of Legal Policy have 

had a significant role in the selection of judicial nominees. Unprecedented obstruction in 

the Senate has resulted in 108 current vacancies, including the vacancy on the Supreme 

Court to which Merrick Garland was nominated and should have been confirmed last year. 

a. What will be your role in the Trump administration with respect to judicial 

nominations? 
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RESPONSE: Although I have not discussed this with the President, I expect that, consistent 

with prior Administrations, the Department of Justice’s Office of Legal Policy will provide 

support to the President in his selection of judicial nominees and will assist in shepherding 

them through the nomination process. 

I am concerned that your record on nominations does not indicate any efforts at diversity. You 

failed to return the blue slip for Kenneth Simon, and failed to return the blue slip for Judge 

Kallon, who would have been the first African American judge to fill an Alabama seat on the 

Eleventh Circuit. Moreover, each of the ten Bush-nominated judges confirmed to seats in 

Alabama was white. Just three African Americans have ever served on the federal bench in 

Alabama. Over the past eight years, President Obama has made judicial diversity a priority, and 

has made significant progress in ensuring the federal bench reflects the Nation it serves. 

b. If confirmed, will you and the incoming administration commit to continuing this 

work, and putting forward nominees who represent a breadth of racial, religious, and 

professional backgrounds? 

RESPONSE: I expect the President to nominate qualified individuals who will apply the 

laws as written and adhere to the Constitution. 

I supported Judge Kallon’s nomination to the United States District Court for the Northern 

District of Alabama in 2009 and worked to assist his confirmation.  As you know, Senators 

exercise a more exacting review for nominees to the circuit courts, which I never had the 

opportunity to do in this case.  I participated in negotiations with Senator Shelby and the 

White House in an attempt to move a diverse group of nominations for Alabama but those 

negotiations did not conclude.  

As you may recall, ten of President George W. Bush’s circuit court nominees were not 

confirmed and were returned at the end of his Administration.  Of note, Judge William Smith 

was nominated to the First Circuit on December 6, 2007, and was rated “Well Qualified” by 
the American Bar Association (ABA), but neither Senator Reed nor Senator Whitehouse 

returned blue slips on his nomination, citing the need to conduct a “through and independent 

review” of his record and stating: “Before giving someone a lifetime appointment to the 

federal bench we need to carefully review their record.”1 Previously, Senator Whitehouse 

had suggested in September 2007 that it was too late in the president’s term to consider a 
nomination to the First Circuit.  Also notable is the nomination of Mr. Shalom Stone to the 

Third Circuit on July 17, 2007.  He was rated “Substantial Majority Qualified/Minority Well 
Qualified” by the ABA, but neither Senator Lautenberg nor Senator Menendez returned blue 

slips on his nomination.  Similarly, U.S. Attorney Rod Rosenstein was nominated to the 

Fourth Circuit on November 15, 2007, and was rated “Unanimous Well Qualified” by the 

ABA, but neither Senator Cardin nor Senator Mikulski returned blue slips on his nomination. 

1 John Mulligan and G. Wayne Miller, “Bush selects Smith for U.S. appeals court,” The Providence Journal, Dec. 7, 

2007. 
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As a Senator and a member of this Committee for 20 years, you are very familiar with the blue 

slip and the role that home state Senators play in judicial selection. You used the blue slip to 

block the nominations of Kenneth Simon and Abdul Kallon.  But the blue slip also guarantees 

the constitutional role of advise and consent as a check against presidential power, and ensure 

that the Senate is not a mere rubber stamp. Chairman Grassley recently reiterated his support for 

the blue slip and his intent to keep the current policy – that nominees will not move forward 

without two positive blue slips – in place. 

c. If confirmed, will you continue to support this policy, even if it means nominations 

made by the President-elect do not receive a hearing? 

RESPONSE: If confirmed as Attorney General, my role will be different than has been as a 

U.S. Senator serving on the Judiciary Committee.  Decisions on committee and Senate 

process will be the responsibility of members of the Senate. 

During the previous Republican administration, many Senators were concerned that the 

administration circumvented its traditional role of making recommendations for judgeships and 

instead effectively outsourced the process to right-wing legal groups. 

d. Will you and the incoming administration commit to preserving the rights of home 

state Senators, and work with all 100 of us to find consensus nominees to serve on our 

independent judiciary? 

RESPONSE: I expect the President to nominate qualified individuals who will apply the 

laws properly and adhere to the Constitution.  I have no reason to expect that the Trump 

Administration will deviate from precedent set by prior administrations in consulting with 

home state Senators when selecting judicial nominees. 

8. When evaluating President Clinton and President Obama’s judicial and executive branch 

nominees, you often asked questions based on nominees’ associations with particular groups 

and organizations, particularly if nominees had been members of organizations such as the 

ACLU. For example, when opposing Judge Susan Mollway, you said: 

“I know all of us are active in various activities. And I think it is appropriate that we be asked 

about those activities when we are nominated for a position like this… I am certain that as a 

board member she did not sign those pleadings, and maybe did not personally conduct in-depth 

research. In fact, I think she suggested she has not researched each one of these issues. But I 

think it is appropriate for us to ask about those positions” 

You concluded that this organization held views that were “outside the mainstream.” You noted 

that “when asked at our confirmation hearing if there were any policy positions of the Hawaii 

ACLU that she disagreed with” this nominee did not name any, and you argued this was “a 
sufficient basis…to have a serious concern” about the nomination. 

I have grave concerns regarding organizations with which you have been involved. 
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In 2014, you accepted the “Daring the Odds” award from the David Horowitz Freedom Center. 

The Southern Poverty Law Center has repeatedly called David Horowitz an “anti-Muslim 

extremist” and has an extensive and detailed profile of Mr. Horowitz’s racist and repugnant 

remarks against Muslims, Arabs, and African-Americans. 

In your hearing, you stated to Senator Blumenthal with regard to Mr. Horowitz that “I am not 

aware of everything he has ever said or not.” You also defended your association with him by 

saying “I am not aware of those comments, and I do not believe David Horowitz is a racist or a 

person that would treat anyone improperly, at least to my knowledge.” Now you have had the 

opportunity to learn more about the extremist remarks Mr. Horowitz has made. 

For example, Mr. Horowitz has repeatedly claimed that the United States government has been 

infiltrated by Muslims. He has referred to Muslims as “Islamic Nazis” who “want to kill Jews, 

that’s their agenda.” 

a. Do you disavow and condemn that remark? 

Mr. Horowitz has said “Obama is an anti-American radical and I’m actually sure he’s a Muslim, 

he certainly isn’t a Christian. . . . He’s a pretend Christian in the same way he’s a pretend 

American.” 

b. Do you disavow and condemn that remark? 

Mr. Horowitz has even claimed that Muslims have “infiltrated” the Republican Party, and that 

“Grover Norquist is a Muslim, he is a practicing Muslim.” 

c. Do you disavow and condemn that remark? 

Given statements like those, it’s not shocking that Mr. Horowitz was cited in the manifesto 

written by Norway terrorist Andres Breivik. Mr. Breivik killed 77 people in a 2011 attack that 

was inspired by his belief that Muslims were taking over Europe. 

RESPONSE to (a) – (c): First, I am not a board member or even a member of this 

organization.  The judicial nominees I questioned were active members of the ACLU and 

some held offices such as chair of a litigation committee.  I then respectfully asked the 

nominee if they shared the ACLU’s position, the organization of which they were a member 
or officer, on issues such as drug legislation, child pornography, and the like.  As I recall, I 

have voted for many nominees who were affiliated with the ACLU.  I believe that all of us 

have a responsibility to work for harmony and not discord. While I do not hold the views that 

these questions attribute to Mr. Horowitz, I have no knowledge of whether he actually said the 

remarks or in what context. 

d. Other than that award, have you had any involvement with that organization? Has all 

such involvement been disclosed in your Questionnaire? 
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RESPONSE: The Annie Taylor “Daring the Odds” award to which this question refers was 

listed on my original Questionnaire on page 4, fifth from the bottom of the page.  My limited 

involvement with the David Horowitz Freedom Center and Restoration Weekend is disclosed 

in my Questionnaire. A number of prominent people have received that award or spoken at 

events sponsored by Mr. Horowitz, including Senators Sam Nunn, Zell Miller, Joe 

Lieberman, and Lindsay Graham, former Mayor of Washington D.C. Adrian Fenty, women’s 
rights advocate Gloria Allred, civil rights activist and president of Operation Hope, John 

Bryant, and Governors George W. Bush, George Voinovich, Tim Pawlenty, and Sam 

Brownback.  I have spoken at the Weekend or participated in several panel discussions over 

the years.  I am not aware of any other involvement with the Freedom Center. 

In 2015, you received the “Keeper of the Flame” award from the Center for Security Policy. The 

Center for Security Policy has been strongly criticized by the Anti-Defamation League, and is 

considered a hate group by the Southern Poverty Law Center. 

In 2011, its founder, Frank Gaffney, was banned from the Conservative Political Action 

Conference (CPAC) because, in the words of one board member, “they didn’t want to be 

associated with a crazy bigot.”  Among his disgraceful statements, Mr. Gaffney has said that the 

two Muslims in Congress, Representative Keith Ellison and Andre Carson, have “longstanding 
Muslim Brotherhood ties.” 

e. CPAC did not want to be associated with a “crazy bigot,” but you accepted an award 

from him in 2015. Do you condemn Mr. Gaffney’s remarks and his insinuation that the 

two Muslim Congressmen are affiliated with the Muslim Brotherhood? 

RESPONSE: I have not and will not associate myself with any racially insensitive or 

discriminatory remarks made by anyone. I have no knowledge of the information on which 

CPAC relied in forming their opinion of the gentleman in question. 

f. Do you believe it is acceptable for the Attorney General to associate with Mr. Gaffney 

and his extremist organization? 

RESPONSE: No government official should lend the prestige of his or her office to any 

individual or organization that does not reflect American values. 

g. Mr. Gaffney has complained about Somali refugees holding jobs in the meat processing 

industry, saying “it kind of creeps me out that they are getting jobs in the food supply of 

the United States.” Do you condemn that statement? 

h. Mr. Gaffney argued that a Muslim member of Congress should not be allowed to serve 

on the House Intelligence Committee because of his “extensive personal and political 

associations with…jihadist infrastructure in America.” Do you condemn that remark? 

i. Mr. Gaffney has said of President Obama that it is an “increasingly indisputable fact 

that this president is providing aid and comfort to enemies of the United States. And that is 
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the definition, as you know, of treason.” Do you condemn the offensive allegation that 

President Obama is a traitor? 

RESPONSE to (g) – (i): While I do not hold the views that this question attributes to Mr. 

Gaffney, I have no knowledge of whether he actually said these remarks or in what context. 

j. Other than that award, have you had any involvement with that organization or with 

Mr. Gaffney? Has all such involvement been disclosed in your Questionnaire? 

RESPONSE:  My involvement has been disclosed in my Questionnaire to the best of my 

recollection.  In addition, my staff and I conducted a review of my own files, searches of 

publicly available electronic databases, and consultation with the Senate Library, the 

Congressional Research Service, and relevant committee libraries and historical offices 

within the Senate. In an effort to be as responsive as possible, my staff also conducted 

further review of existing files from the era, including historical archives maintained in 

electronic research databases such as LexisNexis, WestLaw, and ProQuest, public search 

engines, and Internet archive services that maintain records of websites that no longer exist. 

Additionally, as records from my time as United States Attorney and Attorney General of the 

State of Alabama existed before the proliferation of the Internet and before electronic storage 

was as readily available as it is today, most of those records do not exist in any electronic 

databases of which I am aware, and my staff and I consulted with the Alabama Attorney 

General’s Office and with the United States Attorney’s Office for the Southern District of 

Alabama to locate archived files from my time in those offices. All responsive records 

identified or located as a result of these searches were submitted to the Committee. 

President-elect Trump has appointed Michael Flynn to be his National Security Advisor.  The 

National Security Advisor has typically been the President’s principal advisor on national 

security matters, a position that does not require Senate confirmation. 

Mr. Flynn serves on the board of advisors for an organization called ACT for America. The 

Southern Poverty Law Center has called this organization “far and away the largest grassroots 

anti-Muslim group in America.” In August 2016 – less than six months ago – Mr. Flynn 

spoke at an event for this group. He is on video saying that Islam “is a political ideology. It 

definitely hides behind this notion of it being a religion.” He also added that Islam is “like a 

malignant cancer.” 

k. Do you disavow and condemn Mr. Flynn’s remarks? 

RESPONSE: I have not made such a statement and will not associate myself with any 

racially or religiously insensitive or discriminatory remarks. I have no knowledge whether the 

gentleman referred to in this question actually said the remarks that the question attributes to 

him or in what context. 

l. Do you believe that the President’s national security advisor should refer to Islam as a 

“malignant cancer”? 
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RESPONSE: I have not made such a statement and will not associate myself with any 

racially or religiously insensitive or discriminatory remarks. I have no knowledge whether 

the gentleman referred to in this question actually said the remarks that the question 

attributes to him or in what context. 

m. Do you believe the National Security Advisor should be associated with organizations 

that promote anti-Islamic bigotry and conspiracy theories? 

RESPONSE: I have not made such a statement and will not associate myself with any 

racially or religiously insensitive or discriminatory remarks. I have no knowledge whether 

the gentleman referred to in this question actually said the remarks that the question 

attributes to him or in what context. 

In the unclassified Intelligence Community Assessment on “Assessing Russian Activities and 

Intentions in Recent US Elections” released on January 6, 2017, there are seven pages describing 

the activities of RT America TV. The report notes that the network’s “Leadership [is] closely 

tied to, controlled by Kremlin.” Mr. Flynn has given a paid speech to RT, and attended a dinner 

celebrating the network’s anniversary, where he sat at the same table as Vladimir Putin. 

n. What legal issues does the relationship between the incoming National Security Advisor 

and the Russian government raise? 

RESPONSE: As with any case, any legal issues raised would depend on the actual facts of 

any such relationship. 

In 2015, you received an award from the Eagle Forum for “Excellence in Leadership.” The late 

founder of that organization has a long history of controversial remarks. That includes 

advocating for “railroad cars full of illegals going south” and increasing the pay gap between 

men and women, and arguing that married women by definition cannot be raped by their 

husbands. 

o. Do you agree that there should be “railroad cars full of illegals going south”? Do you 

condemn that remark? 

p. Do you agree that married women by definition cannot be raped by their husbands? Do 

you condemn that remark? 

q. Do you agree that the pay gap between men and women should be increased, rather 

than diminished? 

r. Ms. Schlafly also claimed “it would be useful to reinstate the House Committee on Un-

American Activities” to target Muslims. Do you agree with that statement? 

RESPONSE to (o) – (r): While I do not hold the views that this question attributes to the 

deceased woman referred to in this question, I have no knowledge of whether she actually said 
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these remarks or in what context. 

s. Other than that award, have you had any involvement with that organization? Has all 

such involvement been disclosed in your Questionnaire? 

RESPONSE: I have been friends with some of the members of the local organization 

over the years and I have attended a few events, to my recollection.  My involvement has 

been disclosed in my Questionnaire to the best of my recollection.  In addition, my staff 

and I conducted a review of my own files, searches of publicly available electronic 

databases, and consultation with the Senate Library, the Congressional Research Service, 

and relevant committee libraries and historical offices within the Senate.  In an effort to 

be as responsive as possible, my staff also conducted further review of existing files from 

the era, including historical archives maintained in electronic research databases such as 

LexisNexis, WestLaw, and ProQuest, public search engines, and Internet archive services 

that maintain records of websites that no longer exist.  Additionally, as records from my 

time as United States Attorney and Attorney General of the State of Alabama existed 

before the proliferation of the Internet and before electronic storage was as readily 

available as it is today, most of those records do not exist in any electronic databases of 

which I am aware, and my staff and I consulted with the Alabama Attorney General’s 

Office and with the United States Attorney’s Office for the Southern District of Alabama 

to locate archived files from my time in those offices. All responsive records identified or 

located as a result of these searches were submitted to the Committee. 

9. Over the course of the 2016 campaign, you offered extensive criticisms of the power that 

elites and special interests have in our politics. Even after Citizens United unleashed a massive 

flow of money into our elections, there are still laws that regulate political spending and 

coordination between campaigns and PACs.  Under the leadership of Eric Holder, the 

Department of Justice in 2015 successfully prosecuted illegal coordination between a campaign 

and a PAC.  This was the first prosecution of its kind. The lead prosecutor on the case stated: 

“The Department of Justice is fully committed to addressing the threat posed to the integrity of 

federal primary and general elections by coordinated campaign contributions, and will 

aggressively pursue coordination offenses at every appropriate opportunity.” 

If confirmed, you will be joining an administration that has pledged to “drain the swamp” in 

Washington. In order to ensure that our government is open responsive to its citizens, it is 

critical that Americans know who is lobbying their representatives. The Lobbying Disclosure 

Act created a registration requirement for lobbyists which is enforced by the Department of 

Justice through the U.S. Attorney’s Office in Washington, DC. Will you ensure that the 

Lobbying Disclosure Act and its reporting requirements are fully enforced, and that the 

President-elect’s choice for U.S. Attorney in Washington, DC, makes it a priority? 

RESPONSE: If I am fortunate enough to be confirmed, I will enforce the law. U.S. 

Attorneys are presidentially-appointed subject to confirmation by the Senate and report to the 

Attorney General.  The Attorney General outlines the enforcement priorities for the 

Department and may set rules for how cases are handled. 
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10. The President-Elect has proposed that to fight terrorists, the United States should “take out 

their families.” Intentionally killing the family members of a terrorist would violate any number 

of laws, including the Geneva Conventions as well as U.S. statutes. 

If you are confirmed, would you advise the President that targeting and killing family 

members of terrorists is not a legal option? 

RESPONSE: Yes, intentionally targeting and killing family members of terrorists would not 

be a legal option. 

11. Too often, deportation cases are brought against immigrant children who do not have 

lawyers. Last year, I was appalled when I heard that an immigration judge stated it is possible to 

teach immigration law to three- and four-year olds. That is outrageous. These vulnerable 

children have often fled horrific violence in their home countries. Then they are expected to 

navigate our complex immigration laws on their own, without counsel. That hardly constitutes 

justice.  The least we can do is give these children a fair day in court. 

When Senator Coons asked you about this issue, you deflected, saying only that “I do not believe 

we can afford nor should we undertake to provide free lawyers for everybody that enters the 

country unlawfully.” You added simply that “Congress would need to decide what to do about 

it.” If confirmed as Attorney General, you will have broad discretion over the immigration 

courts system, including the appointment of immigration judges, and so I am asking about your 

personal views. 

a. Do you believe that unaccompanied minors in immigration court should receive access 

to counsel? Do you agree that toddlers can learn immigration law sufficiently to 

understand the consequences they are facing and meet the requirements of due process? 

RESPONSE: My understanding is that immigration laws of the United States provide all 

aliens with the privilege of being represented by the counsel of their choosing in civil 

immigration proceedings.  It is also my understanding that Congress has specified that, while 

an alien retains such a privilege, any such representation must occur at no expense to the 

government.  The sole exception to this is codified in section 1232(a)(5)(C) of Title 8, which 

charges the Department of Health and Human Services with ensuring: 

to the greatest extent practicable and consistent with section 292 of the Immigration and 

Nationality Act (8 U.S.C. 1362), that all unaccompanied alien children who are or have 

been in the custody of the Secretary or the Secretary of Homeland Security, and who are 

not described in subsection (a)(2)(A), have counsel to represent them in legal proceedings 

or matters and protect them from mistreatment, exploitation, and trafficking. To the 

greatest extent practicable, the Secretary of Health and Human Services shall make every 

effort to utilize the services of pro bono counsel who agree to provide representation to 

such children without charge. 

b. If confirmed as Attorney General, how will you ensure that these vulnerable children 
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receive due process? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will faithfully 

enforce the duly-enacted immigration laws of the United States, which are determined by 

Congress. 

12. The First Amendment and a free and vibrant press are at the heart of our democracy. As the 

President-elect takes office, conscientious whistleblowers may seek to provide the press with 

vital information about abuses. Too often, when the government or private litigants are unhappy 

with leaks, they seek to punish the journalists for doing their job. Given that the incoming White 

House Press Secretary has demanded a journalist apologize for attempting to ask the President-

elect a question, and threatened to have him removed from future press conferences, I am deeply 

concerned about the incoming administration’s commitment to bedrock First Amendment 

principles. 

This Committee twice approved bipartisan federal media shield legislation that would establish a 

qualified privilege for journalists to protect their sources and the public’s right to know. On both 

occasions, you voted against the shield bill. 

a. Will you maintain existing Department regulations restricting subpoenas issued to the 

news media (28 CFR 50.10)? 

RESPONSE: I have not had the occasion to study the outgoing Administration’s regulations 

on this matter. If I am confirmed as Attorney General, I would discuss this matter with the 

Justice Department’s career experts before making any decision to maintain or modify the 

current regulations. I would note, however, that the existing regulations did not prevent the 

outgoing Administration from aggressively investigating and prosecuting a larger-than-

normal number of leak cases. Leaks of classified information can be damaging to U.S. 

national security, and can also violate the federally-protected rights of other federal 

employees—for example, in cases where restricted information from an individual’s 

personnel file is leaked to the press. In some cases, the only way to investigate wrongdoing 

is by subpoena. Such subpoenas to reporters, however, raise concerns about intimidation or 

restriction of the press. A free press plays a vital role in ensuring the accountability of 

powerful institutions in our society. For these reasons, I support Justice Department caution 

when contemplating the use of a subpoena to obtain material from a journalist. 

b. What limits do you believe the First Amendment places on attempts to stifle the free 

press? What role should the Justice Department play to protect journalists? 

RESPONSE: The First Amendment generally proscribes governmental efforts to “stifle” a 
free press.  In addition to being careful with the use of subpoenas against journalists, I 

believe that the Justice Department protects journalists by enforcing the criminal laws when a 

journalist is the target of threats or extortion. 

13. We are grappling with a new wave of drug abuse, this time to powerful prescription opioids 
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and heroin. Rural states, like my home state of Vermont, have been particularly hard-hit. You 

have said that “The best way for us to improve our pressure from the law enforcement end on 

drug trafficking in America is to increase prosecutions and investigations.” Enforcement will 

always play a role, and the Justice Department’s Drug Enforcement Administration plays a 

critical role in preventing the diversion and over-prescription of opioid painkillers. But at the 

root of every drug crisis is addiction. And we cannot arrest our way out of this problem. One 

important lesson from the failed war on drugs is that supply will relentlessly chase demand 

fueled by addiction – regardless of the penalties. We must confront addiction like we do any 

other public health crisis: through evidence-based prevention, treatment, and recovery efforts. 

a. If you are confirmed, what will your strategy be to confront addiction to prescription 

painkillers? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will work with 

law enforcement partners to enforce the law, reduce the availability of illicit drugs that cause 

addiction, and support treatment and recovery efforts to help addicted individuals overcome 

their addiction. The New England Journal of Medicine has reported that the heroin surge is a 

result of more availability, higher purity and lower price.  Enforcement impacts these factors. 

b. The Justice Department currently supports numerous diversion programs to keep 

certain offenders with addiction issues out of the criminal justice system, and naloxone 

programs to save addicts’ lives. Would you continue both the diversion programs and the 

naloxone programs? 

RESPONSE: Many diversion programs, such as drug courts, have proven to be effective 

solutions for some offenders. I have been a strong supporter of drug courts.  Naloxone, 

likewise, has shown promise as a way to help save lives of some individuals who have 

overdosed on heroin and other opioids.  If I am fortunate enough to be confirmed as Attorney 

General, I will support efforts to provide appropriate opportunities and support to drug users 

looking to turn their lives around, as well as efforts to ensure first responders are able to 

assist in saving lives destroyed by addiction. To date, treatment has not proven universally 

successful.  Prevention of use and addiction is critical, also. 

14. John Yoo’s 2002 OLC memo justifying torture stated that: “Any effort by Congress to 

regulate the interrogation of battlefield combatants would violate the Constitution’s sole vesting 

of the Commander-in-Chief in the President.” 

a. You voted against both of Senator McCain’s amendments to ban torture and other 

cruel treatment by U.S. officials, first in 2005 and again last year. Do you agree with John 

Yoo that congressional regulation of torture is unconstitutional? 

b. Will you commit that you will not reinstate that OLC opinion, or any of the other OLC 

opinions justifying torture that were later rescinded? 

RESPONSE to (a) – (b): Federal law is clear that it is unlawful for either the military or our 
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intelligence agencies to subject detainees to cruel, inhuman, or degrading treatment, and that 

it is illegal to use interrogation techniques that are not prescribed by the Army Field Manual.  

I believe that this statute is constitutional, and thus do not anticipate issuing any opinion that 

does not require compliance with this statute.  

c. Is John Yoo participating in any capacity on the new administration’s transition team? 

What role is he playing?  Have you been in contact with him in the last year? 

RESPONSE: I have not been in contact with Mr. Yoo within the last year, and do not know 

of any work that he has done for the transition team. 

During the Bush Administration, John Yoo and Jay Bybee wrote OLC opinions stating that the 

President has the power, as Commander-in-Chief, to violate acts of Congress – both the criminal 

prohibition on torture, and the Foreign Intelligence Surveillance Act.  That dangerous theory has 

been largely repudiated. Many of the memos they drafted or signed have been rescinded. 

d. Do you believe that the President has the authority under any circumstances to exercise 

a “commander-in-chief override” to violate acts of Congress? 

RESPONSE: The President does have some constitutionally assigned powers that cannot 

constitutionally be rescinded by Congress.  I have no reason to believe that the existing law 

referred to above contravenes these constitutional limits. 

15. The Department of Justice is responsible for enforcing the National Voter Registration Act 

(NVRA), which sets forth certain voter registration requirements in connection with federal 

elections, including at Department of Motor Vehicle offices (the “motor-voter” registration 

process). The Tenth Circuit Court of Appeals recently held that a Kansas law requiring that 

voter registration applicants provide documentary proof of citizenship would cause a “mass 
denial of a fundamental constitutional right,” and enjoined the Kansas law from being enforced 

because it conflicts with the NVRA’s federal voter registration form. As a result, the Court held 

that the Kansas law was preempted by the NVRA and could not be enforced with respect to 

motor-voter applicants. Alabama has a similar law, but the secretary of state has not enforced it. 

If confirmed as Attorney General, you would be responsible for making decisions regarding 

enforcement of the NVRA and to following court decisions on the NVRA. 

If confirmed, will your Justice Department take positions that are contrary to the Tenth 

Circuit’s ruling on the NVRA by asserting that a state may require Americans to submit 

proof of citizenship papers to register to vote at a DMV office? 

RESPONSE: I believe the case referred to in the above question is Fish v. Kobach, 840 F.3d 

710 (10th Cir. 2016). As the timeline for U.S. Supreme Court review has not yet terminated, 

and because the Department of Justice may wish to enter an appearance in the case if U.S. 

Supreme Court review is sought or granted, it would be inappropriate for me to comment on 

future plans with respect to enforcement of the panel decision at this time. If I am 

confirmed, I will carefully and objectively evaluate the facts and circumstances of each case 
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and endeavor to uphold and defend the Constitution in the pursuit of justice.  

16. American consumers and employees are increasingly waiving their legal rights by agreeing 

to forced arbitration clauses. These are often slipped into a contract and written in legal jargon. 

Through hearings in this Committee and other efforts, we have learned that the arbitration 

process has none of the safeguards of our court system. There is no rule of law or precedent. No 

transparency. No way to appeal an adverse judgment. 

The secrecy of the arbitration process allows wrongdoing to go undiscovered and unpunished for 

years. Recent examples include Wells Fargo’s forced arbitration over millions of sham accounts, 

and Gretchen Carlson’s fight against sexual harassment at Fox News. 

a. If confirmed, what steps will you take to ensure that the Justice Department pursues 

and prosecutes companies who try to exploit consumers and employees by hiding behind 

one-sided arbitration agreements? 

RESPONSE: In any contract, the parties must agree to all the terms and clauses included in 

the contract document. This includes the arbitration clause. This is basic contract law, and the 

basic premise of the Federal Arbitration Act for over 75 years. If the contract was obtained 

through exploitation, fraud or coercion, then the consequences of those actions, whether 

under contract law or the criminal law, will apply. Acceptable arbitration provisions in 

contracts should be conducted fairly and, in the past, I have offered detailed legislation to 

ensure fairness. 

On January 13, the Supreme Court granted certiorari in three related employment arbitration 

cases and consolidated them for argument. In one of those cases, NLRB v. Murphy Oil, the 

Justice Department argued in its petition for certiorari that arbitration agreements that bar work-

related class actions by employees violate the National Labor Relations Act and are therefore 

unenforceable. 

b. If confirmed, do you commit that you will not change the government’s position in this 

case in any way? 

RESPONSE: Because this case involves pending litigation in which the Department is a 

party, it would be unwise for me to comment further. If I am fortunate enough to be confirmed 

as Attorney General, I will thoroughly review this case in conjunction with the expert and 

career attorneys in the Department of Justice to make a decision about how best to proceed. 

17. When opposing many of President Obama’s nominees, you argued that some were simply 

too political to be trusted in leadership positions at the Department of Justice. You complained 

that one nominee “has a record of and a reputation for very strong political activity” and that “I 
am concerned whether he is capable of putting aside partisan beliefs.” You also stated that “The 
Attorney General is the top law enforcement officer in the country. This is not traditionally a 

political position. It is a law position.” I agree with you on that. 
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I don’t think that there is any doubt you are a conservative Republican politician. You have also 

been a loyal advocate for Donald Trump over the past year. 

If we adopt your standard in opposing Justice Department nominees with “very strong 

political activity,” how can we support your nomination, or those of other potential Trump 

nominees? 

RESPONSE: You and I agree that the key qualifications for someone wishing to occupy the 

office of the Attorney General is a commitment to the rule of law, independence, and 

integrity.  If confirmed, I will enforce and defend the law and the Constitution, regardless of 

my own personal and philosophical views. 

18. Last August, the Department of Justice announced that the Bureau of Prisons would begin 

to phase out its use of private prisons. In her memo ordering the phase-out, Deputy Attorney 

General Yates wrote that private prisons “simply do not provide the same level of correctional 

services, programs, and resources; they do not save substantially on costs; and as noted in a 

recent report by the Department’s Office of Inspector General, they do not maintain the same 

level of safety and security.” I strongly oppose the use of for-profit prison companies for 

detention purposes and believe this was a positive step toward ending the government’s 
reliance on such facilities. 

a. Do you believe that detention should be a for-profit business? 

RESPONSE:  I believe that detention facilities should be safe, secure, and humane, both for 

inmates and for correctional staff, regardless of whether the facilities are publicly or privately 

operated. They should fulfill their role in an efficient and cost-effective manner. 

b. In the interests of better serving the goals of the Justice Department and reducing 

costs to the American taxpayer, will you continue this phase-out of for-profit prisons? 

RESPONSE: I am generally aware of concerns regarding Deputy Attorney General Yates’ 
memorandum, and whether its conclusions are fully supported by the evidence. If I am 

fortunate enough to be confirmed as Attorney General, I will carefully evaluate the relevant 

evidence and the Department of Justice’s policies to ensure that its detention facilities are 

safe, secure, humane, and represent an effective use of resources. 

19. You have been a strong and consistent proponent of the theory that the United States should 

treat terrorism suspects as so-called “enemy combatants.” You have argued that we should 

subject them to mandatory military custody and interrogation, without access to lawyers, and 

that we should try them by military commission if at all.  You have argued that this should apply 

even to individuals picked up inside the United States, as this country is included in the 

“battlefield” in the war with al Qaeda. 

a. Do you believe this war framework should apply to American citizens picked up in the 

United States? 

20 

Document ID: 0.7.10659.61903-000001 



  

 

 

   

 

   

 

 

          

        

 

    

 

   

 

               

           

 

  

 

  

 

         

          

            

      

 

          

    

 

    

 

     

 

 

   

  

  

RESPONSE: Under the historic rules of war and U.S. law, the United States may detain an 

active member of al Qaeda or other enemy combatants for as long as the conflict persists.  As 

you know, in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), a plurality of the Supreme Court 

stated that “[t]here is no bar to this Nation’s holding one of its own citizens as an enemy 
combatant.”  The plurality relied in part on Ex Parte Quirin, 317 U.S. 1 (1942), in which the 

Court held that Congress authorized the military trial of a U.S. citizen who entered the 

country with orders from the Nazis to blow up domestic war facilities, but was captured 

before he could execute them.  See also Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005); Al-

Marri v. Pucciarelli, 534 F.3d 213 (4th Cir. 2008). Captured citizens who are at war with the 

U.S., can of course, contest their detention in federal court by writ of habeas corpus. 

b. Should Timothy McVeigh, who killed 168 people in the Oklahoma City bombing, have 

been placed in military custody and treated as a wartime enemy? 

RESPONSE: I have not studied this case in any depth and would want to consult with legal 

experts in this field before reaching a definitive opinion on such matters.  It does appear that 

McVeigh’s actions, while a heinous act of terrorism, would not have constituted part of a 

campaign of war against the United States. 

c. If we are at war with al Qaeda, and if you believe the battlefield includes the United 

States, can we also use lethal force against al Qaeda suspects in the United States? 

RESPONSE: Law enforcement officers may, even in non-terrorism criminal cases, use 

lethal force to defend themselves and others.  Congress has declared that the U.S. may use 

lethal force against al Qaeda and associated forces, but great care should be taken before 

using lethal force in the U.S. 

20. In 2000, you described the Individuals with Disabilities Education Act (IDEA) as the “single 
greatest obstacle our educators face.” You then stated it creates “lawsuit after lawsuit, special 

treatment for certain children.” You said it is “a big factor in accelerating the decline in civility 

and discipline in classrooms all over America.” 

a. Do you still hold believe that mainstreaming causes a “decline in civility and discipline 

in classrooms all over America?” 

RESPONSE: The phrases cited derive from a speech I gave on the Senate floor during the 

last reauthorization of the Individuals with Disabilities Education Act.  I believe it is 

important that those phrases be looked at in context, so I have provided the passages from the 

speech in which those phrases were used.  

In addition, I would note that the issues I raised were very real problems that Senators on 

both sides of the aisle, including Senator Kennedy, understood the importance of addressing, 

which is why we developed a solution that passed into law with bipartisan support. Indeed, 

during a July 17, 1997, Judiciary Committee markup on another bill, while debating an 

amendment, Senator Feinstein offered to clarify the IDEA to ensure that all students who 
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bring a dangerous weapon to school would be subject to the same discipline, I said: 

“I will really tell you what I think happened from what I understand is that the 

Disabilities Act made it much more difficult for schools to discipline those who have 

disabilities.  And they felt like they wanted clear language that said if they brought a 

dangerous weapon to school, they wouldn’t have to be subjected to many of the 

protections that the Disabilities Act provides.” 

In response to my statement, Senator Feinstein said: “That is absolutely correct. Well said.” 

My concern was that the legal promises the set forth under the IDEA created confusion, 

discord, and difficulties for teachers and principals.  My legislation, carefully drafted, 

received strong bipartisan support and improved the IDEA, not harmed it.  Any suggestion 

that I somehow oppose special-needs children receiving the education they deserve is simply 

false.  If I am fortunate enough to be confirmed as Attorney General, I will be committed to 

ensuring the equal protection of the law for all Americans and the protections inherent 

therein. 

Floor Remarks, May 2000: 

“Over 25 years ago, for example, we passed a federal disabilities act. It was designed to 

mandate to school systems and require that they not shut out disabled kids from the 

classroom and that they be involved in the classroom. If they have a hearing loss, or a 

sight loss, or if they have difficulty moving around, in a wheelchair, or whatever, the 

school system must make accommodations for them. They would be mainstreamed. They 

would not be treated separately. 

That was a good goal, a goal from which we should not retreat. I hope no one interprets 

what I say today as a retreat from that goal. But in the course of that time, we have 

created a complex system of Federal regulations and laws that have created lawsuit after 

lawsuit, special treatment for certain children, and that are a big factor in accelerating the 

decline in civility and discipline in classrooms all over America. I say that very sincerely. 

. . . 

It was really brought to my attention a little over a year ago when a long-time friend, 

District Attorney David Whetstone, in Baldwin County, AL, called me about a youngster 

in the school system classified as having a disability. It is called “emotional conflict.” He 
was emotionally conflicted. He could not, or would not, behave. An aide would meet him 

in the morning at his home, get on the bus with him, and go to school, sit through the 

class all day, and ride home on the school bus with him. This student was known to curse 

principals and teachers openly in the classroom. Because he was a disabled student, he 

could not be disciplined in the normal way. The maximum 10-day suspension rule-and 

45 days is the maximum a child can be disciplined under this federal law and then they 

are back in the classroom. One day, he attacked the school bus driver on the way home. 
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The aide tried to restrain him. He then attacked the aide. District Attorney Whetstone told 

me, ‘I was never more stunned when I talked to school officials and they told me this is 

common in our county.’ 

We have children we cannot control because of this federal law. He came to Washington, 

and we sat up in the gallery and talked about it. I respect David Whetstone and his views. 

He said this cannot be. I began to ask around, is this true? As a matter of fact, this very 

incident was focused on in Time magazine. There was a full-page story about it called 

‘The Meanest Kid in Alabama,’ and ‘60 Minutes’ did a story about it because it is, 

unfortunately, so common around the country. 

What can we do about it? I began to ask leaders in education around the State. The State 

superintendent: ‘Absolutely, it is one of the biggest problems we have.’ I talked to Paul 

Hubbard, head of the teachers union in Alabama: ‘Absolutely, it is a big problem.’ ‘I am 

tired,’ he said in the newspaper recently, ‘of children cursing my teachers in the 

classroom and nothing being done about it.’ 

Then we began to talk to teachers, principals, and school board superintendents. They 

talked about the lawyers and the complicated regulations with which they deal. It is really 

unacceptable. Teachers who have been trained with masters’ degrees in special education 

to deal with these children have also overwhelmingly told me this is not a healthy thing, 

that we are telling special children with physical disabilities, or disabilities as defined by 

the federal law, that they don’t have to adhere to the same standards other children do. 

Right in the classroom, we create, by federal law, two separate standards for American 

citizens. You can say to one child: You can’t do this, you are out of school. But we can 
say to another children: You can do it, and you are only out 10 days, or maybe 45 days, 

and then you are back in the classroom. That is not defensible.” 

Last year, the Justice Department filed a lawsuit against Georgia alleging that its segregation of 

students with disabilities violates the Americans with Disabilities Act (ADA). You have 

previously argued in favor of such segregation and expressed skepticism of mainstreaming. In 

this lawsuit, the Justice Department noted that some of the facilities used by students with 

disabilities “are located in poor-quality buildings that formerly served as schools for black 

students during de jure segregation.” 

b. If confirmed, will you continue to pursue this case, and bring others where students 

with disabilities are being segregated from their peers in violation of the ADA? 

RESPONSE: Because this case involves pending litigation in which the Department is a 

party, it would be unwise for me to comment further. If I am fortunate enough to be confirmed 

as Attorney General, I will thoroughly review this case in conjunction with the expert and 

career attorneys in the Department of Justice to make a decision about how best to proceed. 

Last week the Supreme Court heard oral argument in Endrew F. v. Douglas County School 

District. The Justice Department filed an amicus brief in support of the petitioner, arguing that 
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the IDEA requires states to provide more than de minimis educational benefits and in fact “give 
eligible children with disabilities an opportunity to make significant educational progress.” 

c. If you are confirmed, will the Department of Justice maintain its position in this case? 

The ADA contains, at 42 U.S.C. § 12202, a waiver of state sovereign immunity. Twice during 

the Bush administration, in Tennessee v. Lane (2004) and U.S. v. Georgia (2006), the Justice 

Department argued, and the Supreme Court agreed, that the waiver was a valid exercise of 

Congressional power under Section V of the Fourteenth Amendment. 

RESPONSE: It is my understanding that this case remains as pending litigation in which the 

Department is a party, and for that reason, I cannot comment further.  If I am fortunate 

enough to be confirmed as Attorney General, I will thoroughly review this case in 

conjunction with the expert and career attorneys in the Department of Justice and make a 

decision about how best to proceed. 

d. If confirmed, will you commit to defending the constitutionality of this exercise of 

Congress’s Section V power? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will 

vigorously defend the laws passed by Congress for which a reasonable defense can be made.  

That is a vitally important principle and a longstanding tradition of the Department of Justice, 

which affords appropriate respect to Congress as a co-equal branch of government, and I 

fully subscribe to it. 

The voting rights of Americans with disabilities are protected by the ADA, the Voting Rights 

Act, and several other statutes. But several studies have found individuals with disabilities face 

barriers to the franchise that are exacerbated by voter ID requirements. 

e. If confirmed, what steps will you take to ensure that the voting rights of Americans 

with disabilities are protected? 

RESPONSE: As you note, the voting rights of Americans with disabilities are protected by 

federal law, including the ADA and the Voting Rights Act, among others. The Supreme 

Court held in Crawford v. Marion County Election Board that voter identification laws are 

neither per se unconstitutional, nor do the necessarily violate the Voting Rights Act. The 

analysis of such laws are specific to the particular law, the jurisdiction, and a wide range of 

factors that Congress has identified as relevant to determining whether a particular voting 

practice comports with the Voting Rights Act. If I am confirmed as Attorney General, I am 

committed to enforcing all of the federal laws within the Department’s jurisdiction, 

including investigating alleged violations of the federal voting rights laws in a fair and 

even-handed manner. 

21. You claim to be a champion of the Voting Rights Act because you voted for VRA’s 
reauthorization in 2006. But aside from this single vote, you have consistently criticized the 

VRA. You have called it an “intrusive piece of legislation” and have questioned its 
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constitutionality based on your belief that there is “relatively little present-day evidence” of voter 

discrimination.  When the 2013 Shelby County decision struck down a central provision of the 

VRA, you argued that the decision was “good news…for the South” and observed that “Shelby 
County never had a history of denying the vote.” 

a. Since the Shelby County decision, some individuals have argued that there is no need to 

restore the protections of Section 5 because the Justice Department can still use Section 2 to 

bring lawsuits against states and localities that are discriminating against voters. But at 

the same time, some of these same individuals have argued that Section 2 might also be 

unconstitutional. Do you believe that Section 2 of the Voting Rights Act is 

unconstitutional? 

RESPONSE:  First, the above question does not provide a full accounting of my statement, 

so I will complete it for the record. Over 30 years ago, I said that the VRA “is an intrusive 
piece of legislation, but I do not believe—and I have seen, and I am absolutely certain of this, 

that racial progress could not have been made in the South without the power of the federal 

courts and the federal Government.” When I testified before the Committee, I added that 

“[t]he Voting Rights Act passed in 1965 was one of the most important Acts to deal with 

racial difficulties that we face. And it changed the whole course of history, particularly in the 

South.” Second, and to your direct question, the Supreme Court has concluded that Section 2 

is constitutional, and if I am so fortunate as to be confirmed, I will enforce this important 

section and others. 

The current Justice Department is involved in several suits against states that have enacted 

severe voting restrictions that disproportionately harm minority voters. In two of these cases, 

courts of appeals found that voter ID laws in North Carolina and Texas were discriminatory and 

violated the VRA. 

b. If you are confirmed, will the Justice Department maintain its current position in these 

cases – especially since federal appeals courts have found these voter ID laws to be 

discriminatory? 

RESPONSE: Because this case involves pending litigation in which the Department is a 

party, it would be unwise for me to comment further. If I am fortunate enough to be 

confirmed as Attorney General, I will thoroughly review this case in conjunction with the 

expert and career attorneys in the Department of Justice to make a decision about how best to 

proceed. 

22. The intelligence community has concluded that Russia intervened in the 2016 election in an 

effort to help elect Donald Trump. The report is available at https://www.dni.gov/files/ 

documents/ICA_2017_01.pdf.  Russian interference in our elections is larger than any candidate 

or political party. This is about protecting our democracy. 

a. Do you accept the conclusion of the intelligence community that Russia was responsible 

for the hack of the DNC and Hillary Clinton’s campaign chair? 
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RESPONSE: I have not reviewed the report, but I have no reason not to accept the 

intelligence community’s conclusion(s) as contained in the report. 

b. Do you accept the conclusion of the intelligence community that Russia provided to 

Wikileaks the information that it stole? 

RESPONSE: I have not reviewed the report, but I have no reason not to accept the 

intelligence community’s conclusion(s) as contained in the report. 

c. Do you accept the conclusion of the intelligence community that Russia engaged in 

these activities in order to interfere with the election in Donald Trump’s favor? 

RESPONSE: I have not reviewed the report, but I have no reason not to accept the 

intelligence community’s conclusion(s) as contained in the report. 

d. Do you consider this to be illegal behavior, and a threat to our democratic process? 

RESPONSE: I have not reviewed the matter in any detail; therefore, I am not in a position to 

opine on it. 

e. Several of the President-Elect’s nominees or senior advisers have Russian ties. Have 

you been in contact with anyone connected to any part of the Russian government about 

the 2016 election, either before or after election day? 

RESPONSE: No. 

f. Attorney General Lynch has confirmed that career officials are investigating Russian 

interference in the 2016 elections. If confirmed, will you commit to allowing this 

investigation to move forward?  What will you do if the White House directs you to end the 

investigation? 

RESPONSE: I am unaware of any investigations beyond what is contained in public 

reporting.  As such, I am unable to comment on the status of any such investigations except 

to say that I believe all investigations by the Department of Justice must be initiated and 

conducted in a fair, professional, and impartial manner, without regard to politics or outside 

influence.  The Department must follow the facts wherever they lead, and make decisions 

regarding any potential charges based upon the facts and the law, and consistent with 

established procedures of the Department.  That is what I always did as a United States 

Attorney, and it is what I will insist upon if I am confirmed as Attorney General.  

23. I am greatly concerned about racial disparities within our criminal justice system. In 2010, 

you agreed to reduce the dramatic disparity between sentences for crack and powder cocaine 

offenses, but you refused to eliminate the disparity altogether or to allow the changes in the Fair 

Sentencing Act to be retroactive. 
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But our justice system is full of disparities.  Racial minorities still receive nearly 80 percent of all 

mandatory minimum sentences for drug offenses. For years I have worked with a bipartisan 

group of senators on this Committee to reduce mandatory minimum sentences for drug offenses. 

This bipartisan effort has had the strong support of the Justice Department and many others in 

law enforcement. 

You were the most vocal opponent of those efforts on this Committee. That concerns me. 

a. If you are confirmed to be the next Attorney General, what do you plan to do to reduce 

racial disparities in our criminal justice system? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will faithfully 

enforce the law equally to all persons and defend the Constitution of the United States. Our 

laws, including our drug laws, should be enforced as written, with no special or harsher 

treatment given to anyone on account of their race. That is how I would direct the 

Department of Justice to proceed. I would note that as a Senator, I offered legislation to 

reduce mandatory sentences in 2001 for crack cocaine and my legislation was opposed by the 

Bush Administration. 

In 2013, the Justice Department established a policy to reserve the most severe mandatory 

minimum sentences for high-level or violent drug traffickers. This was after the Sentencing 

Commission found that nearly half of mandatory minimum sentences in drug cases were 

imposed on lower-level offenders, not managers and importers. That is not what Congress 

intended.  The often used 10- and 5-year minimums, for example, were intended to capture only 

serious traffickers – not low-level offenders like couriers. 

b. If confirmed as Attorney General, would you leave the 2013 policy in place to focus 

these mandatory minimum penalties on high-level and violent offenders, consistent with 

the Justice Department’s current policy? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will carefully 

evaluate any current practices or policies in place by the Department and the effectiveness of 

those practices to aid in the administration of justice. 

24. When you were Attorney General of Alabama, your office was reprimanded for prosecutorial 

misconduct in a case against a Birmingham-based company called TIECO. The judge in that 

case found “extensive evidence of serious and wholesale prosecutorial misconduct by the Office 

of the Attorney General.” While you were investigating TIECO, your office seized TIECO’s 
business records, and then made those confidential records available to another company, which 

then sued TIECO. 

Ultimately, the criminal case against TIECO was thrown out because of the prosecutorial 

misconduct findings against your office. These findings are deeply troubling. 

I understand that your deputy Attorney General, Bill Pryor, took over for you, and was heading 
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up the office when the criminal case against TIECO was dismissed. But the misconduct 

occurred when the office was under your watch. And Attorney General Pryor did not appeal the 

dismissal. 

a. Why do you think that the office you had led decided against appealing the misconduct 

order in that case? It was not just a reflection on you, but the entire office. Do you agree 

that your office mishandled the case? 

RESPONSE: First, much of the language and the entire statement of facts in the county 

judge's order were adopted from Tieco’s motion to dismiss.  Second, the Alabama Ethics 

Commission addressed the sharing of investigatory materials with the alleged victims of 

Tieco’s conduct and unanimously exonerated me.  Third, the Alabama State Bar received the 
criminal court's order and a bar complaint filed against me by one of Tieco’s lawyers.  After 

reviewing over 20 ethics charges, the State Bar took no action on the complaint.  Fourth, the 

Eleventh Circuit reviewed the county judge’s order that had been used to support Tieco’s 

counterclaims for a violation of its constitutional rights and malicious prosecution in a civil 

case between U.S. Steel and Tieco. The Eleventh Circuit concluded that the criminal court’s 

order was “particularly unreliable and misleading,” and that the statement of facts was “self 

serving,” as it was drafted by Tieco’s defense counsel. Without the misleading order, the 

Eleventh Circuit concluded there was “no evidence” that Tieco’s constitutional rights were 
violated and that there was probable cause to support an indictment as a matter of law; thus, 

Tieco’s malicious prosecution claim failed. 

After the Attorney General's office dismissed many of the counts of the indictment, the 

county judge dismissed the remaining counts.  It is unclear why my successor decided not to 

appeal that judge's adoption of Tieco’s motion to dismiss, as I am not aware of any statement 

or press release made about the decision not to appeal.  As for whether my office mishandled 

the case, the decisions of the Ethics Commission, the State Bar, and the Eleventh Circuit in 

reviewing the conduct underlying the county judge's order speak for themselves. 

b. The judge said “[T]he misconduct of the Attorney General in this case far surpasses in 

both extensiveness and measure the totality of any prosecutorial misconduct ever 

previously presented to or witnessed by this court.” How would you conduct the case 

differently, if you were able to do it over again? 

RESPONSE: The sentence referenced in the above question is taken from Tieco’s motion to 

dismiss, which the state judge made a part of his order, and which the Eleventh Circuit 

characterized as self-serving, misleading, and unreliable.  If I could go back in time and re-do 

the litigation, I may have realized more quickly that the multi-pronged attack on my office by 

Tieco might have been partially related to my first run for the Senate. See “Democrats Level 

Guns at Sessions as Senatorial Rhetoric Picks Up,” The Birmingham News, 4C, April 2, 1996 

(“The Democratic Senatorial Campaign Committee is focusing on Sessions because he 
appears to be the front runner, said committee spokeswoman Kate Jeffrey in Washington. . . . 

The Democratic committee has touted an ethics complaint filed against Sessions, alleging he 

has allegedly gave records seized from the Birmingham-based Tieco Inc. to that company's 
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competitor, USX Corp.”). 

These findings also suggest a lack of understanding that sensitive documents collected by law 

enforcement officials must not be handed over to political allies. In the past year, DOJ and FBI 

have been involved in some very sensitive investigations, with very high stakes and a profound 

impact on our nation. 

c. If confirmed, what steps would you take to guard against prosecutorial misconduct in 

the Justice Department? 

RESPONSE: It is my understanding that the Department currently provides guidance and 

training opportunities to its attorneys that are aimed at preventing misconduct. If I am 

fortunate enough to be confirmed as Attorney General, I will carefully evaluate this training 

and guidance and the effectiveness of it in guarding against prosecutorial misconduct. I will 

likewise assess the strength of the Department’s current procedures for managing complaints 

of misconduct and handling disciplinary decisions. 

I believe it must be the highest priority of the head of a large office to provide strong 

leadership to ensure problems do not arise in cases and to devise mechanisms to deal with 

them when they arise.  I have had a long career in personally prosecuting complex cases and 

supervising cases of all kinds.  I am very proud of the professionalism and integrity of that 

work. 

25. After the U.S. Supreme Court upheld marriage equality, Alabama Supreme Court Justice 

Roy Moore effectively ordered the probate judges in Alabama to refuse marriage licenses to gay 

couples.  He was later suspended by the Alabama Court of the Judiciary for “disregard for 

binding federal law.” 

a. Do you agree with the Alabama court’s decision to suspend Justice Moore for his 

actions? 

RESPONSE: I have had no involvement in or briefings on this matter, as the events unfolded 

at the state level without input from my office; therefore, I have no opinion as to the 

appropriateness of what took place. 

b. If confirmed, what actions would you take if any official refuses to issue a marriage 

license to a same-sex couple? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will enforce 

the law and adhere to Supreme Court precedent. Without having the facts of a specific case 

before me, it would be difficult to comment on any actions that I might take in order to carry 

out this duty. 

c. When is it appropriate for a judge or other public official to disregard a Supreme 

Court decision? 
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RESPONSE: It is never appropriate for a judge or other public official to disregard a 

Supreme Court decision. 

26. Last year, we enacted the most sweeping reforms to the Freedom of Information Act in 

decades.  Our bill codified the “presumption of openness,” requiring all administrations to 

operate with transparency as their default setting. The DOJ Office of Information Policy is 

responsible for enforcing compliance with FOIA across the federal government. President-elect 

Trump has a demonstrably poor record on transparency. He has still refused to release his tax 

returns. He has even denied press credentials to reporters who criticize him. 

If confirmed, you will be FOIA’s chief enforcer in the federal government. How will you 

enforce the “presumption of openness” in the face of the President-elect’s resistance to 

transparency? 

RESPONSE: The Freedom of Information Act (FOIA) is an important law that has played an 

integral role in providing the public with the tools necessary to oversee their government. If 

confirmed, I will ensure that the Department and the Executive Branch appropriately comply 

with FOIA, as well as work with you and this Committee to make sure that the letter and the 

spirit of FOIA is carried out. 

27. I am very concerned about the abuse of administrative civil asset forfeiture laws, which are 

not overseen by a judge. As a former prosecutor, I believe that if there is a crime, you prove it.  

You do not let the suspect go and simply keep their cash because the seizure is protected by a 

low standard of proof and a labyrinth of administrative hurdles for the property owner. In a 

column criticizing your support for civil asset forfeiture, conservative columnist George Will 

compared this to “Alice in Wonderland” where the queen says “Sentence first—verdict 

afterwards.” Chairman Grassley and I have worked on a bill to ensure that this law enforcement 

tool does not devolve into a mere fundraising tool. 

The Justice Department recently took some very modest steps to guard against 

questionable seizures of cash during road-side stops, and seizures of bank accounts where 

there is little evidence of a crime. If you are confirmed, will you commit to maintaining 

these limited protections for innocent property owners? 

RESPONSE: Individuals are certainly justified in wanting to ensure that law enforcement is 

focused on enforcing the law and that corruption is not incentivized.  My understanding is 

that the changes announced by Attorney General Holder at the beginning of 2015, that 

greatly curtailed the adoption program, were in direct response to these kinds of concerns.  If 

I am confirmed, I will review the Department of Justice’s policies to ensure that these 
changes have adequately addressed any such issues and have not created new issues or 

complications. The seizure of the proceeds of illegal activity, especially drugs, is an 

effective way to deter drug dealing, but must be done according to law. 

28. In your testimony you said “I deeply understand the history of civil rights in our country” and 

that “We must continue to move forward and never back.” One of the witnesses who testified in 
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support of your nomination described you as “A son of the South who has had up-close 

experiences with our great civil rights movement” 

a. Please describe your “up-close experiences” with the Civil Rights Movement. 

RESPONSE: Most of us who grew up in Alabama during the struggle for civil rights can 

truthfully say that we had a number of up-close experiences with the movement.  I saw and 

experienced segregation as well as a number of other forms of arbitrary discrimination 

against African-Americans.  In later years, as a federal prosecutor, I had a very up-close 

experience with the KKK as I oversaw the investigation and prosecution of a Klansman who 

murdered a young African-American teenager.  I experienced the segregated public school 

system and how separate was absolutely not equal. I have observed employment 

discrimination.  I have seen systematic and sustained actions of white officials to deny voting 

rights to African-Americans.  I am deeply aware of this blatant discrimination and have 

learned more as civil rights cases were filed to attack these discriminatory actions.  The 

“white power” establishment worked, with only a few exceptions, to resist changes that law, 

morality, and decency demanded.  I saw the resistance, often fierce, and my experience has 

caused me to more fully understand it than would someone who did not live amongst it.  I 

can see clearly the power of Dr. Martin Luther King, Jr.’s moral leadership and how that 

peaceful, courageous and relentless campaign achieved historic results and laid the 

foundation for reconciliation, integration and progress.  As an adult, I have shared in many 

conversations with African-American friends and colleagues who lived through the very real 

oppression that existed.  These unique experiences with the Civil Rights Movement have 

provided me with insight into the challenges we have overcome and the ones we still face.  I 

probably would not have this same appreciation had I grown up in another part of the 

country. 

That witness also stated, “Senator Sessions is not oblivious to the fact that we have more to do 

in the area of racial equality.” 

b. In what areas do racial inequalities persist? What, specifically, are the appropriate 

remedies for these inequalities? 

RESPONSE: Where inequality is found in the enforcement of laws, the Department of 

Justice and the Civil Rights Division certainly have a clear role to play in remedying 

disparities.  Inequalities that persist outside of the enforcement of laws and their 

inherent protections, perhaps stemming from bias or divisive rhetoric, present a more 

difficult question that the citizens of this country must continue to work to correct. By 

engaging with state and local law enforcement and communities around the country, the 

Department of Justice undoubtedly has opportunities to contribute to improved race relations. 

Good law enforcement is essential for the safety of our minority communities but we must 

work constantly to ensure those communities are part of the solution and see it as fair. 

This past weekend, the President-elect tweeted criticisms of Congressman John Lewis. He said: 

“Congressman John Lewis should spend more time on fixing and helping his district, which is in 
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horrible shape and falling apart (not to...... mention crime infested) rather than falsely 

complaining about the election results. All talk, talk, talk - no action or results. Sad!” 

c. Do you agree with President-elect Trump that John Lewis is “All talk, talk, talk?” 

RESPONSE: Congressman Lewis was a key figure in the civil rights movement and has 

my utmost respect.  Though I am disappointed to learn of his concerns about my 

nomination, if confirmed, I hope that he will be willing to work with me in the 

Department’s ongoing efforts to protect the civil rights of all Americans. I was proud to 

co-sponsor with Senator Booker the Congressional Gold Medal for the Selma to 

Montgomery marchers and to be with Congressman Lewis on that bridge where that 

historic event occurred 50 years before. 

29. While your hearing was happening, Congressman Brooks stated “in a radio interview on 

Tuesday that criticism of Alabama Sen. Jeff Sessions…is part of an ongoing ‘war on whites’ by 

Democrats.” 

Do you agree that Democrats are waging “war on whites?” 

RESPONSE: I did not hear the interview and will not speculate on what Congressman 

Brooks meant in his statement.  I do have concerns about the growing frequency with which 

those who disagree with a number of conservative policies use that as a basis to loosely 

accuse conservatives of bigotry and racial animus.  I would not label these tactics as a “war 

on whites,” however. 

30. According to several news reports, Florida Attorney General Pam Bondi will hold a position 

in the Trump administration. In 2013, while Bondi’s office was considering joining a lawsuit 

against Trump University for fraud (which was settled two months ago for $25 million), Mr. 

Trump donated $25,000 to a group supporting Bondi. The donation was made illegally from Mr. 

Trump’s foundation, and he was forced to reimburse the foundation and to pay a penalty to the 

IRS. One month after the donation was received, Bondi’s office decided not to join the lawsuit 

against Mr. Trump. 

Do you believe that the decision not to join the lawsuit against Trump University, following 

Mr. Trump’s illegal donation, raises concerns questions about a quid pro quo? 

RESPONSE: I am not aware of facts that would support the assertions made in the above 

question and an unable to opine on this matter. 

31. In 2015, after Chairman Grassley and I wrote several letters expressing concerns about the 

use of cell-site simulators (sometimes called “Stingrays”), which can sweep up cell signals 

indiscriminately from cell phones in their vicinity, the Justice Department issued new policy 

guidance governing their use. 

Will you commit to keeping that policy in place? 
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RESPONSE: While I am generally familiar with this policy, I am not privy to any internal 

Department of Justice data regarding the effectiveness of the policy in balancing the interests 

of law enforcement and public safety with protection of civil liberties.  If I am fortunate 

enough to be confirmed as Attorney General, I will carefully review and evaluate this policy, 

including any relevant data and how circumstances may have changed or how they may 

change in the future and will be prepared to listen to members of Congress and their 

concerns. 

32. In 2010, the Antitrust Division and the U.S. Department of Agriculture held five joint public 

workshops to explore competition issues affecting the agricultural sector and the appropriate role 

for antitrust and regulatory enforcement. Many in agriculture were very frustrated that those 

workshops, although they highlighted many concerns and antitrust problems in agriculture, did 

not appear to lead to any new enforcement or stricter actions by the Department of Justice in the 

agriculture sector. 

a. In your opinion, are there areas within the agriculture sector where the Department 

should take a stronger look at competition affecting agriculture? 

RESPONSE: I know that several members of this Committee have particular concern about 

ensuring competition in the agricultural sector of our economy.  If I am confirmed as 

Attorney General, the Antitrust Division will conduct a thorough evaluation, consistent with 

federal law, of proposed mergers and acquisitions to determine whether they violate federal 

antitrust law and policies.  I look forward to working with you and this Committee to learn 

more about these particular issues and to ensure that the Department has the information and 

tools it needs to carry out its duties in antitrust enforcement, particularly in this vitally 

important sector of our economy. 

b. Do you believe that there are actions that the Department should take regarding 

consolidation and the conduct of dominant players in the dairy industry? If confirmed, 

what will you do to address the long-standing concerns to make sure that dairy farmers, 

small processors, and consumers are treated fairly in the marketplace? 

RESPONSE: As I testified before the Committee, I have no hesitation to enforce antitrust 

law to protect against anti-competitive transactions and behavior.  If I am confirmed as 

Attorney General, the Antitrust Division will look at all markets to ensure compliance with 

federal antitrust law. 

In the last quarter-century, as highlighted in the Judiciary Committee hearing on September 20, 

2016, the agricultural industry has consolidated dramatically into what many refer to as the 

“Big Six” companies that now control the market for seeds and agrochemicals. Due to several 

mergers proposed last year, the market may soon shift to the “Big Four.” Many concerns have 

been raised in the agriculture industry that this will raise barriers to entry for new innovators 

and increase the prices that farmers pay. 

c. How will the proposed agriculture mergers involving Dow, DuPont, Monsanto, Bayer, 
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and Syngenta affect small businesses and the prices our farmers pay? 

RESPONSE: I cannot at this time comment or commit specifically on any ongoing 

investigations by the Department, but if I am confirmed as Attorney General, the Antitrust 

Division will conduct a thorough evaluation, consistent with federal law, of proposed 

mergers and acquisitions to determine whether they violate federal antitrust law and policies.  

The agricultural sector of our Nation’s economy is of vital importance, and I look forward to 

working with you and this Committee to learn more about these particular issues and to 

ensure that the Department has the information and tools it needs to carry out its duties in 

antitrust enforcement. 

d. How should the Justice Department evaluate these proposed agriculture mergers? Do 

you believe that the effects of these mergers on American farmers and consumers should be 

reviewed collectively? 

RESPONSE: I understand that the Department of Justice is currently reviewing a number of 

mergers in the agricultural sector of our economy, and I understand your concerns about the 

cumulative impacts of these transactions.  While I cannot at this time comment or commit 

specifically on any ongoing investigations, if I am confirmed as Attorney General, the 

Antitrust Division will conduct a thorough evaluation, consistent with federal law, of 

proposed mergers and acquisitions to determine whether they violate federal antitrust law and 

policies. 

Last year the French-Multinational food-products corporation Danone proposed to acquire 

White Wave Foods, Inc. (“White Wave”), which many in the organic dairy sector fear could 

lessen producers’ leverage in any contract negotiations on pay price and contractual obligations, 

effectively creating a monopsony. 

e. If confirmed, what will you do to scrutinize this proposed acquisition and ensure that 

the Department applies conditions to this merger to alleviate the very real monopsony 

concerns that have been raised? 

RESPONSE: I cannot at this time comment or commit specifically on any matter currently 

being reviewed by the Department, but if I am confirmed as Attorney General, the Antitrust 

Division will conduct a thorough evaluation, consistent with federal law, of proposed mergers 

and acquisitions to determine whether they violate federal antitrust law and policies. 

According to reports you have accepted contributions from Monsanto and Bayer, two 

companies with mergers currently being reviewed by the Department of Justice. I have seen 

reports that President-elect Trump also holds stock in Monsanto. 

f. If confirmed, how will you ensure that you and the Department of Justice will remain 

objective in any review and scrutiny of these mergers? Will you recuse yourself from 

reviews of mergers involving companies from which you have received campaign 

contributions? 
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RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific 

matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

g. If confirmed, will you ensure that the President-elect provides solid evidence to 

substantiate the claims made by his Transition Team that he sold off all of his investments 

in the stock market last year, to ensure that he does not have a financial interest in the 

mergers and acquisitions that the Department of Justice reviews? 

RESPONSE: If I am confirmed as Attorney General, I will take whatever steps are 

necessary to ensure that the Department of Justice represents the interests of the American 

people in the impartial enforcement of the law, including its review of mergers and 

acquisitions. At this point, and without the resources of the Department of Justice at my 

disposal, it would be premature to announce specific steps to mitigate a hypothetical conflict 

of interest. 

I am deeply concerned by reports that “Top executives of Bayer AG and Monsanto Co. met with 

President-elect Donald Trump…to pitch the benefits of their planned deal.” 

h. If confirmed, what steps will you take to ensure that reviews of proposed mergers are 

free of political considerations? 

RESPONSE: While I am not familiar with the Department’s specific procedures for the 
review of proposed mergers, if I am fortunate enough to be confirmed as Attorney General, I 

will have no hesitation to enforce antitrust law. I will ensure that proper safeguards are in 

place and, assuming they are already in place, that they are followed to the letter to guard 

against political influence in these decisions. 

33. If confirmed, you will be the first Attorney General in 12 years to have previously been an 

elected official, which raises concerns about decisions the Justice Department may make 

regarding your campaign contributors. The Project on Government Oversight has found that 

approximately one-third of your top donors have “current, known matters involving the 

Department of Justice.” As others have noted, you were also a strong supporter and surrogate of 

the President-elect, which raises concerns about how you would handle Department actions 

against Mr. Trump or businesses to which he is connected.  In a November 5, 2016, op-ed, you 

and several other prominent Trump supporters harshly criticized Attorney General Lynch for not 

recusing herself from matters involving Hillary Clinton because Lynch had had a “39-minute 

conversation” with President Bill Clinton. 

a. By the recusal standard that you put forth in that op-ed, is it fair to expect you to recuse 

yourself from any matters regarding Mr. Trump or his finances? 

RESPONSE: There are significant differences between the issue discussed in the op-ed 
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referenced above and the broad hypothetical presented regarding an investigation into the 

President.  Secretary Clinton was under investigation at the time Attorney General Lynch met 

with President Clinton.  If merely being a supporter of the President’s during the campaign 

warranted recusal from involvement in any matter involving him, then most typical 

presidential appointees would be unable to conduct their duties. I am not aware of a basis to 

recuse myself from such matters.  If a specific matter arose where I believed my impartiality 

might reasonably be questioned, I would consult with Department ethics officials regarding 

the most appropriate way to proceed.  As I made clear at my confirmation hearing, I will 

always be fair and work within the law and the established procedures of the Department. 

b. In cases or investigations involving Mr. Trump or your own campaign contributors, 

what will your recusal standard be, if not the standard articulated in the op-ed? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific 

matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

34. At a Senate Judiciary Committee executive business meeting on March 26, 2015, you voted 

against reporting my Bulletproof Vest Partnership Grant Program Reauthorization Act, which 

reauthorized a grant program that has helped state and local law enforcement agencies to 

purchase more than 1.2 million protective vests. This program’s reauthorization will ensure that 

more than 200,000 more officers receive such vests. You also voted against reporting the Rafael 

Ramos and Wenjian Liu National Blue Alert Act, which created a national alert system for law 

enforcement officers who are missing, killed, or seriously injured in the line of duty. The bills 

were reported by voice vote, but you requested to be recorded as a “nay” to both. Despite your 

opposition in Committee, both bills ultimately passed and are now law. These bills will save 

officers’ lives, and both received enthusiastic support from the law enforcement community. 

Why did you vote against my Bulletproof Vest Partnership reauthorization? Why did 

you vote against Blue Alert? 

RESPONSE: With respect to both, my concerns with the legislation were fiscally-related and 

shared by several of our colleagues on the Judiciary Committee. Since that time, the bills 

were passed and signed into law by the President. If I am fortunate enough to be confirmed as 

Attorney General, I will seek to ensure that these programs are properly administered and 

implemented by the Department in a manner that achieves the stated objective of the law. 

35. At your confirmation hearing, in response to a question of mine on whether you would use 

our limited federal resources to prosecute sick people who followed their state laws with regards 

to medical marijuana, you said “I won’t commit to never enforcing federal law, Senator Leahy, 

but absolutely it’s a problem of resources for the federal government.” 

a. Does this mean you would consider arresting and prosecuting patients who follow their 
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state medical marijuana laws? 

RESPONSE: As I testified before the Committee, I will not commit to never enforcing 

Federal law.  Whether an arrest and investigation of an individual who may be violating the 

law is appropriate is a determination made in individual cases based on the sometimes unique 

circumstances surrounding those cases, as well as the resources available at the time. 

Congress, through an appropriations amendment, has decided the federal government should not 

dismantle state medical marijuana programs. Since 2014, the Justice Department cannot 

“prevent such States from implementing their own State laws that authorize the use, distribution, 

possession, or cultivation of medical marijuana.” Last August, in United States v. McIntosh, the 

U.S. Court of Appeals for the 9th Circuit held that “at a minimum, [this amendment] prohibits 

DOJ from spending funds from relevant appropriations acts for the prosecution of individuals 

who engaged in conduct permitted by the State Medical Marijuana Laws and who fully complied 

with such laws.” 

b. Would this congressional prohibition prevent the DEA from raiding medical marijuana 

dispensaries that are compliant with state law, or from shutting down banks or other 

businesses that work with dispensaries? 

RESPONSE: The Ninth Circuit case you referenced is relatively recent, and I am not 

familiar with how other courts may have interpreted the relevant appropriations language or 

the Ninth Circuit’s opinion. As an emerging issue, that is one that will need to be closely 

evaluated in light of all relevant law and facts. I am fortunate enough to be confirmed as 

Attorney General, I will conduct such a review. Of course, medical marijuana use is a small 

part of the growing commercial marijuana industry. 

36. Article 36 of the Vienna Convention on Consular Relations (VCCR) requires parties to the 

treaty, including the United States, to promptly inform, upon arrest, nationals of signatory 

nations, that they have the right to meet with consular officials. Thousands of Americans are 

arrested in foreign countries every year, sometimes on questionable charges. The right to visit 

with U.S. consular officials provides U.S. nationals the ability to communicate with their 

families, retain competent legal counsel, and receive assistance from the U.S. Government. To 

help ensure domestic compliance with Article 36, the U.S. Supreme Court adopted an 

amendment to Rule 5 of the Federal Rules of Criminal Procedure mandating that a judge 

presiding at the defendant’s initial appearance inform “a defendant who is not a United States 

citizen [that he or she] may request that an attorney for the government or a federal law 

enforcement official notify a consular officer from the defendant’s country of nationality that the 

defendant has been arrested.” 

a. Do you agree that this amendment to the Federal Rules of Criminal Procedure is a 

helpful change that will ensure Article 36 compliance at the Federal level? What other 

steps would you take to ensure compliance with Article 36? 

RESPONSE: The United States is a signatory to the VCCR, and the amendment is helpful in 
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ensuring that foreign nationals are informed that they may ask for consular notification.  The 

Committee Notes on that particular amendment recognize that certain questions remain 

unresolved by the courts concerning Article 36.  If I am fortunate enough to be confirmed as 

Attorney General, I will review those unresolved questions and determine whether additional 

changes or steps are necessary. 

There are a number of well documented cases in which the U.S. is not in compliance with our 

Article 36 obligations, and that noncompliance has strained our relationships with a number of 

important allies including Great Britain and Mexico. President Bush attempted to remedy one 

set of cases in 2008 through Executive Memorandum.  However, the Supreme Court in Medellín 

v. Texas recognized the obligation but instructed that Congress must pass legislation to provide a 

remedy in these cases. 

b. In order to meet our legal obligations and protect the interests of U.S. national traveling 

abroad, would you work with the Congress to enact legislation that provides a mechanism 

to redress failures to provide the legally required VCCR notifications? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I would be glad 

to work with Congress to ensure that the United States meets its international legal 

obligations and protects the interests of U.S. citizens. 

37. At a hearing before the Senate Select Committee on Intelligence in 2016, the Director of 

the National Security Agency and Commander of U.S. Cyber Command Admiral Mike 

Rogers testified that “[e]ncryption is foundational to the future. And anyone who thinks we are 

just going to walk away from that, I think, is totally unrealistic.” Secretary of Defense Ash 

Carter has similarly stated that “encryption is a necessary part of data security and strong 

encryption is a good thing. . . . [W]e need our data security and encryption to be as strong as 

possible.” 

In addition to Admiral Rogers and Secretary Carter, countless other national security experts 

have emphasized that strong encryption is vital to our national security and that any attempt to 

weaken encryption only makes Americans less secure – particularly when the United States and 

the American people face increased threats of cyberattack from hostile nation-states and 

cybercriminals. 

Do you agree with NSA Director Rogers, Secretary of Defense Carter, and other national 

security experts that strong encryption helps protect this country from cyberattack and is 

beneficial to the American peoples’ digital security? 

RESPONSE: Encryption serves many valuable and important purposes.  It is also critical, 

however, that national security and criminal investigators be able to overcome encryption, 

under lawful authority, when necessary to the furtherance of national-security and criminal 

investigations. 
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

January 17, 2017 

QUESTIONS FROM SENATOR DURBIN 

For any questions with subparts, please respond to each subpart separately. 

1. When we met in my office prior to your confirmation hearing, I talked with you about the 

epidemic of gun violence facing the City of Chicago. 

In September, Mayor Emanuel put forward a public safety plan; I handed you a copy of it at 

our meeting.  The plan calls for hiring nearly a thousand more Chicago police officers and 

detectives.  It calls for more training and equipment, like body-worn cameras and gunshot 

detection technology.  It calls for more mentoring programs for youth.  And it calls for 

policing reforms to rebuild trust and cooperation between the police and the community. 

All of these are areas where the Justice Department can help.  The COPS grant program 

helps put local police departments put more cops on the beat.  The Byrne-JAG program helps 

them buy equipment.  The Office of Juvenile Justice and Delinquency Prevention provides 

mentoring and violence prevention funds.  And the Justice Department was invited in by the 

mayor, the state Attorney General and me to review the Chicago Police Department’s 

policies and practices. 

I believe the Justice Department must sustain and increase its support for Chicago in light of 

the crisis there.  On January 2, President-elect Trump tweeted that Mayor Emanuel should 

ask for federal help in light of the violence.  I was surprised in our meeting when I asked if 

you would support programs like COPS and Byrne-JAG as Attorney General and you replied 

“well, I’m going to take what Congress gets me.” I then asked if you would include those 

grant programs in Justice Department budget requests and you said, “well, I’ll think about it. 

I’ve thought in the past the money is not best spent on COPS.” Your comments troubled me, 

because cutting these programs is the last thing Chicago needs now.  

Now that you have had further time to think about it, please answer the following questions: 

a. Will you commit that, if you are confirmed as Attorney General, you will not seek to 

cut Justice Department grant funding for the City of Chicago and instead seek 

increases in that funding to help address the gun violence crisis there? 

RESPONSE: I am committed to working with you and Mayor Emanuel on addressing the 

violent crime problem in Chicago.  If I am fortunate enough to be confirmed as Attorney 

General, I will seek to best use the resources available to the Department of Justice to address 

violent and other crimes in Chicago and elsewhere throughout the country, and to partner with 

state and local law enforcement agencies to help them address these issues. Resources are 

limited, however, and it would be unwise to commit to indefinitely providing a particular amount 
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of federal resources to a single jurisdiction or for individual purposes without knowing how 

circumstances might change needs or priorities in the future. 

b. Will you commit to provide federal resources and support to improve Chicago’s 

public safety, including helping the City to (1) hire additional officers and detectives 

through the COPS program; (2) purchase body-worn cameras and other equipment 

through the Byrne-JAG program and other Office of Justice Programs initiatives; 

(3) boost mentoring and violence prevention programs through the Office of 

Juvenile Justice and Delinquency Prevention and other Office of Justice Programs 

initiatives; and (4) reform its policing practices pursuant to the investigation 

findings and recommendation made by the Department on January 13? Please 

respond to each subpart of this questions separately. 

RESPONSE: I agree with you that each of the federal resources mentioned in your question are 

important for improving public safety and I am committed to working with you and Mayor 

Emanuel on addressing the violent crime problem facing Chicago.  If I am fortunate enough to 

be confirmed as Attorney General, I will seek to best use the resources available to the 

Department of Justice to address violent and other crimes in Chicago and elsewhere throughout 

the country, and to partner with state and local law enforcement agencies to help them address 

these issues. Resources are limited, however, and it would be unwise to commit to indefinitely 

providing a particular amount of federal resources to a single jurisdiction or for individual 

purposes without knowing how circumstances might change needs or priorities in the future. 

c. Will you commit not to request cuts to the COPS Hiring Program below FY17 levels 

in the Justice Department’s budget requests if you are confirmed as Attorney 

General? 

RESPONSE: I believe the COPS Hiring Program serves an important purpose, particularly 

given the increase in violent crime across the country and the challenges facing State and local 

law enforcement and the communities they protect and serve.  If I am fortunate enough to be 

confirmed as Attorney General, I will seek to best use the resources available to the Department 

of Justice to address violent and other crimes throughout the country, and to partner with State 

and local law enforcement agencies to help them address these issues. Resources are limited, 

however, and it would be unwise to commit to indefinitely providing a particular amount of 

federal resources for certain purposes without knowing how circumstances might change needs 

or priorities in the future. 

d. Will you commit not to request cuts to the Byrne-JAG program below FY17 levels 

in the Justice Department’s budget requests if you are confirmed as Attorney 

General?  

RESPONSE: I believe the COPS Hiring Program serves an important purpose, particularly 

given the increase in violent crime across the country and the challenges facing State and local 

law enforcement and the communities they protect and serve.  If I am fortunate enough to be 

confirmed as Attorney General, I will seek to best use the resources available to the Department 

of Justice to address violent and other throughout the country, and to partner with State and local 
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law enforcement agencies to help them address these issues. Resources are limited, however, and 

it would be unwise to commit to indefinitely provide a particular amount of federal resources to a 

single jurisdiction or for individual purposes without knowing how circumstances might change 

needs or priorities in the future. 

e. Will you commit not to request cuts to the Office of Juvenile Justice and 

Delinquency Prevention below FY17 levels in the Justice Department’s budget 

requests if you are confirmed as Attorney General? 

RESPONSE: I believe the Office of Juvenile Justice and Delinquency Prevention serves an 

important purpose. If I am fortunate enough to be confirmed as Attorney General, I will seek to 

best use the resources available to the Department of Justice to address violent and other crimes 

throughout the country, and to partner with State and local law enforcement agencies to help 

them address these issues. Resources are limited, however, and it would be unwise to commit to 

indefinitely provide a particular amount of federal resources to a single jurisdiction or for 

individual purposes without knowing how circumstances might change needs or priorities in the 

future. 

2. On January 13, the Department of Justice announced the findings of an investigation into the 

Chicago Police Department (CPD) that had been initiated on December 7, 2015 by the Civil 

Rights Division and the U.S. Attorney’s Office for the Northern District of Illinois.  The 
investigation had been requested by a number of Illinois federal, state and local officials, 

including myself, Illinois Attorney General Lisa Madigan, and Chicago Mayor Rahm 

Emanuel, after the release of the videotape of the fatal police shooting of Laquan McDonald.  

The investigation lasted for 13 months and was conducted with thoroughness and 

professionalism by career Department employees. 

The Department’s findings reveal that the Department found reasonable cause to believe that 

the CPD has engaged in a pattern or practice of using force, including deadly force, in 

violation of the Constitution.  The Department largely attributes this pattern or practice of 

unconstitutional force to deficiencies in CPD’s training, supervision, accountability, and data 

collection systems.  The findings also reveal that CPD’s pattern or practice of unreasonable 

force falls disproportionately on predominantly minority neighborhoods, and that some CPD 

officers have engaged in racially discriminatory conduct.  The findings are sobering, and they 

make clear that CPD must undergo significant reforms to restore the trust and confidence of 

the communities it polices and also to boost the morale of CPD officers who are committed 

to engaging in effective, ethical and active policing but who feel they are insufficiently 

trained and supported in that effort. 

On January 13, the City of Chicago and the Justice Department signed an Agreement in 

Principle in which they commit to negotiate reforms over the coming months to ensure 

sustainable, constitutional and effective policing in Chicago.  The Agreement states: 

Going forward, the Parties commit to negotiate in good faith to reach a comprehensive 

settlement in the form of a consent decree to be entered as an order of the U.S. District 

Court for the Northern District of Illinois.  The Settlement Agreement will include 
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reforms of CPD’s use of force practices and accountability mechanisms, as well as its 

training, community policing, supervision, data collection, transparency, officer wellness 

systems and promotion practices. 

When I met with you prior to your confirmation hearing, I told you about this Justice 

Department investigation into the CPD and asked you about moving forward with a consent 

decree upon the issuance of the investigation’s findings.  You replied that you “don’t know 
anything about” the investigation and that you “would have to study it.”  At your 

confirmation hearing, you responded to a question by Senator Hirono by saying “[t]he 
consent decree itself is not necessarily a bad thing, could be a legitimate decision…I just 
think that caution is always required in these cases.” 

It was the assessment of the career Justice Department professionals who conducted the CPD 

investigation that the CPD must undergo significant reforms to rebuild trust with the 

communities most challenged by violent crime and that “it is not likely to be successful in 

doing so without a consent decree with independent monitoring.” 

a. Will you commit that, if you are confirmed, you will honor the Agreement in 

Principle that the Justice Department signed on January 13? 

RESPONSE: While I have not been privy to the discussions that led to the aforementioned 

agreement, I believe it is important to partner with law enforcement agencies that require 

assistance, and the recommendations made by career staff can be useful in attempting to achieve 

those goals. As I testified before the Committee, I think that there are concerns with the impact 

of using consent decrees for policy purposes and that caution should be used in these cases. If I 

am fortunate enough to be confirmed as Attorney General, I will carefully evaluate this 

agreement and the internal information that led to that agreement, and continue to search for 

solutions to problems in policing so we can best protect the rights of individuals while also 

protecting the public from crime. I look forward to working with you, the City of Chicago, and 

the Chicago Police Department on this important matter. 

b. Will you commit that, if you are confirmed, you will work with the City to 

implement the reform recommendations made by the Department, including 

through the use of a consent decree? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will carefully 

evaluate this agreement and the internal information that led to that agreement, and continue to 

search for solutions to problems in policing so we can best protect the rights of individuals while 

also protecting the public from crime. I look forward to working with you, the City of Chicago, 

and the Chicago Police Department on this important matter. 

3. I sent a letter on December 13 to Attorney General Lynch inquiring whether there is an 

ongoing criminal investigation by career Justice Department employees into Russian 

interference in the 2016 U.S. presidential election.  That night Attorney General Lynch stated 

in a television interview that an investigation is ongoing.  
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When you and I met prior to your confirmation hearing, I asked if you would continue this 

investigation if you were confirmed as Attorney General.  You responded “If there’s a basis 
to continue it, yes. There may be.  But Congress also has investigations ongoing.” 

I was troubled by your answer.  Congress does have a key role to play in investigating 

Russia’s actions and amplifying the Obama Administration’s sanctions on Russia.  But only 
the Justice Department has the authority to prosecute the perpetrators.  We need an Attorney 

General who will protect our democratic processes from foreign interference.  And that 

Attorney General may also have to stand up to President-elect Trump, who inexplicably 

continues to embrace Russian President Vladimir Putin. 

a. Have you read the unclassified or classified versions of the January 6 Intelligence 

Community Assessment “Assessing Russian Activities and Intentions in Recent US 
Elections”?  

RESPONSE:  No. 

b. Do you believe that this assessment provides the “basis” you said you needed for the 

Department of Justice to continue a criminal investigation into Russian interference 

in the 2016 U.S. presidential election? 

RESPONSE:  See response to 3(a). 

c. Will you commit that, if you are confirmed as Attorney General, you will not 

impede or shut down any FBI or Justice Department investigation into Russian 

efforts to influence the 2016 U.S. presidential election? 

RESPONSE:  I am unaware of any investigations beyond what is contained in public reporting.  

As such, I am unable to comment on the status of any such investigations except to say that I 

believe all investigations by the Department of Justice must be initiated and conducted in a fair, 

professional, and impartial manner, without regard to politics or outside influence.  The 

Department must follow the facts wherever they lead, and make decisions regarding any 

potential charges based upon the facts and the law, and consistent with established procedures of 

the Department.  That is what I always did as a United States Attorney, and it is what I will insist 

upon if I am confirmed as Attorney General.  

d. Will you commit that, if you are confirmed as Attorney General, you will recuse 

yourself from any ongoing FBI or Justice Department investigation into Russian 

efforts to influence the 2016 U.S. presidential election? 

RESPONSE: I am not aware of a basis to recuse myself from such investigations.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 
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e. Will you commit that, if you are confirmed as Attorney General, you will recuse 

yourself from any investigation into whether President-elect Trump or any of his 

family, campaign staff, business associates or advisors had any communication with 

Russian officials or operatives during the 2016 U.S. presidential campaign, or had 

any connection to, knowledge of, or involvement in Russian efforts to influence the 

2016 U.S. presidential election? 

RESPONSE: I am not aware of a basis to recuse myself from such investigations.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

4. In 2008, Donald Trump Jr. said the following about the Trump Organization: “we see a lot of 

money pouring in from Russia.” 

a. Do you know how much of the Trump Organization’s assets or debts are held or 

owned by Russian individuals, businesses, and/or government officials? 

RESPONSE: No. 

b. Do you know how much money Russian individuals, businesses and/or government 

officials have paid to, invested in, or otherwise “pour[ed] in” the Trump 
Organization? 

RESPONSE: No. 

c. If you are confirmed as the chief law enforcement officer of the United States, how 

will you ensure that the actions of President-elect Trump and his administration are 

not influenced or impacted by the Trump Organization’s financial connections with 
Russian individuals, businesses, or government officials? 

RESPONSE: If I am confirmed as Attorney General, I would faithfully enforce federal laws, 

including any applicable laws regarding conflicts of interest. I will also instruct the Office of 

Legal Counsel to provide the President with guidance on identifying and mitigating conflicts of 

interest. 

d. Do you believe the American people would benefit from full transparency of the 

Trump Organization’s assets, debts, and foreign entanglements? 

RESPONSE: As required by law, President Trump released a financial disclosure form that is 

available to the public. I have not studied it.  However, it is my understanding that while a tax 

return shows how much a taxpayer paid in taxes, it does not provide any more information than a 

financial disclosure about the identity and nature of one’s assets. 
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e. Should such transparency include the public release of President-elect Trump’s tax 

returns for each year in which he has campaigned for or served in the office of 

President of the United States? 

RESPONSE: See response to 4(d). 

5. On July 9, 1997, you expressed strong support for robust bipartisan Congressional 

investigations into whether China attempted to influence the 1996 presidential election.  You 

said on the Senate floor: 

We need a bipartisan effort, similar to those conducted in the past. We need 

the spirit of Howard Baker in the Watergate hearings who, as a Republican, 

made sure that he cooperated in that investigation and sought the truth. We 

need the spirit of Warren Rudman, Republican, who participate in the 

Irangate matters that were investigated here. He always sought to get to the 

truth regardless of politics. 

a. Do you believe that we need to “get to the truth” about Russian interference in the 

2016 U.S. presidential election, “regardless of politics”? 

RESPONSE: It is always important to see truth, regardless of politics. 

b. If your answer to question 5(a) is yes, how do you believe we should get to this 

truth? 

RESPONSE: In general, the best way to get to truth is in a fair, professional, and impartial 

manner, without regard to politics or outside influence. 

c. If your answer to question 5(a) is no, how do you differentiate allegations of Chinese 

interference in the 1996 election from allegations of Russian interference in the 2016 

election? 

RESPONSE: I do not have a basis for comparison, as I am not aware of the details of any 

investigations beyond what is contained in public reporting.  As such, I am unable to comment 

on the status of any such investigations except to say that I believe all investigations by the 

Department of Justice must be initiated and conducted in a fair, professional, and impartial 

manner, without regard to politics or outside influence.  The Department must follow the facts 

wherever they lead, and make decisions regarding any potential charges based upon the facts and 

the law, and consistent with established procedures of the Department.  That is what I always did 

as a United States Attorney, and it is what I will insist upon if I am confirmed as Attorney 

General. 

d. If you are confirmed as Attorney General, will you support and assist Congressional 

investigations into Russian interference in the 2016 U.S. presidential election, 

including by providing information that Members of Congress – Democrats, 

Republicans and Independents alike - request as part of such investigations?  
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RESPONSE: I will support all appropriate investigations and respond to appropriate requests. 

6. During his confirmation hearing, Congressman Michael Pompeo, the nominee for the 

Director of the Central Intelligence Agency, was asked by Senate Select Committee on 

Intelligence (SSCI) Vice Chairman Mark Warner “[d]o you pledge to continue to pursue 

your own investigation into ongoing Russian active measures and any attempts they or others 

may have to undermine the United States, our political system, or our position in the world?” 
Congressman Pompeo answered “Senator, I do.” 

Do you pledge to continue to pursue any ongoing investigation by the Justice 

Department into Russian interference in the 2016 election or any other attempts Russia 

may have made to undermine the United States, our political system, or our position in 

the world? 

RESPONSE: I am unaware of any investigations beyond what is contained in public reporting.  

As such, I am unable to comment on the status of any such investigations except to say that I 

believe all investigations by the Department of Justice must be initiated and conducted in a fair, 

professional, and impartial manner, without regard to politics or outside influence.  The 

Department must follow the facts wherever they lead, and make decisions regarding any 

potential charges based upon the facts and the law, and consistent with established procedures of 

the Department.  That is what I always did as a United States Attorney, and it is what I will insist 

upon if I am confirmed as Attorney General.  

7. On September 28, 2016, Director James Comey of the Federal Bureau of Investigation 

testified before the House Judiciary Committee and was asked about the Department’s 

standard for commenting on whether an investigation is underway.  Director Comey stated 

that “[o]ur standard is we do not confirm or deny the existence of investigations,” but he 
cited examples of “exceptional circumstances” that he said justified commenting on the 

existence of investigations, including “when there is a need for the public to be reassured” 
and “where the public needed transparency.” 

a. Do you agree with Director Comey that Department of Justice officials are justified 

in commenting on the existence of investigations in exceptional circumstances, 

including “when there is a need for the public to be reassured” and “where the 

public need[s] transparency”?  

RESPONSE: I am not familiar with the basis for Director Comey’s remarks.  

b. Do you believe that the American people deserve to know whether the Department 

of Justice is fully investigating the extent of Russian interference in the 2016 U.S. 

presidential election? 

RESPONSE: Decisions regarding informing the public of ongoing Department investigations 

should comply with the law and departmental procedures. 
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c. Will you commit to promptly inform the American people about the outcome of the 

Department of Justice’s investigation of Russian interference in the 2016 U.S. 

presidential election? 

RESPONSE: If confirmed, I will follow the law and departmental procedures with regard to 

informing the public regarding the outcome of Department investigations. 

d. Will you commit to promptly inform the American people if the Department of 

Justice closes, terminates, or declines to further pursue an investigation into Russian 

interference in the 2016 U.S. presidential election? 

RESPONSE: If confirmed, I will follow the law and departmental procedures with regard to 

informing the public regarding the outcome of Department investigations. 

8. During his confirmation hearing, General John Kelly, the nominee for Secretary of 

Homeland Security, was asked if he accepted the conclusions of the intelligence community 

regarding Russian interference in our election. He answered “yes, with high confidence.” 

Do you agree with General Kelly’s answer? 

RESPONSE: I have no reason to disagree with him. 

9. The Foreign Emoluments Clause in Art. I, Section 9, Clause 8 of the Constitution states that 

“No Title of Nobility shall be granted by the United States; and no Person holding any Office 

of Profit or Trust under them, shall, without the Consent of the Congress, accept of any 

present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign 

State.” 

The Foreign Emoluments Clause reflects a fundamental priority of the Founding Fathers as 

they designed our form of government.  They were worried about foreign powers attempting 

to influence and corrupt the leadership of our nation, so the Constitution included safeguards 

against pressure from such powers, particularly the Foreign Emoluments Clause, which was 

adopted unanimously at the Constitutional Convention.  As Delegate Edmund Randolph of 

the Continental Congress said during the ratification debates in Virginia, “[i]t was thought 

proper, in order to exclude corruption and foreign influence, to prohibit any one in office 

from receiving or holding any emoluments from foreign states.” 

a. Do you believe that all current provisions of the Constitution must be followed and 

enforced, including the Foreign Emoluments Clause? 

RESPONSE: Yes.  

b. If you are confirmed as Attorney General, what steps will you take to ensure that 

the Foreign Emoluments Clause is followed and enforced? 
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RESPONSE: If confirmed as Attorney General, I will take all appropriate actions in the course 

of my duties, including providing legal advice upon request, to ensure that office holders comply 

with their constitutional obligations.   

c. President-elect Trump says that he is taking steps to avoid unconstitutional 

emoluments.  But without seeing his federal tax returns and having full 

transparency of his and his family’s business holdings and debts, how can the 

American people be confident that all potential emoluments have been eliminated 

and will continue to be avoided throughout his Presidency? 

RESPONSE: As you noted, President Trump has stated that he will comply with his obligations 

under the Foreign Emoluments Clause, and in fact, will take additional steps beyond what may 

be required under the Constitution.  

d. President-elect Trump has said he will donate to the U.S. Treasury profits from 

foreign government payments made to his hotels.  Do you believe that the 

subsequent donation of payments can cure a violation of the Foreign Emoluments 

Clause, which provides that no officeholder may “accept” such payment?  If so, 

why?  

RESPONSE: The question posited is not one on which I have devoted any study, and would 

depend on a number of facts and specific circumstances, which do not exist at this time. 

Therefore, I am not in a position to offer even an informal opinion on it. If I am fortunate 

enough to be confirmed as Attorney General, I would provide legal advice on such matters only 

after examining the relevant facts and circumstances presented, and consulting with the Office of 

Legal Counsel and any other component of the Department having expertise bearing on such 

matters. 

e. If the Office of Legal Counsel is asked to assess the legality of any receipt of 

emoluments by President Trump, would you recuse yourself from reviewing or 

influencing the Office’s decision?  If not, why not? 

RESPONSE: I am not aware of a basis to recuse myself from such matters. If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department. 

f. On what basis will you decide when to personally recuse yourself from involvement 

in a case, investigation or other matter involving the financial interests of President-

elect Trump or his family?  

RESPONSE: I am not aware of a basis to recuse myself from such matters. If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 
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my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department.  

g. If you recuse yourself from involvement in a case, investigation, or other matter 

involving the financial interests of President-elect Trump or his family, will you 

commit to having the matter handled by career Justice Department officials instead 

of political appointees?  If not, why not?  

RESPONSE: I am not aware of a basis to recuse myself from such matters. If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department.  

10. If we are serious about reducing the number of shootings in Chicago, we cannot ignore the 

pipeline of illicitly-trafficked guns from Indiana into Chicago.  As Lake County Indiana 

Sheriff John Buncich said last year, hundreds of guns from Lake County show up in Chicago 

crimes every year, and “individuals are skirting federal law, especially at these gun 

shows…there’s a lot of illegal gun sales.” 

a. Will you commit that, if you are confirmed, you will work with officials in Indiana 

on reforms that will reduce the illicit trafficking of guns from Indiana gun shows to 

the streets of Chicago?  

RESPONSE: If I am confirmed, I will make enforcement of federal gun crimes a top priority 

and aggressively engage with state and local law enforcement partners to achieve consistent 

policies for the apprehension of those violating federal gun laws. Properly enforced, federal gun 

laws can reduce crime in our cities and communities. 

b. Will you commit that, if you are confirmed, you will make it a priority of the 

Department of Justice to investigate and prosecute those who are selling guns that 

supply Chicago’s criminal gun market? 

RESPONSE: If I am confirmed, I will make enforcement of federal gun crimes a top priority 

and aggressively engage with state and local law enforcement partners to achieve consistent 

policies for the apprehension of those violating federal gun laws. Properly enforced, federal gun 

laws can reduce crime in our cities and communities. 

c. If you are confirmed, what steps will you take to ensure that cases involving straw 

purchasing, gun trafficking, and dealing in firearms without a license are 

prosecuted? Will the Department of Justice’s budget requests support additional 

resources, specifically for ATF, to enforce these laws? 

RESPONSE: If I am confirmed, I will make reduction of illegal interstate trafficking of firearms 

a priority.  I will work with Congress to ensure that the ATF has the resources necessary to fairly 

and efficiently investigate criminal activity. I understand the challenges ATF faces and believe 
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with proper support and with vigorous prosecutions, ATF will be more productive without large 

increases in funding. 

11. Two critically important law enforcement tools for fighting violent crime are crime gun 

tracing and ballistics matching. Local police departments and sheriff’s offices can use ATF’s 

online eTrace tool to trace guns recovered in crime in order to generate leads in criminal 

investigations and to identify those who illegally traffic in guns.  And ATF’s National 

Integrated Ballistic Information Network (NIBIN) lets local law enforcement take digital 

computer images of ammunition casing evidence recovered at crime scenes and match them 

to particular guns.  This helps law enforcement identify trigger-pullers and helps discover 

links between gun crimes.  

I have made it a priority to encourage every local law enforcement agency in Illinois to trace 

all of their crime guns through eTrace and to use NIBIN for all recovered ammunition 

casings. I have reached out to hundreds of police chiefs and sheriffs in my state about these 

tools, and 476 Illinois law enforcement agencies now use eTrace and 260 use NIBIN.  These 

tools help solve crimes.  

If confirmed as Attorney General, would you take steps to urge all state and local law 

enforcement agencies to use eTrace and NIBIN for all guns and ammunition casings 

recovered in crimes? 

RESPONSE:  I have always believed that forensic analysis, and particularly firearms analysis, is 

key in reducing gun crime.  If I am confirmed, I look forward to working with you with respect 

to eTrace and NIBIN. 

12. You have repeatedly emphasized the importance of enforcing the gun laws on the books. 

FBI NICS background checks on prospective gun purchasers are one of the most important 

mechanisms we have to enforce the laws that prohibit felons, the mentally unstable, and other 

prohibited purchasers from obtaining guns. 

a. Will you commit that, if you are confirmed, you will work to ensure that the records 

in the NICS background check system are as complete and up-to-date as possible? 

RESPONSE:  Yes. 

b. Will you commit that, if you are confirmed, the Department of Justice will not 

submit budget requests that seek to reduce the amount of FBI resources and the 

number of FBI personnel dedicated to operating the NICS system below FY17 

levels? 

RESPONSE:  Through my service as a United States Attorney, and as a Senator, I am aware of 

the difficult choices that the Justice Department has to make during times of fiscal uncertainty.  

If I am fortunate enough to be confirmed as Attorney General, I will strive to ensure that the 

Department maintains the resources necessary to accomplish its mission, and that those resources 

are utilized in the most efficient and effective manner possible. 
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c. Will you commit that, if you are confirmed, the FBI will respect and enforce current 

federal and state laws regarding NICS background checks, including by assisting 

each state to conduct checks on gun sales in that state? 

RESPONSE:  Yes.    

d. Will you commit that, if you are confirmed, the FBI will continue to run NICS 

background checks on private sales in any state when the private seller voluntarily 

goes to a federally-licensed dealer to conduct a background check on the buyer? 

RESPONSE:  Yes. 

13. On May 6, 1998, you spoke at length on the Senate floor about federal conflict of interest 

laws.  You described the “fundamental principle that a man or woman can only serve one 

master, not two, and should not be holding public office with a clear conflict of interest.”  

You continued: 

We have crafted over the years a series of laws that are designed in such a 

way that those laws protect the public from conflicts of interest and other 

types of unhealthy relationships that would put that person in office in a 

position in which his total fidelity is to anything other than the government 

which he represents. That is what we are looking for. Somewhere in the Book 

of Ecclesiastes the preacher said “A bribe corrupts the mind.” A conflict of 
interest corrupts the mind. The person is torn. You cannot serve two masters. 

You can only serve one master. 

You also said in a press release that day that “Laws should apply equally to all people.” 

a. Do you believe that President-elect Trump has rid himself of his conflicts of interest 

such that his “total fidelity” is now only to the government which he represents? 

RESPONSE: While I have not studied this matter, it is my understanding that President Trump 

has taken steps to isolate himself from his business interests and to devote himself fully to the 

duties of the presidential office. 

b. How can the American people verify that President-elect Trump’s “total fidelity” is 

only to the government which he represents if he does not release his annual tax 

returns? 

RESPONSE: As required by law, President Trump released a financial disclosure form that is 

available to the public.  I have not studied it.  However, it is my understanding that while a tax 

return shows how much a taxpayer paid in taxes, it does not provide any more information than a 

financial disclosure about the identity and nature of one’s assets. 

Document ID: 0.7.10659.61903-000001 

13 



 
 

   

 

 

   
 

 

 

 

  

 

 

   

 

 

 

    

  

 

  

 

    

   

  

  

  

 

  

  

  

   

 

   

  

  

 

   

   

14. In an interview on November 23, President-elect Trump said “the president can’t have a 
conflict of interest.  

In your view, is this an accurate statement? 

RESPONSE: I have not discussed this matter with the President and therefore do not know what 

he meant by that statement.  

15. In your May 6, 1998 Senate floor speech on conflicts of interest you said “U.S. attorneys are 

prosecuting people who do these kinds of things with these kinds of conflicts. To pass a law 

to say everybody else has to adhere to them except for one individual because he or she is 

special is a big mistake.” 

Do you think it is a “big mistake” to have federal criminal conflict of interest laws that 

do not apply to the President? 

RESPONSE: I have not had a chance to study this issue in any detail. It is my understanding 

that in recent history, Presidents have followed the conflicts statute as though it applied to them, 

but the Department of Justice has explained that applying conflicts laws to the President would 

either disable him from performing one or more of his constitutional duties or augment the 

Constitution’s qualifications for becoming President because, in general, conflicts laws force 

either recusal or divestiture. The Constitution precludes both. 

16. On January 5, The Wall Street Journal published a story entitled “Trump’s Debts are Widely 
Held on Wall Street, Creating New Potential Conflicts.”  The story noted that President-elect 

Trump said in his financial disclosure form that his businesses owe at least $315 million to 

ten companies. But The Wall Street Journal analyzed these debts and found that they had 

been securitized and are now held by more than 150 companies.  Also, Mr. Trump did not list 

in his disclosure form his debts for partnerships that he does not fully control.  The Journal 

was able to identify at least $1.5 billion in such debts, including loans that Mr. Trump 

personally guaranteed.   

The potential for conflicts of interest here is staggering.  For example, as The Journal noted, 

“Deutsche Bank, which is under investigation by the U.S. Justice Department over its equity 

trades for wealthy clients in Russia, is the single biggest lender to properties controlled by 

Mr. Trump.” 

In addition, The Journal found that “If the Trump businesses were to default on their debts, 

the giant financial institutions that serve as so-called special servicers of these loan pools 

would have the power to foreclose on some of Mr. Trump’s marquee properties or seek the 

tens of millions that Mr. Trump personally guaranteed on the loans.”  One of the main 

servicers of Mr. Trump’s debt is Wells Fargo, which was recently penalized by the Consumer 

Financial Protection Bureau for creating sham consumer accounts.  

As The Journal concluded, a broad array of financial institutions “now are in a potentially 

powerful position over the incoming president.” 
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a. Do you agree with this conclusion? 

RESPONSE: I have not had a chance to study this issue, and I am not privy to the details of the 

Department’s settlement with Deutsche Bank, nor am I familiar with the President’s interests as 

they relate to Deutsche Bank.  Without all the facts and without the resources of the Department 

of Justice at my disposal, it would be premature for me to provide a legal opinion on the matter. 

b. What would be your plan, if you are confirmed, to ensure that President Trump and 

his family are not susceptible to pressure from the financial institutions that hold 

their and their businesses’ debt? 

RESPONSE: If I am confirmed, I will take whatever steps are necessary to ensure that the 

Department of Justice represents the interests of the American people in the impartial 

enforcement of the law. I am not privy to the details of the President’s or his family’s interests 
as they relate to any financial institutions.  Therefore, it would be premature to announce how the 

Department might proceed in mitigating a hypothetical conflict of interest. 

17. There is an important program in the Justice Department’s Office of Justice Programs called 

the John R. Justice Program.  Named after the late former president of the National District 

Attorneys Association, the John R. Justice Program provides student loan repayment 

assistance to state and local prosecutors and public defenders across the nation. Congress 

created this program in 2008 and modeled it after a student loan program that DOJ runs for 

its own attorneys.  The John R. Justice program helps state and local prosecutors and 

defenders pay down their student loans in exchange for a three-year commitment to their job.  

This is a very effective recruitment and retention tool for prosecutor and defender offices.  

And since DOJ is giving hundreds of millions of dollars in grants each year to state and local 

law enforcement, which generates more arrests and more criminal cases, it is critical that we 

help prosecutor and defender offices keep experienced attorneys on staff to handle these 

cases. 

The John R. Justice Program has helped thousands of prosecutors and defenders across the 

country.  But for the program to remain successful, the Department of Justice must remain 

committed to funding this program and to carefully administering it.  

Will you commit to keep this program operating during your tenure if you are 

confirmed? 

RESPONSE: While I am not familiar with the specifics of the current funding levels associated 

with the John R. Justice Program, if confirmed, I will make funding decisions only after a careful 

evaluation of any current practice or program administered by the Department and the 

effectiveness of those practices to aid in the administration of justice. I will endeavor to direct 

and utilize the resources of the Department in the most effective manner possible to ensure the 

enforcement of federal law and the protections they provide. 
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18. You have said that marijuana should not be legalized and that “good people don’t smoke 
marijuana.” 

Would you oppose the nomination of a person to a position in the Justice Department 

or a federal judgeship if you found out that the person had used marijuana in his or her 

life? 

RESPONSE: My words have been grossly mischaracterized and taken out of context.  As can be 

seen from the full quote, which I have provided below, I was discussing the value of treating 

people for using dangerous and illegal drugs like marijuana, and the context in which treatment 

is successful. As I have done in the Senate, if I were fortunate enough to be confirmed as 

Attorney General, I would look closely at potential nominees to evaluate their character and 

fitness for the position. 

Senate Caucus on International Narcotics Control, April 2016: 

“I’ll just comment, because I was talking to somebody that's experienced in this, 

recently; it was the prevention movement that really was so positive. And it led to this 

decline, to the creating of knowledge that this drug is dangerous, you cannot play with it, 

it’s just not funny it is not something to laugh about, and trying to send that message with 

clarity that good people don’t smoke marijuana. And the result of that is, to give that 

away and make it socially acceptable, creates the demand—the increased demand that 

results in people being addicted or impacted adversely. I just hope that we can get our 

thoughts together on it. I believe the Department of Justice needs to be clearer, I believe 

the President really needs to reassert some leadership on this; I think it’s really serious.” 

19. Although the population of Alabama is more than one quarter African American, there has 

never been an African-American judge from Alabama on the federal appeals court.  Last 

February, President Obama sought to fill an 11th Circuit vacancy by nominating Abdul 

Kallon, a highly-regarded African-American judge from Alabama whose district court 

nomination you supported in 2009.  However, you did not submit your blue slip for Judge 

Kallon’s nomination to the 11th Circuit, meaning this Committee could not move forward 

with a hearing.   

a. Why did you not submit your blue slip?  

RESPONSE: As Senator Shelby and I expressed in our statement when Judge Kallon was 

nominated, we had negotiated in good faith for several months with the White House to fill 

judicial vacancies.  We believed progress had been made, but as it turned out, the White House 

was not interested in good faith negotiations.  The White House announced Judge Kallon’s 

nomination outside of those negotiations and at a very late date.  Accordingly, we exercised our 

Senatorial prerogative not to return the blue slips. 

b. In your view, is Judge Kallon qualified to serve on the 11th Circuit? 
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RESPONSE: I supported Judge Kallon’s nomination to the United States District Court for the 
Northern District of Alabama in 2009.  As you know, Senators exercise a more exacting review 

for nominees to the circuit courts, which I never had the opportunity to do in this case.  As you 

may recall, ten of President George W. Bush’s circuit court nominees were not confirmed and 

were returned at the end of his Administration.  Of note, Judge William Smith was nominated to 

the First Circuit on December 6, 2007, and was rated “Well Qualified” by the American Bar 

Association (ABA), but neither Senator Reed nor Senator Whitehouse returned blue slips on his 

nomination citing the need to conduct a “through and independent review” of his record and 

stating: “Before giving someone a lifetime appointment to the federal bench we need to carefully 

review their record.”1 Previously, Senator Whitehouse had suggested in September 2007 that it 

was too late in the president’s term to consider a nomination to the First Circuit.  Also notable is 

the nomination of Mr. Shalom Stone to the Third Circuit on July 17, 2007. He was rated 

“Substantial Majority Qualified/Minority Well Qualified” by the ABA, but neither Senator 

Lautenberg nor Senator Menendez returned blue slips on his nomination.  Similarly, U.S. 

Attorney Rod Rosenstein was nominated to the Fourth Circuit on November 15, 2007, and was 

rated “Unanimous Well Qualified” by the ABA, but neither Senator Cardin nor Senator Mikulski 

returned blue slips on his nomination. 

20. On January 23, 2009, you issued a press release announcing your opposition to President 

Obama’s nomination of Timothy Geithner for Treasury Secretary.  You said: 

I have decided to vote against Mr. Geithner’s nomination because his failure to 
properly pay his taxes on multiple occasions was, in my view, likely a deliberate 

attempt to avoid his tax obligations. Failure to pay taxes would disqualify any 

IRS agent from further employment, so it should also disqualify Mr. Geithner 

from being confirmed Secretary of the Treasury, a cabinet position that oversees 

the IRS and prosecutions for tax evasion. 

You went on to say: 

The American people have made clear that they want accountability and 

responsibility restored to Washington. Ignoring Mr. Geithner’s failure to pay his 
taxes and elevating him to Secretary—where he will supervise agents and other 

officials who would be subject to termination for a similar breach of trust—is not 

a good way to meet the public’s expectations. 

Are you confident that President-elect Trump has properly paid all his taxes? Please 

explain the basis for your response. 

RESPONSE: President Trump is the duly-elected President of the United States.  The American 

people have decided he is both qualified and the best person for the job of leading this country. I 

have no knowledge regarding the President’s taxes that would cause me to doubt what he has 

publicly stated regarding that issue. 

1 John Mulligan and G. Wayne Miller, “Bush selects Smith for U.S. appeals court,” The Providence Journal, Dec. 7, 

2007. 
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21. Will you commit that, if you are confirmed as Attorney General, you will work to 

enjoin state laws that restrict voting and registration in ways that disproportionately 

affect African-American or other minority voters? 

RESPONSE: As I testified before the Committee, government cannot create laws designed to 

improperly inhibit the right of any eligible citizens to vote. If I am confirmed as Attorney 

General, I am committed to enforcing all of the federal laws within the Department’s jurisdiction, 
and particularly the laws regarding voting, in a fair and even-handed manner. 

22. At your nomination hearing, you suggested that section 2 of the Voting Rights Act provides 

adequate remedies to problematic voting restrictions. However, consider the example of the 

North Carolina voting law, which the U.S. Court of Appeals for the Fourth Circuit held was 

based on discriminatory intent.  While section 2 of the Voting Rights Act permitted the 

state’s misconduct to be remedied through litigation, this only occurred after much of the law 

had been implemented in the 2014 election. Prior to Shelby County, this law would have 

been reviewed by DOJ through the preclearance mechanism and these unconstitutional 

voting restrictions would have been stopped before any harm was done. 

In light of the time lag involved in section 2 enforcement, how can you suggest a Voting 

Rights Act without preclearance is adequate? 

RESPONSE: If I am confirmed as Attorney General, I will enforce the law and the Constitution 

and leave to Congress the determination of whether to enact changes to the law. Further, this 

question implicates an ongoing legal matter that I may be called upon to review; therefore, it 

would be inappropriate for me to offer an opinion at this time. 

23. At your nomination hearing, you stated that the “Supreme Court decided that we should not 

have…preclearance.” However, in Shelby County v. Holder, the Supreme Court did not find 

that preclearance was unconstitutional, but that the formula for determining which 

jurisdictions are subject to preclearance is unconstitutional.  

In 2015, I joined Senator Leahy and Senator Coons in introducing the Voting Rights 

Advancement Act (VRAA), in order to update the preclearance formula and restore the 

Voting Rights Act. The VRAA responds to many of the Court’s concerns about the original 

preclearance formula, which you also criticized during the 2006 reauthorization of the Act. 

For example, the VRAA includes a rolling preclearance coverage formula that applies to all 

states and hinges on a finding of repeated voting rights violations in the preceding 25 years. 

a. Do you agree that the Supreme Court has not held that preclearance is 

unconstitutional? 

RESPONSE: The U.S. Supreme Court has not held that preclearance is necessarily 

unconstitutional. The Court has concluded that preclearance is an “extraordinary” remedy that 

may be permitted in the appropriate circumstances under Congress’s exercise of its power under 

the Reconstruction Amendments. 
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b. Without asking you to take a position on the specifics of the VRAA, would an 

updated coverage formula address your concerns about preclearance? 

RESPONSE: If confirmed as Attorney General, I would welcome the opportunity to work with 

your office and any members of the Committee on legislation affecting our nation’s voting laws. 

This would include legislation that is both consistent with constitutional limits and designed to 

address the issues you have raised. I would defer to Congress on how this important issue should 

be deliberated within the legislative branch. 

24. In Wisconsin, a newly-implemented voter photo identification law led to challenges and 

confusion in the April primary. Consider the case of Eddie Lee Holloway, Jr.  He moved 

from my home state of Illinois to Wisconsin in 2008 and was able to vote without any 

problems before the voter ID law went into effect. After the law was passed, Mr. Holloway 

went to a DMV in Milwaukee with an expired Illinois photo ID, his birth certificate, and his 

Social Security card to obtain a Wisconsin photo ID for voting. However, his application was 

rejected due to a clerical error on his birth certificate, which read “Eddie Junior Holloway.” 

Mr. Holloway spent hundreds of dollars traveling to Illinois to try to fix this problem. In 

addition to the Milwaukee DMV, he visited the Vital Records System in Milwaukee, the 

Illinois Vital Records Division in Springfield, an Illinois DMV, and his high school in 

Decatur, Illinois—all in an attempt to obtain sufficient records for a Wisconsin voter ID. 

Despite all of these efforts, Mr. Holloway was unable to vote in the April primary. 

Unfortunately, Mr. Holloway is not alone. Last year, a study based on data from the annual 

Cooperative Congressional Election Study found: “The patterns are stark. Where strict 

identification laws are instituted, racial and ethnic minority turnout significantly declines.” 
For example, among Latino voters, “turnout is 7.1 percentage points lower in general 

elections and 5.3 percentage points lower in primaries in strict ID states than it is in other 

states.” 

What is your response to people like Mr. Holloway who have been prevented from 

exercising their fundamental right to vote due to burdensome voter ID laws? 

RESPONSE: As I testified at the hearing, government cannot create laws designed to 

improperly inhibit the right of any eligible citizens to vote. The voting rights of Americans are 

protected by federal law, including the Voting Rights Act. The Supreme Court held in Crawford 

v. Marion County Election Board, that voter identification laws are neither per se 

unconstitutional, nor do they necessarily violate the Voting Rights Act. The analysis of such laws 

are specific to the particular law, the jurisdiction, and a wide range of factors that Congress has 

identified as relevant in determining whether a particular voting practice comports with the 

Voting Rights Act. If I am confirmed as Attorney General, I am committed to enforcing all of the 

federal laws within the Department’s jurisdiction, and particularly the laws regarding voting, in a 

fair and even-handed manner. 

25. In 2014, GAO released a study on the impact of voter ID laws, at the request of Senators 

Sanders, Leahy, Schumer, Nelson, and myself. The study found that in two states with strict 
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voter ID laws—Kansas and Tennessee—the laws hurt turnout. The impact of the law was 

greatest among African-Americans, young people, and newly-registered voters. 

Do the results of this study concern you? 

RESPONSE: I am not familiar with this study.  I would note, however, that the bipartisan 

Carter-Baker Commission report, “Building Confidence in U.S. Elections: Report of the 

Commission on Federal Election Reform,” found that “there is no doubt” that voter fraud occurs, 

that “a good ID system could deter, detect, or eliminate several potential avenues of fraud – such 

as multiple voting or voting by individuals using the identities of others or those who are 

deceased – and thus it can enhance confidence,” and that “most advanced democracies have 

fraud-proof voting or national ID cards, and their democracies remain strong.” 

26. At our meeting before your nomination hearing, you acknowledged that in your state, there 

was a “brutal, ruthless denial of the right to vote.” You went on to say that the Voting Rights 

Act “fixed it.” However, just two years ago, your state made national headlines for closing or 

reducing service at more than 30 DMV locations, shortly after Alabama enacted a law 

requiring voters to present a photo ID to vote. 

The NAACP Legal Defense Fund wrote to state officials to “raise [their] grave concerns 

regarding the State’s intended closures” which occurred “predominantly in rural counties 

with large Black populations, high poverty rates, and little to no public transportation.” 
Congresswoman Terri Sewell called for a DOJ investigation into the closures, stating that the 

“closures will potentially disenfranchise Alabama’s poor, elderly, disabled, and black 

communities.” The federal Department of Transportation opened a civil rights investigation 

to examine the incident. 

Did you disagree with Congresswoman Sewell’s conclusions on how the closures might 

impact Alabama voters? 

RESPONSE: As I testified before the Committee, it is my understanding that these offices were 

closed and selected for consolidation due to state budgetary constraints and that the offices were 

selected based on areas with the lowest population levels. It was later determined that many of 

the closures were in counties with large African-American populations and so the decision was 

reversed. It is my understanding that every county in the state has a Board of Registrars and 

state election officials now issue photo voter identification cards on their own to ensure residents 

in affected counties retain the ability to obtain state-issued identification for the purposes of 

voting. As a federal elected official, I was not involved in or consulted regarding this process. 

27. You have been outspoken in your defense of religious freedom for Christians.  For example, 

you denounced a 1997 court order that limited prayer in Alabama public schools, calling it 

“one more example of the effort by the courts to eliminate the natural expression of religious 

belief from public life.” A year later, you introduced a Senate resolution “affirming the right 

to display the Ten Commandments in public places, including government offices and 

courthouses.” You said “[w]e’ve got to end the hostility toward the display of the Ten 

Commandments in public places.” 
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You have been much more ambivalent about religious freedom for Muslims.  You have 

referred to it as “a toxic ideology” and said of American Muslims “our nation has an 

unprecedented assimilation problem.”  In response to President-elect Trump’s proposed ban 

on Muslim immigrants, you said, “I think it’s appropriate to begin to discuss this, and he has 

forced that discussion.” 

President-elect Trump has gone further, saying “Islam hates us.” He has also said that there is 

“absolutely no choice” but to close some mosques and that he would consider creating a 

database of American Muslims. And, last July, he launched an offensive attack against Khizr 

and Ghazala Khan—the grieving parents of a fallen Muslim-American solider. 

At the same time, American Muslims are facing a surge in anti-Muslim hate crimes, 

according to the FBI and other experts. 

a. Will you commit to vigorously enforcing civil rights laws to combat discrimination 

against American Muslims, including federal hate crimes laws? 

RESPONSE: If I am confirmed as Attorney General, I will enforce all civil rights law to combat 

discrimination against all Americans, including American Muslims. 

b. Do you believe it would be legally permissible to shut down mosques? 

RESPONSE: This scenario certainly does not sound like something that a law enforcement 

official normally would be engaged in, but without knowing more specifics, I am not able to 

respond to the hypothetical. 

c. Do you believe it would be legally permissible to create a database of American 

Muslims? 

RESPONSE: I do not believe a database of any group of Americans based on their religion 

would pass constitutional scrutiny. 

d. Do you think that President-elect Trump’s comments on the Khan family were 

appropriate? 

RESPONSE: I believe that the President has made clear that he respects the sacrifice made by 

the Khan family. 

e. Last year, President-elect Trump said American Muslims “know who the bad 
apples are, where the bad seeds are and they don't report them.”  But FBI Directors 

Mueller and Comey have both praised the Muslim community for cooperating with 

law enforcement and reporting suspected terrorists.  Do you agree with the 

President-elect or Directors Mueller and Comey? 
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RESPONSE: Based on the individual situations each were referring to at the time, it is likely 

that I would agree with both the President and Directors Mueller and Comey. 

28. Last October marked the seven-year anniversary of the passage of one of the most important 

civil rights laws of our time, the Matthew Shepard and James Byrd, Jr. Hate Crimes 

Prevention Act of 2009. 

You vigorously opposed the law at the time of its passage, saying it was “unwarranted, 

possibly unconstitutional… and it violates the basic principle of equal justice under the law.” 
You went on to say that the bill “has been said to cheapen the civil rights movement.” 
At your nomination hearing, Senator Leahy asked you about this law. You stated:“[T]he law 
has been passed. The Congress has spoken. You can be sure I will enforce it.” 

If you are confirmed to be Attorney General, what steps will you take to vigorously 

enforce the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act of 

2009? 

RESPONSE: I firmly believe that all Americans are entitled to equal protection under the law, 

no matter their background. While as Senators we may have disagreed about the most effective 

ways to address the challenges facing our country, my duty as Attorney General, if I am 

fortunate enough to be confirmed, would be to enforce the laws passed by Congress. I would 

approach enforcement of this law the same way that I would any other federal law—I would 

endeavor to direct and utilize the resources of the Department in the most effective manner 

possible to ensure full enforcement of federal laws and the protections inherent in them.  And I 

will work with our law enforcement professionals to tailor our efforts to ensure the safety of all 

of our communities. 

29. When the Senate considered the Matthew Shepard and James Byrd, Jr. Hate Crimes 

Prevention Act of 2009, you expressed particular concern about a provision in the law that 

expanded federal hate crime protections to cover victims who are targeted based on their 

gender, gender identity, sexual orientation, or disability.  You even suggested this provision 

was unnecessary because women and LGBT individuals do not face serious discrimination, 

saying: “today I am not sure women or people with different sexual orientations face that 

kind of discrimination. I just don’t see it.” 

However, as the New York Times reported last year: 

Even before the shooting rampage at a gay nightclub in Orlando, [Florida], lesbian, gay, 

bisexual and transgender people were already the most likely targets of hate crimes in 

America, according to an analysis of data collected by the Federal Bureau of 

Investigation. 

According to the data, LGBT Americans are “twice as likely to be targeted as African-

Americans, and the rate of hate crimes against them has surpassed that of crimes against 

Jews.” 
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a. At your nomination hearing, you stated that you “understand the demands for 
justice and fairness made by our LGBT community” and that you “will ensure that 

the statutes protecting their civil rights and their safety are fully enforced.” Can you 

elaborate on how you will ensure that the civil rights of gay, lesbian, bisexual, and 

transgender Americans are protected? 

RESPONSE: I firmly believe that all Americans are entitled to equal protection under the law, 

no matter their background. While as Senators we may have disagreed about the most effective 

ways to address the challenges facing our country, my duty as Attorney General, if I am 

fortunate enough to be confirmed, would be to enforce the laws passed by Congress. I would 

endeavor to direct and utilize the resources of the Department in the most effective manner 

possible to ensure full enforcement of federal laws and the protections inherent in them.  And I 

will work with our law enforcement professionals to tailor our efforts to ensure the safety of all 

of our communities. 

b. My staff was unable to find any other instance of you using the term “LGBT” in 
public prior to your nomination hearing.  Is this a term that you have ever used in 

public prior to your hearing? 

RESPONSE:  Yes. 

30. In a 2014 speech to the Anti-Defamation League, FBI Director Comey said: 

Hate crimes are different from other crimes. They strike at the heart of one’s 
identity—they strike at our sense of self, our sense of belonging. The end result is 

loss—loss of trust, loss of dignity, and in the worst case, loss of life. Hate crimes 

impact not just individuals, but entire communities. When a family is attacked 

because of the color of their skin, it’s not just the family that feels violated, but 

every resident of that neighborhood. When a teenager is murdered because he is 

gay, the entire community feels a sense of helplessness and despair. And when 

innocent people are shot at random because of their religious beliefs—real or 

perceived—our nation is left at a loss. 

Do you agree with Director Comey’s statement? 

RESPONSE: I agree with Director Comey that attacks motivated out of prejudice have no place 

in our society. 

31. In 2012, I chaired a hearing of the Subcommittee on the Constitution, Civil Rights, and 

Human Rights that examined hate crimes and the threat of domestic extremism.  After the 

hearing, at my request, the FBI began tracking hate crimes against Arab Americans, Hindu 

Americans, and Sikh Americans, among others. This is a positive step, but if state and local 

law enforcement agencies fail to report hate crimes, we cannot understand the full extent of 

the problem and what steps must be taken to address it. 
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In his speech to the Anti-Defamation League, Director Comey also highlighted this issue, 

noting: 

We need to do a better job of tracking and reporting hate crime to fully understand 

what is happening in our communities and how to stop it. There are jurisdictions 

that fail to report hate crime statistics. Other jurisdictions claim there were no hate 

crimes in their community—a fact that would be welcome if true. We must continue 

to impress upon our state and local counterparts in every jurisdiction the need to 

track and report hate crime. It is not something we can ignore or sweep under the 

rug. 

a. Do you share Director Comey’s concerns about hate crimes being underreported? 

RESPONSE: I am unable to thoroughly evaluate this assertion or offer an opinion as I have not 

been presented with the information necessary to do so. However, if I am fortunate enough to be 

confirmed as Attorney General, I would expect to learn more about this issue and give it careful 

consideration. 

b. Will you commit that, if you are confirmed, you will take steps to ensure that the 

FBI and the Department of Justice work together to improve hate crime reporting 

by state and local law enforcement? 

RESPONSE: Certainly, effective engagement of state and local law enforcement is absolutely 

critical to protecting all Americans. If I am fortunate enough to be confirmed as Attorney 

General, it will be incumbent upon me to ensure that the resources of the Department of Justice 

and our partnerships with state and local law enforcement are utilized in a way that will ensure the 

enforcement of federal law and the protections our laws provide equally for all citizens. 

32. When I was Chairman of the Subcommittee on the Constitution, Civil Rights, and Human 

Rights, I held two hearings on the human rights, fiscal, and public safety consequences of 

solitary confinement. Anyone who heard the chilling testimony of Anthony Graves and 

Damon Thibodeaux—exonerated inmates who each spent more than a decade in solitary 

confinement—knows that this is a critical human rights issue that we must address. 

In light of the mounting evidence of the harmful—even dangerous—impacts of solitary 

confinement, states around the country have led the way in reassessing the practice. Progress 

has been made at the federal level as well. However, there are still nearly 10,000 federal 

inmates in segregation. 

a. Do you believe that long-term solitary confinement can have a harmful impact on 

inmates? 

RESPONSE: It is vital that our prisons be able to secure prisoners and maintain order, but it is 

also important that they be a safe environment for those prisoners while they are incarcerated, as 

well as for those guarding them. I believe that we should closely evaluate the studies and 

evidence and make the best determination about how to handle what can be a dangerous prison 
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population in a way that is both constitutional and effective. 

b. If you are confirmed, can you assure me that you will examine the evidence and 

work with BOP to make ensure that solitary confinement is not overused? 

RESPONSE: Yes. 

33. In federal prosecutions, the majority of drug offenders are non-violent, have low criminal 

histories, and are not leaders or organizers.  In 2015, 48.1 percent of drug offenders were in 

criminal history category I, and 12.9 percent were in criminal history category II.  Indeed, 

82.8 percent of all drug offenses did not involve the use of a weapon.  Only 7.7 percent of all 

drug offenders had an aggravating role adjustment (were leaders, organizers, managers or 

supervisors). A 2016 Report by the United States Sentencing Commission found that the 

number of federal offenders whose most serious offense was simple drug possession 

increased nearly 400 percent during the six-year period between fiscal years 2008 and 2013. 

I introduced Alton Mills to you as an example of one of these low level offenders.  Alton 

Mills spent 22 years in federal prison, on a life sentence, until December 2015 when 

President Obama commuted his sentence. 

If you are confirmed as Attorney General, will you prioritize the prosecution of high-

level drug offenders over low-level offenders? 

RESPONSE: The same 2016 Sentencing Commission Report referenced above notes that the 

400 percent increase in drug possession offenses “is almost entirely attributable” to marijuana 

offenders arrested at or near the United States’ border with Mexico, and that the median quantity 
of marijuana possessed by those arrestees was 22,000 grams, which is 48.5 pounds. Compared to 

the median of 5.2 grams (one-fifth of an ounce) of marijuana possessed by arrestees for drug 

possession offenses in other locations, this seems excessive. These, clearly, are not low-level 

drug possessors, but are drug traffickers who are smuggling their life-destroying poisons across 

the border and into our communities to turn a profit for violent drug cartels. If I am fortunate 

enough to be confirmed as Attorney General, I will vigorously enforce the law and ensure that 

we make the most effective use of our limited enforcement resources to stop illicit drugs from 

being trafficked into our country and our communities. 

34. During your confirmation hearing, you said “We will prosecute those who repeatedly violate 
our borders. It will be my priority to confront these crimes vigorously, effectively and 

immediately.” 

The bipartisan United States Sentencing Commission noted in its April 2015 report that 

illegal reentry cases are a significant portion of all federal cases in which offenders are 

sentenced under the United States Sentencing Guidelines, constituting 26 percent of all such 

cases in fiscal year 2013. 
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In April 2016, the chair of the Sentencing Commission noted that, “there are many low level 

offenders who return to the United States for reasons related to family or work as well as 

reasons relating to conditions in their home country.” 

a. How you would seek to balance limited prosecutorial resources when considering 

illegal reentry cases versus national security cases and other non-immigration 

criminal cases? 

RESPONSE: With limited resources, it is important that the Department of Justice make the 

best use of its resources to address criminal activity. Striking that balance requires regular 

review of enforcement priorities, threats, and available resources to ensure the best allocation. If 

I am fortunate enough to be confirmed as Attorney General, I will endeavor to direct and utilize 

the resources of the Department in the most effective manner possible to ensure the enforcement 

of federal law. 

b. How would you use your discretion in choosing to prosecute particular illegal 

reentry cases?  Would work or family ties in the U.S., or conditions in the foreign 

national’s home country, impact your decision? 

RESPONSE: The choice of whether to prosecute any particular case should always involve a 

review of all of the unique and legally pertinent facts of that case, the relevant law, available 

evidence, and the likelihood of success in the prosecution. 

35. Under the Immigration and Nationality Act, the Attorney General’s determination and ruling 
on all questions of law is controlling. During your confirmation hearing, I asked you how 

you would use your vast authority as Attorney General, including in your role overseeing the 

immigration courts. You will also oversee the Board of Immigration Appeals (BIA), the 

highest administrative body for interpreting and applying immigration laws, including our 

asylum laws which provide protection to vulnerable individuals seeking refuge from 

persecution. You will have the authority to unilaterally revoke decisions of the BIA or to 

reduce the BIA’s membership from its current number of 17. You will have the authority to 

hire and fire immigration judges. 

a. Will you commit to not removing any currently serving immigration judges or 

BIA members, except for cause? 

RESPONSE: I am unfamiliar with the staffing requirements at the Board of Immigration 

Appeals or in the immigration courts, so it would be premature for me to offer an opinion at this 

time on whether any changes should be made. 

b. What is your plan to deal with the backlog of more than 500,000 pending cases 

in the immigration courts? 

RESPONSE: I am very concerned by the backlog of pending cases, and if I am confirmed, I will 

carefully evaluate what actions should be taken to address it.  
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c. Will you commit to maintaining or increasing the current number of 

immigration judges and courts nationwide? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will devote the 

appropriate number of immigration judges and courts to address the current backlog and any new 

cases. 

d. How do you plan to hire immigration judges in the future and what criteria 

would you use to disqualify applicants? Would you view as a negative factor 

prospective judges’ membership in groups like the American Immigration 
Lawyers Association or the American Civil Liberties Union? 

RESPONSE: I have not had the opportunity to review the position description for immigration 

judges, but would expect them to be ethical, impartial, hard-working, and well-versed in 

immigration law, and believe those factors are more important than membership in any particular 

organization. 

e. Do you believe a child can represent herself fairly in immigration court without 

access to counsel? 

RESPONSE: My understanding is that the immigration laws of the United States provide all 

aliens with the privilege of being represented by the counsel of their choosing in civil 

immigration proceedings. It is also my understanding that Congress has specified that, while an 

alien retains such a privilege, any such representation must occur at no expense to the 

government. The sole exception to this is codified in section 1232(a)(5)(C) of Title 8, which 

charges the Department of Health and Human Services with ensuring: 

to the greatest extent practicable and consistent with section 292 of the Immigration and 

Nationality Act (8 U.S.C. 1362), that all unaccompanied alien children who are or have 

been in the custody of the Secretary or the Secretary of Homeland Security, and who are 

not described in subsection (a)(2)(A), have counsel to represent them in legal proceedings 

or matters and protect them from mistreatment, exploitation, and trafficking. To the 

greatest extent practicable, the Secretary of Health and Human Services shall make every 

effort to utilize the services of pro bono counsel who agree to provide representation to 

such children without charge. 

36. The goal of so-called “sanctuary cities” policies is to promote effective community policing 
by encouraging immigrant communities to trust local police. 

Do you believe that existing law authorizes the Executive Branch to bar or limit federal 

funding to the estimated 364 counties and 39 cities nationwide that have policies 

limiting their police department’s role in enforcing immigration laws or would this 

require Congress to change the law?  

RESPONSE: My understanding is that the Department of Justice’s current position—announced 

after a recent review conducted by the Inspector General—is that applicants for Justice 
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Department grants must comply with section 1373 of Title 8, as it is “an applicable federal law” 
for purposes of grant eligibility. 

37. Regarding refugees, a joint statement by Michael Hayden, former director of the CIA and 

NSA, and James Stavridis, former NATO Supreme Allied Commander, said: 

It’s ironic, to say the least, that today some politicians are seeking to 
shut out refugees in the name of national security. The global refugee 

crisis is straining the resources and infrastructures of Lebanon, Jordan, 

and Turkey, which are hosting the vast majority of Syrian refugees. 

By doing more to host and help refugees, the United States would 

safeguard the stability of these nations and thereby advance its own 

national security interests. 

Moreover, hostility to refugees helps ISIS. Conversely, welcoming 

refugees regardless of their religion, nationality, or race exposes the 

falseness of terrorist propaganda and counters the warped vision of 

extremists. 

Do you agree that limiting refugee resettlement could assist ISIS propaganda efforts? 

RESPONSE: I have not yet been briefed on all aspects of the U.S. Refugee Admissions 

Program, but should I be confirmed, I will faithfully enforce our immigration law pertaining to 

refugees consistent with federal law and with the policy preferences of the President. 

38. A document titled, Immigration Handbook For The New Republican Majority: A Memo For 

Republican Members From Sen. Jeff Sessions, dated January 2015, is available via your 

Senate website. 

Did any outside groups assist you or your staff in creating, editing, or reviewing this 

document, and if so, which groups? 

RESPONSE: My understanding is that my staff may have contacted some outside groups, such 

as the Center for Immigration Studies, to inquire about their publicly-available research that was 

cited in the document. However, we received no assistance from any outside group in creating, 

editing, or reviewing the document.  

39. In the Immigration Handbook For The New Republican Majority: A Memo For Republican 

Members From Sen. Jeff Sessions, you state: 

The Congressional Research Service estimates that the foreign-born population 

could reach as high as 58 million within a decade based on recent trends. Only an 

adjustment in policy will change this trajectory—just as policy was changed early 

in the 20th century to allow labor markets to tighten. 

There had been a great wave of immigration in the four decades leading up to the 
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Coolidge Administration. This substantial increase in the labor pool had created a 

loose labor market that tilted the balance of power to large employers over everyday 

workers. Coolidge believed it was rational and sensible to swing the pendulum back 

towards the average wage-earning American. 

The Immigration Act of 1924, to which you refer, limited the number of immigrants to the 

U.S. via a national origins quota based on the 1890 census.  It excluded immigrants from 

Asia, and severely restricted new immigration from much of the world outside of Northwest 

Europe and Scandinavia. 

Please explain why you cited the immigration restrictions enacted by the Coolidge 

Administration without mentioning their exclusionary nature?   

RESPONSE: The specific restrictions per country of origin was not the focus of the paragraph.  

The focus of the paragraph was how President Coolidge changed the immigration laws to adjust 

the labor pool in a manner that would benefit the average wage-earning American worker. 

40. According to the Department of Justice website, clemency applications are handled in the 

following manner:  “After all relevant information has been received, OPA prepares a 

proposed recommendation for disposition of the case that is submitted to the Deputy 

Attorney General, who makes the final determination of the Justice Department’s 

recommendation to the President. The Deputy Attorney General’s signed recommendation is 

then transmitted to the White House, and the President acts on each case when he believes it 

is appropriate to do so.” 

a. Will you commit to keep the practice in place of the Deputy Attorney General 

making the final determination on a clemency application? 

RESPONSE: Internal practices exist to provide a regular process for effective, consistent 

execution of legal duties. However, these practices must sometimes undergo review and changes 

if it is found that they are ineffective, inefficient, or can be improved due to changes in the law, 

circumstances, or available resources. It would be unwise to commit to continuing an internal 

practice indefinitely and without regard to necessary changes or available improvements that 

may arise. 

b. Will you commit that you will not review or overturn the Deputy Attorney 

General’s recommendation in any clemency case? 

RESPONSE: I cannot categorically commit that, if I am confirmed as Attorney General, I would 

never review or take action in any future case where I have legal authority or responsibility for 

the actions of the Department, unless it is a particular case in which a conflict of interest has 

caused me to recuse myself completely. 
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR WHITEHOUSE 

1) During your hearing before the Senate Judiciary Committee, I asked you about comments 

you made in November, 2016 in an interview with American Family Radio with respect to 

“secular, progressive liberals” and the “secular Left” making the Department of Justice 

“unlawful” and “less traditional.” In your response, you stated that you were “not sure” 
whether a secular person has as good a claim to understanding the truth as a person who is 

religious. In addition to your comments to American Family Radio and your response to me, 

you have previously stated the following: 

 “I really believe that this whole court system is really important and the real value and battle 

that we’re engaged in here is one to reaffirm that there is objective truth, it’s not all relative. 

And that means some things are right and some things are wrong, and we’re getting too far 

away from that in my opinion and it’s not healthy for any country and it’s really not healthy 

for a democracy like ours that’s built on the rule of law” (Faith and Freedom Coalition event, 

2016). 

 And if you don’t believe there’s a truth, if you don’t believe in truth, if you’re a secularist, 

then how do we operate this government? How can we form a democracy of the kind that I 

think you and I believe in? … I do believe we are a nation that, without God, there is no truth 

and it’s all about power, ideology, advancement and agenda, not doing the public service” 
(Upon receipt of David Horowitz Freedom Center Award, 2014). 

a) Could you elaborate on your view that secular lawyers have contributed to “unlawfulness” 
at the Department of Justice? 

RESPONSE: These comments were made in response to my perception that individuals within 

the Department were using their own opinions of “truth” to decide when particular laws ought to 

be enforced, rather than consulting federal statute or the Constitution. Abdicating a duty to 

enforce the law based on one’s personal belief that an act clearly prohibited by law is nonetheless 

acceptable would fit my definition of “unlawfulness.” 

b) Do practicing Christians have access to the “objective truth?” 
c) Do practicing Jews have access to the “objective truth?” 
d) Do practicing Muslims have access to the “objective truth?” 
e) Do practicing Hindus have access to the “objective truth?” 

RESPONSE: My personal philosophy on objective truth is immaterial to my duty to enforce the 

law and would not hinder me from doing so, if I am fortunate enough to be confirmed as 

Attorney General. 

f) Could you elaborate on your statement at the hearing that a secular attorney may not have 
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as good a claim to understanding the truth as a religious one? 

RESPONSE:  My personal philosophy on objective truth is immaterial to my duty to enforce the 

law and would not hinder me from doing so, if I am fortunate enough to be confirmed as 

Attorney General.  Justice Department attorneys, secular or religious, must likewise carry out the 

duties of the office with fidelity to federal law and the Constitution, regardless of their personal 

philosophies. 

2) Sections 208 and 216, 18 U.S.C. provide civil and criminal penalties for “an officer or 

employee of the executive branch of the United States Government ... [who] participates 

personally and substantially as a Government officer or employee, through decision, 

approval, recommendation, the rendering of advice, investigation, or otherwise, in a judicial 

or other proceeding, application, request for a ruling or other determination, contract, claim, 

controversy, charge, accusation, arrest, or other particular matter in which, to his knowledge, 

he, his spouse, minor child, general partner, organization in which he is serving as officer, 

director, trustee, general partner or employee ... has a financial interest.... ” 

a) Can you provide assurances that you will vigorously enforce 18 U.S.C. §§ 208 and 216, as 

well as other laws and policies relating to executive branch conflicts of interest? 

RESPONSE: Yes. If confirmed as Attorney General, I will enforce all federal laws, including 

18 U.S.C. §§ 208 and 216, as appropriate based on the facts and circumstances of each case. 

b) What specific policies will you put in place to ensure that referrals to the Department of 

Justice regarding potential violations of 18 U.S.C. §§ 208 and/or 216 by political 

appointees are fully and fairly investigated? 

RESPONSE: The Department of Justice has discretion to bring civil suits for penalties and 

injunctions for violations of this statute.  If I am confirmed, I will carefully review any referrals 

regarding potential violations of this statute and prosecute meritorious cases.  At this point and 

without the resources of the Department of Justice at my disposal, it would be premature to 

announce specific policies to process hypothetical referrals. 

3) Does the President have the authority to fire the Director of the Office of Government 

Ethics (OGE)? 

RESPONSE: I have not studied this question.  However, it is my understanding that the Director 

of the Office of Government Ethics, by statute, is appointed to a five-year term by the President 

and confirmed by the Senate. It is also my understanding that the current director has not 

completed his five-year term. While some fixed-term appointees can be released only for cause, 

as specified in statute, there is no such provision in place for the Director of the Office of 

Government Ethics. If I am fortunate enough to be confirmed as Attorney General, and the 

President asked me to advise him on this question, I would consult with the attorneys at the 

Justice Department to ensure that the law is faithfully followed in reaching a decision. 

4) Terror organizations, drug cartels, human traffickers, and other criminal enterprises abuse 
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United States incorporation laws to establish shell companies designed to hide assets and 

launder money. The law enforcement community, including the Fraternal Order of Police, 

Federal Law Enforcement Officers Association; National Association of Assistant U.S. 

Attorneys; and National District Attorneys Association, have all called on Congress to pass 

legislation to help law enforcement identify the beneficial owners behind these shell 

companies. Chuck Canterbury, President of the National Fraternal Order of Police, explains, 

“When we are able to expose the link between shell companies and drug trafficking, 

corruption, organized crime and terrorist finance, the law enforcement community is better 

able to keep America safe from these illegal activities and keep the proceeds of these crimes 

out of the U.S. financial system.” 

a) Do you agree that allowing law enforcement to obtain the identities of the beneficial 

owners of shell companies would help law enforcement to uncover and dismantle criminal 

networks? 

RESPONSE: While I have not studied this issue in depth, it is important and one which I expect 

to learn more about should I be confirmed. I look forward to working with you and other 

members of Congress to find ways to improve prosecutions in these areas. 

b) Will you commit to working with Congress on legislation to give law enforcement the tools 

needed to more effectively untangle the complex web of shell companies criminals use to 

hide assets and lauder money in the United States? 

RESPONSE: Yes. 

c) Under current law, banks are required to undertake due diligence to ensure that their 

customers are not laundering funds. No similar anti-money-laundering standards apply to 

the attorneys who help set up the shell companies integral to criminal enterprises. Do you 

support extending anti-money-laundering due diligence requirements to attorneys? 

RESPONSE: While I have not studied this issue in depth, it is important and one which I expect 

to learn more about should I be confirmed.  I look forward to working with you and other 

members of Congress on proposals such as this in order to increase public safety and the 

administration of justice. 

5) As you know, U.S. intelligence agencies are unanimous in their conclusion that Russia 

interfered in the 2016 elections through a campaign of computer hacking, propaganda, and 

fake news. 

a) Are you prepared to use the full resources of the Department of Justice to investigate 

violations of law related to Russian interference, even if such an investigation could prove 

politically damaging to Donald Trump? 

RESPONSE: Any investigation by the Department of Justice must be initiated and conducted in 

a fair, professional, and impartial manner, without regard to politics or outside influence. The 

Department must follow the facts wherever they lead, and decisions must be based solely upon 
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the facts and the law, and consistent with established procedures of the Department.  That is the 

process I followed as United States Attorney, and it is what I will insist upon if I am confirmed 

as Attorney General. 

b) Will you recuse yourself and appoint special counsel to look into the matter further? 

RESPONSE: I am not aware of a basis to recuse myself from such investigations.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

6) Several Trump campaign staff and advisors have close ties to Russia. Most notably, before he 

resigned, former campaign manager Paul Manafort was exposed to have received $12.7 

million in illegal cash payments from former Ukrainian President Viktor Yanukovych’s pro-

Russian political party between 2007 and 2012. Manafort even brokered a deal to sell 

Ukrainian cable TV assets to a partnership he put together with a close ally of Putin. Are you 

prepared to recuse yourself and appoint special counsel to investigate any possible 

involvement of Trump campaign staff or advisors in the Russian election interference or 

any other illegal transactions with Russia that may have occurred? 

RESPONSE: I am not aware of a basis to recuse myself from such investigations.  However, if a 

specific matter arose where I believed my impartiality might reasonably be questioned, I would 

consult with Department ethics officials regarding the most appropriate way to proceed.  As I 

made clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

7) Earlier this month, the Center for Strategic and International Studies (CSIS) Cyber Policy 

Task Force issued a report announcing recommendations to the 45th President for 

strengthening the nation’s cybersecurity. Can you provide your assurances that, as 

Attorney General, you will familiarize yourself with these recommendations and others 

and equip the Department of Justice to play a strong role in deterring and combating 

cybercrime and holding those responsible accountable? 

RESPONSE: Yes. If I am fortunate enough to be confirmed as Attorney General, I anticipate 

that I and those in the Justice Department who lead its efforts on cybersecurity issues will be 

briefed on the recommendations of the report.  

8) Referring to the “alt right,” White House strategist Steve Bannon, formerly of Breitbart 

News, has called you “one of the intellectual, moral leaders of this populist, nationalist 

movement [alt right] in this country.” In February 2015, you told Bannon that “Breitbart has 

been the absolute bright spot in this whole debate. You get it, your writers get it, every day 

they find new information that I use repeatedly in debate on the floor of the Senate because 

it’s highlighting the kind of problems that we have. And nobody else is doing it effectively, 

it’s just not happening, so to me it’s like a source.” 
Under Mr. Bannon’s leadership, Breitbart News ran the articles with the following headlines: 
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 Birth Control Makes Women Unattractive and Crazy 

 The Solution to Online “Harassment” is Simple: Women Should Log Off 

 There’s No Bias Against Women in Tech, They Just Suck at Interviews 

 Gabby Giffords: The Gun Control Movement’s Human Shield 

 Racist, Pro-Nazi Roots of Planned Parenthood Revealed 

 Bill Kristol: Republican Spoiler, Renegade Jew 

 Trannies Whine About Hilarious Bruce Jenner Billboard 

a) Do you continue to believe that Breitbart News is a “bright spot”? 
b) Do you believe Breitbart News is a reliable source of information? 

c) Do you believe it would be appropriate to rely on Breitbart as a source in your role as 

Attorney General, should you be confirmed? Why or why not? 

RESPONSE: I am not familiar with the articles referenced above.  I believe a number of media 

sources contain useful information.  Of course, I would not rely on any information from any 

media source without verification. 

9) Jurisdictions across the country, from South Carolina to California and Ohio to New 

Hampshire, are investing in a range of treatment alternatives to incarceration for low-level 

drug offenders. These programs are designed to shift the emphasis of law enforcement 

intervention toward the delivery of drug treatment and other services. In addition to drug 

courts, what treatment alternatives to incarceration models do you support and why? 

RESPONSE: Under the right circumstances, treatment alternatives to incarceration can be part 

of an effective law enforcement strategy to get people off the cycle of crime and drugs. If used, 

treatment alternatives should be in sync with traditional law enforcement, and be carefully 

implemented on a case-by-case basis.  My support for treatment alternatives will be guided by 

many factors, including a rigorous examination of the rate of success and the effect on deterrence 

of criminal activity. 

10) There is an emerging consensus in Congress, as well as the addiction field, and even in the law 

enforcement community that we can’t arrest our way out of the drug problem and that the 

emphasis should be on directing people who struggle with addiction into treatment and away 

from the criminal justice system. 

a) Do you agree with this view? 

RESPONSE: Treatment alternatives can be one part of an effective and comprehensive law 

enforcement response to the spread of dangerous drugs. When I was a United States Attorney, 

my office spent significant resources combating narcotics.  I have also been a strong supporter of 

drug courts.  If I am fortunate enough to be confirmed as Attorney General, I would carefully 

analyze the benefits that could be realized by alternatives to law enforcement and weigh them 

carefully against the costs.  However, traditional law enforcement approaches have succeeded in 

lowering the prevalence of illegal drugs in the past, and I believe those tools should remain at the 

forefront of our approach. To date, treatment has not proven universally successful.  Prevention 

of use and addiction is critical, also. 
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b) What steps would you consider taking as Attorney General to support this goal? 

RESPONSE: See response to 10(a). 

11) Do you intend to dismantle or keep intact the Department of Justice’s Lesbian, Gay, 

Bisexual, Transgender, and Intersex (LGBTI) Working Group? 

RESPONSE: I am not familiar with this working group. However, if I am fortunate enough to 

be confirmed as Attorney General, I will carefully evaluate any current practices of the 

Department as to their effectiveness in the enforcement of federal law and the protections 

inherent therein. 

12) In January 2010, DOJ attorney David Margolis issued a memorandum suggesting that 

attorneys in the Office of Legal Counsel may owe a duty of candor to their clients that is less 

than the duty owed by workaday litigators to their clients. Since that time, I have been 

informed that the Department no longer allows this loophole in ethical guidance it provides 

its attorneys. What is your view with respect to the duty of candor that OLC attorneys owe 

their clients? 

RESPONSE: The Office of Legal Counsel is a critical component within the Department of 

Justice.  I would expect OLC to provide candid, independent, and principled advice.  It is 

essential that OLC’s lawyers be of extraordinary legal ability in order that they be able to provide 
strongly reasoned analysis that is clear and accurate. 

13) President Trump has called the Foreign Corrupt Practices Act a “terrible law.” But the Act, 

as amended by the International Anti-Bribery Act of 1998, is the cornerstone of federal 

efforts to prevent and prosecute bribery of foreign officials by U.S. corporations, and to 

maintain a fair and level playing field for small and mid-size corporations doing business 

overseas. Since 2008, the federal government—DOJ, SEC, and the FBI—have maintained 

about 150 active investigations at any given time, resulting in $1.56 billion in fines in 2014. 

Will you commit to continued vigorous enforcement of the Foreign Corrupt Practices Act and 

the International Anti-Bribery Act of 1998? 

RESPONSE: Yes, if confirmed as Attorney General, I will enforce all federal laws, including 

the Foreign Corrupt Practices Act and the International Anti-Bribery Act of 1998, as appropriate 

based on the facts and circumstances of each case. 

14) Is it still your view that broad mens rea reform, such as that encompassed in the Mens Rea 

Reform Act of 2015 (S. 2298) would hamper the ability of prosecutors to prosecute a wide 

array of federal crimes? 

RESPONSE: Changes to mens rea requirements could have a significant impact on the ability 

of the Justice Department to combat crime in the United States.  However, I recognize that 

Congress may determine to enact change to law. If I am fortunate enough to be confirmed as 
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Attorney General, I will enforce the laws that Congress passes. 

15) In recently criticizing commutations granted by President Obama, you remarked, “So-called 

low-level, non-violent offenders simply do not exist in the Federal system.” 

a) Do you believe this is a true statement? 

RESPONSE: This quote is taken out-of-context from a longer statement against President 

Obama’s commutations of 214 drug-traffickers and firearms felons. I believe it to be a true 

statement. 

b) What evidence do you have to support it? 

RESPONSE: The lowering of the crack cocaine sentencing disparity that I spearheaded with 

Senator Durbin in the Senate, as well as changes in sentencing law and practice by the 

Sentencing Commission and the Supreme Court, have substantially curtailed the number of low-

level, non-violent offenders in the federal system.  The Bureau of Justice Statistics keeps detailed 

information on the federal criminal justice system, as does the federal Bureau of Prisons. 

16) At your hearing, you testified: “The guidelines have been either made voluntary by the 

sentencing commission in the courts and the policies of the attorney general.” Are you 

aware that the Sentencing Guidelines were made voluntary because of a Supreme Court 

decision, not because of the Department of Justice or the Sentencing Commission? 

RESPONSE: I was talking about unilateral actions by the U.S. Sentencing Commission to make 

changes to the sentencing guidelines, with the full support of the Obama Administration, 

resulting in the release of tens of thousands of federal drug offenders, many of whom are violent 

offenders and/or have serious criminal histories. I have often discussed the impact of the 

Supreme Court’s decision in United States v. Booker and my views in that regard are well-

known. 

17) At your hearing, you testified: “The Justice Department now allows a prosecutor to present a 

case to the judge that doesn't fully reflect the evidence that they have in their files about a 

case. That's a problematic thing. You shouldn't charge, I think it's problematic and difficult to 

justify a prosecutor charging five kilos of heroin when the actual amount was 10 to get a 

lower sentence.” 

a) From where do you derive the idea that a prosecutor must charge the maximum charge in 

every case? 

b) Do you hold this view consistently across all federal criminal statutes and civil charges? 

RESPONSE to (a) – (b): Prosecutors retain discretion in the application of law enforcement 

resources available to them.  Generally speaking, prosecutors evaluate the evidence available in a 

case as a major factor in determining what to charge. 
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c) The United States Attorney’s Manual clearly disagrees with your narrow view of 

prosecutorial discretion. It states: “Under the Federal criminal justice system, the prosecutor 

has wide latitude in determining when, whom, how, and even whether to prosecute for 

apparent violations of Federal criminal law. The prosecutor's broad discretion in such areas 

as initiating or foregoing prosecutions, selecting or recommending specific charges, and 

terminating prosecutions by accepting guilty pleas has been recognized on numerous 

occasions by the courts.” Please explain how your testimony fits with the substantial 

discretion retained by prosecutors to determine which specific charges should be filed in a 

given case. 

RESPONSE: The United States Attorney’s Manual sets forth that discretion “should be read in 

the broader context of the basic responsibilities of Federal prosecutors: assurance of warranted 

punishment, deterrence of further criminal conduct, protection of the public from dangerous 

offenders, and rehabilitation of offenders . . . while making certain also that the rights of 

individuals are scrupulously protected.” If I am fortunate enough to be confirmed as Attorney 

General, the Justice Department will be mindful of these basic responsibilities. 

d) The American Bar Association states one of the duties of a prosecutor is to “seek justice, not 

merely to convict,” and another as, “the prosecutor must exercise sound discretion in the 

performance of his or her functions.” How is it consistent with those obligations to always 

charge the maximum charge or charges in a given case? 

RESPONSE: As set forth in the United States Attorney’s Manual, a prosecutor’s discretion 

should be read in the broader context of the basic responsibilities of federal prosecutors.  If I am 

fortunate enough to be confirmed as Attorney General, the Justice Department will be mindful of 

these basic responsibilities. 

e) If you believe there are any considerations that counsel against levying the maximum 

charges in a given case, what are those considerations? Please list all of them. 

RESPONSE: See response to 17(c). 

18) In the context of hate crimes prosecutions, you agreed with Senator Graham’s statement as 

follows: “When the state's doing its job, the federal government should let the states do their 

job.” You then said it is a “general principle.” Your testimony here seems inconsistent with 

your view of other prosecutions, particularly drug prosecutions. 

a) Why in some contexts do you think the federal government should step in and file 

maximum charges, but in other where federal charges are available you nevertheless 

believe the states should take the lead? Please explain. 

RESPONSE: Whether the Federal government should step into an area where States have 

traditional jurisdiction should be determined on a case-by-case basis, based on the facts and 

applicable law in each individual case. 

b) Do you believe the federal government must always file maximum charges under the 
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federal hate crimes law when the facts support such charges? Please explain. 

c) Do you believe the federal government must always file maximum charges under the civil 

rights laws when the facts support such charges? Please explain. 

RESPONSE to (b) – (c): If I am so fortunate as to be confirmed as Attorney General, the Justice 

Department will be guided by the applicable facts and law in each individual case, together with 

appropriate Justice Department guidelines, in determining which charges to file. 

d) Do you believe the federal government must always bring the most civil claims supportable 

by the facts under the civil rights laws? Please explain. 

e) Do you believe the federal government must always bring the most civil claims supportable 

by the facts under the voting rights laws? Please explain. 

RESPONSE to (d) – (e): If I am so fortunate as to be confirmed as Attorney General, the Justice 

Department will be guided by the applicable facts and law in each individual case, together with 

appropriate Justice Department guidelines, in determining which claims to file. 

19) You opposed the Matthew Shepard Hate Crimes Prevention Act, explaining that there was 

not sufficient evidence that crimes against the LGBT community were being underprosecuted 

at the state level. How many underprosecuted crimes are necessary to justify federal 

intervention? 

RESPONSE: Any statement I made during debate over the Matthew Shepard and James Byrd, 

Jr. Hate Crimes Prevention Act of 2009 reflected an opinion that I reached based on information 

available to me at the time.  If I am fortunate enough to be confirmed as Attorney General, I will 

work diligently to ensure that all Americans receive equal protection under our laws. 

20) The Southern Poverty Law Center and the Counsel on American-Islamic Relations both 

reported a sharp increase in hate crimes following the election. 

a) Do you have an opinion on the reason for cause this increase? 

RESPONSE: I am unable to thoroughly evaluate this assertion or offer an opinion, as I have not 

been presented with information necessary to do so. However, if I am fortunate enough to be 

confirmed as Attorney General, I would expect to learn more about this issue and give it my 

careful consideration. 

b) What steps will you take to investigate this trend? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will endeavor to 

direct and utilize the resources of the Department in the most effective manner possible to ensure 

the enforcement of federal law and the protections inherent therein. Any specific steps I will 

take to this end will be decided after careful evaluation of any current practices of the 

Department and the effectiveness of those practices. 
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c) What steps will you take to work with minority communities to build trust and open lines of 

communication with the Department of Justice? 

RESPONSE: Effective engagement of state and local law enforcement, and supporting their 

outreach efforts in communities, is absolutely critical to protecting all Americans.  If I am 

fortunate enough to be confirmed as Attorney General, I will ensure that the resources of the 

Department of Justice and our partnerships with state and local law enforcement are utilized in a 

way that will ensure public safety and full enforcement of the law. 

d) What is the federal role in preventing and prosecuting crimes directed against racial, 

ethnic, and religious minority groups? 

RESPONSE: If confirmed, it will be my duty to ensure that all Americans receive equal 

protection under our laws. This will necessarily entail strong communication and partnerships 

with state and local law enforcement. From time to time, federal involvement might be necessary 

where federal law is not being followed or where equal justice under the law is not being 

administered. Decisions to intervene must only be reached after careful consideration of the facts 

and applicable law. 

21) Will the Civil Rights Division continue to investigate disparate impact discrimination 

claims? 

RESPONSE: The Civil Rights Division was established to ensure equal protection of the law, 

particularly for the vulnerable, and to enforce federal anti-discrimination laws. This will continue 

to be the mission of the Division, if I am fortunate enough to be confirmed as Attorney General. 

22) In 2003, former Attorney General John Ashcroft directed prosecutors to charge the “most 
serious, readily provable offense” available. You appeared to criticize any changes in policy 

to the Ashcroft memo instituted by former Attorney General Eric Holder in 2013. What are 

the substantive changes, if any, you intend to make as Attorney General to the Holder 2013 

memo on “Department Policy on Charging and Sentencing”? Please outline the rationale 

for the changes that you would propose. 

RESPONSE: I was not asked specifically for my position on the Ashcroft memo. Substantive 

changes, if any, to the Holder memo would be made after internal discussions with Justice 

Department staff, and consultation with law enforcement agencies. 

23) In 1996, as Alabama Attorney General, you told the Crime Subcommittee of the House 

Judiciary Committee that “[w]e must end this separation of the irrational and artificial wall 

between [the adult and juvenile] justice systems.” You also lauded your office’s push to 

remove the ability of a juvenile to immediately appeal his transfer to adult court and 

lamented the “red tape” associated with transfer hearings. 

a) Do you still believe that the division between the criminal and juvenile justice systems in 

this country is inappropriate? 
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RESPONSE: I have spoken many times of the need to address the problem of juvenile crime in 

the United States.  In some instances, outmoded juvenile justice systems failed to adequately 

address violent crime among juveniles.  Division between juvenile and adult treatment is 

appropriate, as with misdemeanor offenders.  However, in some cases it is appropriate for 

serious violent crime to be handled by the criminal justice system. 

b) Do you believe that youth who are detained should be separated from adults? 

RESPONSE: It is certainly appropriate, where possible, for juveniles to be separated from adult 

criminals, if sufficient facilities and resources are available to law enforcement.  

24) In 1997, you introduced a bill in this chamber that would allow states to jail juveniles as 

young as 13 with adults, prior even to conviction, would cut funding for juvenile crime 

prevention while increasing funding for new detention centers, and would allow states to 

expel children school for six months for “offenses” such as smoking cigarettes. Does the 

Violent and Repeat Juvenile Offenders Act of 1997 still reflect your views with respect to 

juvenile justice? 

RESPONSE: I introduced the Violent and Repeat Juvenile Offenders Act in the Senate to 

address a set of conditions that existed in this country 20 years ago. Since then, we have made 

tremendous progress in law enforcement and reduction of crime nationwide. I have not studied 

the provisions of that legislation in the context of present-day circumstances of juvenile crime. 

25) Under President Bush, the Office of Juvenile Justice and Delinquency Prevention (OJJDP) 

suffered a severe loss of morale and the desertion of numerous career civil servants. 

Administrator Flores left the Office under a cloud of corruption and mismanagement. 

a) Can you assure the Senate that you will take the responsibility of this Office seriously and 

ensure, to the extent that you are able, its capable and competent leadership? 

RESPONSE: It is important that grant programs be run efficiently and effectively.  We must 

ensure that we eliminate waste, fraud and mismanagement in all grant programs. To accomplish 

this, we need capable and competent leadership so that the money that is appropriated by 

Congress is used as efficiently as possible in accomplishing the ends identified in such 

appropriations. 

b) As far as the Juvenile Justice and Delinquency Prevention Act (JJDPA), do we have your 

assurances that you will empower OJJDP to effectively monitor states’ compliance with its 

core protections for youth? 

RESPONSE: As Attorney General, I will diligently monitor compliance with any statutory 

requirements of the Juvenile Justice and Delinquency Prevention Act, or any other Act of 

Congress, so long as they are lawful and consistent with the Constitution. 

26) In a 1999 floor speech, you decried the lack of enforcement of campaign finance laws and 

called for increased disclosure of outside spending. You stated: 
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 Frankly, we ought to start enforcing the law. I spent 15 years as a Federal prosecutor. We 

are not doing a very good job, in my view, of finding people who violate existing laws and 

seeing that people are held accountable. There are going to be mistakes, and I am not 

talking about witch hunts and trying to disturb honest and decent candidates who have done 

their best to comply with many regulations, but we really need to watch those cases where we 

have serious enforcement problems. 

Will you commit to vigorously enforcing existing campaign finance laws, including 

prosecuting individuals that opening flaunt campaign finance disclosure laws, in your role as 

Attorney General? 

RESPONSE: Yes, I will vigorously enforce all federal laws, including campaign finance laws, 

as appropriate based on the facts and circumstances of each case. 

27) Social welfare groups, organized under section 501(c)(4) of the Tax Code, are required to 

report political spending to the Federal Election Commission (FEC). Social Welfare 

Organizations are also required to file reports with the Internal Revenue Service (IRS), 

detailing the groups’ actual or expected political activity. 

 Question 15 on IRS Form 1024 (application for recognition of tax exemption) asks, “Has the 

organization spent or does it plan to spend any money attempting to influence the selection, 

nomination, election, or appointment of any person to any Federal, state, or local public office 

. . . ?” 

 Question 3 on IRS Form 990 (annual return of exempt organization) asks, “Did the 

organization engage in direct or indirect political campaign activities on behalf of or in 

opposition to candidates for public office? If ‘Yes,’ complete Schedule C, Part I.” 

Both IRS Forms 1024 and 990 are signed under penalty of perjury. Section 1001 of the U.S. 

criminal code, makes it a criminal offense to make ‘any materially false, fictitious or fraudulent 

statement or representation’ in official business with the government; and section 7206 of the 

Internal Revenue Code, makes it a crime to willfully make a false material statement on a tax 

document filed under penalty of perjury. 

a) In your view, if an organization files inconsistent statements regarding their political 

activity with the FEC and the IRS, can the group be liable under section 1101 or 7206? 

b) Will you commit to investigating any such inconsistent statements of which the 

Department of Justice becomes aware? 

RESPONSE to (a) – (b): The question posited is not one on which I have devoted any study, 

and would depend on a number of facts and specific circumstances which do not exist at this 

time. Therefore, I am not in a position to offer even an informal opinion on it. If I am confirmed 

as Attorney General, I would consult with career prosecutors at the Department before reaching a 

decision. 

28) At your confirmation hearing, you stated “I would just say that every election needs to be 
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managed closely and we need to ensure that there is integrity in it. And I do believe we 

regularly have fraudulent activities occur during election cycles.” 

a) How did you reach the conclusion that “fraudulent activities” occur regularly during 

election cycles? 

b) What types of “fraudulent activities” occur during election cycles? 

c) Are you aware of any evidence of widespread voter fraud? 

RESPONSE to (a) – (c): As I testified before the Committee, I believe that fraudulent activities 

regularly occur during election cycles.  There is no reason to believe that this election is any 

exception.  I would also note that the bipartisan Carter-Baker Commission report, “Building 
Confidence in U.S. Elections: Report of the Commission on Federal Election Reform,” found 

that “there is no doubt” that voter fraud occurs, that “a good ID system could deter, detect, or 

eliminate several potential avenues of fraud – such as multiple voting or voting by individuals 

using the identities of others or those who are deceased – and thus it can enhance confidence,” 
and that “most advanced democracies have fraud-proof voting or national ID cards, and their 

democracies remain strong.” 

d) Does the Department of Justice have sufficient tools to combat voter fraud? 

RESPONSE: The Department of Justice has a number of important responsibilities in this area, 

including investigating and prosecuting election fraud that violates the federal criminal statutes, 

as well as investigating and bringing suit to prevent violations of the federal voting rights laws. 

If I am confirmed as Attorney General, I am committed to enforcing all of the federal laws 

within the Department’s jurisdiction, including the laws regarding voting, in a fair and even-

handed manner. Any specific enforcement decisions or actions would depend upon the facts and 

circumstances of each case. 

29) As discussed at your confirmation hearing, the Department of Justice has, at various points 

and under both Democratic and Republican Administrations, adopted procedures governing 

communications between the White House and DOJ in order to prevent political interference. 

Such efforts were documented, in the Clinton Administration, in correspondence between the 

Reno Justice Department and Senator Hatch. Several years later, following the hiring and 

personnel scandals under Attorney General Gonzales, Attorney General Michael Mukasey 

wrote that, “Communications [between the White House and DOJ] with respect to pending 

criminal or civil-enforcement matters…must be limited” in order to ensure “that there is 

public confidence that the laws of the United States are administered and enforced in an 

impartial manner.” 

a) Will you commit to implementing a policy limiting contacts and channels of 

communication between the White House and the Department of Justice based on the 

principles articulated in correspondence between the Clinton DOJ and White House as 

well as in the Mukasey letter? 
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b) If so, will you commit to making this policy available to the Senate Judiciary Committee? 

RESPONSE (a) – (b): As I testified before the Committee, I will maintain Department of Justice 

policies and procedures governing communications between the White House and the 

Department, including the Mukasey memorandum. 

c) With respect to the Civil Rights Division, can you provide your assurances that you will 

follow the “Experienced Attorney and Attorney Manager Hiring Policy,” which outlines a 

detailed and transparent process that minimizes undue political interference when new 

attorneys are hired? 

RESPONSE: The Hatch Act prohibits partisan politics from being considered in making career 

hires.  Except for the very small number of political appointees in the Justice Department, partisan 

politics is irrelevant in hiring and I will ensure that all managers and supervisors are trained in 

these requirements when they are hired. 

30) Subject to certain limitations, the United States Attorneys Manual authorizes the Deputy 

Assistant Attorneys General in the Environment and Natural Resources Division, with 

respect to matters assigned to the Environment and Natural Resources Division, the 

“authority to compromise, dismiss or close cases.” Do you commit to report to this 

Committee every instance in which the ENRD Assistant Attorney General makes a 

determination to close or settle a case (i.e., in which such decisions are made without 

relying on the delegation authority outlined above and in USAM 5-5.220)? 

RESPONSE: It is important to have open channels of communication between the Department 

of Justice and Congress, particularly with respect to oversight. I am unfamiliar with the 

provision referenced in the question; however, if confirmed, I look forward to examining this 

issue more closely. 

31) Do you commit to report to this Committee each instance in which DOJ declines to initiate 

a case referred by the Environmental Protection Agency? 

RESPONSE: I appreciate the important role Congress plays in conducting oversight of federal 

departments and agencies, including the Department of Justice, and the enforcement activities 

that are taken to execute our nation’s environmental laws.  If confirmed as Attorney General, I 
will follow applicable laws, regulations, and Department policies to ensure lawful and 

appropriate responses to congressional requests for this kind of information. 

32) Do you commit to report to this Committee every instance in which the Civil Rights 

Division Assistant Attorney General makes a determination to close or settle a case? 

RESPONSE: If confirmed as Attorney General, I will follow applicable laws, regulations, and 

Department policies to ensure lawful and appropriate responses to congressional requests for this 

kind of information. 

33) Should you be confirmed as the lead law enforcement official for the United States, you 
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would be responsible for the faithful execution of the Clean Air Act and other important 

environmental statutes. With respect to the Clean Air Act specifically, the Supreme Court 

found in its 2007 Massachusetts v. Environmental Protection Agency decision that there was 

insufficient uncertainty regarding the factual basis of manmade global climate change to 

permit the EPA to justify not regulating carbon dioxide (and greenhouse gas) as an air 

pollutant under the Clean Air Act. As Attorney General, would you ensure that EPA 

remains true to the letter of the law and that decision? 

RESPONSE:  I understand the Supreme Court ruled in Massachusetts v. Environmental 

Protection Agency that greenhouse gases are considered “air pollutants” for purposes of the 
Clean Air Act.  As Attorney General, my responsibility would be to enforce federal law as 

interpreted by the Supreme Court. 
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Nomination of Jeff Sessions to be Attorney General of the United States 
Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR KLOBUCHAR 

Synthetic Drugs 

Synthetic drugs continue to be a major nationwide problem. Part of the problem is that sellers of 
these dangerous drugs have managed to find loopholes in the law, often avoiding detection by 
disguising their products and labeling them as “not for human consumption.” 

• Can you comment on this issue, and will you commit to addressing the sale and 
distribution of synthetic drugs as Attorney General? 

RESPONSE: You raise an important point about a very serious problem facing our country.  
Synthetic versions of illicit drugs are often used as a way to circumvent drug laws and 
enforcement efforts, and many of these synthetics are marketed directly to young people, 
sometimes in colorful packaging and offered for sale in legitimate businesses.  Synthetic or 
not, the addiction and adverse health effects caused by these drugs are real. If I am fortunate 
enough to be confirmed as Attorney General, I will faithfully execute the laws of the United 
States, and I will work with Congress to find solutions to these problems and loopholes. 

High Intensity Drug Trafficking Area (HIDTA) Designation for Five Minnesota Counties 

The deadly opioid abuse and heroin epidemic has devastated communities in Minnesota and 
across the country. Until recently, Minnesota was one of the only states without a designated 
High Intensity Drug Trafficking Area (HIDTA). This program, which was established in 1988, is 
intended to reduce drug trafficking by facilitating cooperation and information sharing among 
federal, state, and local law enforcement agencies. Although the HIDTA program is administered 
by the Office of National Drug Control Policy (ONDCP), the Drug Enforcement Administration 
(DEA) plays an active role in supporting the program. 

• As Attorney General, would you continue to support the important work being done by 
the HIDTA program? 

RESPONSE: Yes. 

• After I wrote a letter to the Office of National Drug Control Policy (ONDCP) in August 
2016, five Minnesota counties (Hennepin, Ramsey, Anoka, Dakota, and Washington) 
were included in the Wisconsin HIDTA designation. It is important to me that the five 
Minnesota counties receive meaningful funding through this designation. If you are 
confirmed as Attorney General, will you commit to looking into this issue? 

RESPONSE: Yes. 
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Drug Courts 

Drug courts are a proven and effective tool to help non-violent offenders receive the treatment 
they need, while also saving taxpayers money and reducing crime. I have led efforts to advocate 
for funding for these important programs in the Senate. I understand that you brought the first 
expert on drug courts to Alabama in the early 1980s in an effort that led to the establishment of 
the Mobile County Drug Court. 

• Will you commit to continuing your support of drug courts if you are confirmed as 
Attorney General? 

RESPONSE: Drug courts can be a very effective tool for helping non-violent drug users 
receive treatment that they need, and I am proud of my work in this area. If I am fortunate 
enough to be confirmed as Attorney General, I will continue to support the appropriate use of 
drug courts. 

Antitrust: Platform Competition 

As Ranking Member of the Antitrust Subcommittee, I have heard complaints that the internet is 
now dominated by a small number of companies that serve as platforms for the digital economy 
– similar to the way railroads did a century ago. Others argue that these companies remain 
integral to creating opportunities for start-up businesses to grow and succeed. 

• What should the Antitrust Division be doing to ensure that digital markets remain open 
and competitive? 

RESPONSE: It is important that the Antitrust Division have a thorough understanding of 
emerging markets and new technologies.  If I am confirmed as Attorney General, the 
Antitrust Division will not hesitate to enforce federal antitrust law to protect competition in 
these markets. 

Antitrust: Anheuser-Busch InBev’s Acquisition of SABMiller 

Recently, the Department of Justice filed its consent decree regarding Anheuser-Busch’s 
acquisition of SABMiller. Conditions that protect beer wholesaler independence and that require 
Anheuser-Busch to report its acquisitions of craft brewers are critical to protecting the vital 
competition and innovation that craft brewers have provided the market. 

• Will you commit to vigorously enforcing the terms of the consent decree to protect 
competition and to carefully review any additional consolidation in the beer industry, 
including the acquisition of craft brewers by large national or international competitors? 

RESPONSE: As I testified before the Committee, if I am confirmed, I would have no 
hesitation enforcing antitrust laws to protect against anti-competitive transactions. The 
Antitrust Division will look at all markets to ensure compliance with federal antitrust law. It 
will conduct a thorough evaluation of proposed mergers and acquisitions to determine 
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whether they violate federal antitrust law.  I look forward to working with you and other 
members of Congress to learn more about these particular issues and to ensure that the 
Department has the information and tools it needs to carry out its duties in antitrust 
enforcement. 

Antitrust: Agricultural Consolidation 

Currently, both E. I. du Pont de Nemours and Company merger with the Dow Chemical 
Company and Bayer AG’s acquisition of Monsanto Company, Inc., are under review by the 
Department of Justice. Minnesota is the nation’s fifth-largest agricultural producing state, and 
our farmers contribute nearly $21 billion to Minnesota’s economy each year. I have heard 
concerns that each merger could undermine incentives to develop new traits and to license 
technology, that the Dow-DuPont merger could increase prices for corn seeds and soybean seeds, 
and that Bayer’s acquisition of Monsanto could excessively increase concentration for certain 
types of herbicides. 

• Will you commit to closely examining these transactions to make sure they do not harm 
farmers, limit innovation, or increase seed prices? 

RESPONSE: While it would be premature to comment or commit specifically on any 
matters currently being reviewed by the Department, if I am confirmed as Attorney General, 
the Antitrust Division will conduct a thorough evaluation, consistent with federal law, of all 
proposed mergers and acquisitions to determine whether they violate federal antitrust law and 
policies.  The agricultural sector of our nation’s economy is of vital importance, and I look 
forward to working with you and other members of Congress to learn more about these 
particular issues and to ensure that the Department has the information and tools it needs to 
carry out its duties in antitrust enforcement. 

National Voter Registration Act (NVRA) 

Another responsibility of DOJ’s Voting Section is to enforce the National Voter Registration Act 
(NVRA), or the “motor voter law.” Many states do not comply with the voter access provisions 
of the bipartisan NVRA, and, to date, DOJ has not been particularly active in enforcing these 
provisions.  

• If you are confirmed as Attorney General, will you commit to active enforcement of 
Sections 5 and 7 of the NVRA, which, respectively, require states to provide voter 
registration opportunities at DMVs and at state public assistance and disability offices? 

RESPONSE: If I am confirmed as Attorney General, I will enforce all federal laws, 
including the National Voter Registration Act. 

• Another important section of the NVRA is Section 8, which sets requirements for how 
states maintain voter registration lists for federal elections. What role, if any, do you 
believe DOJ has in enforcing Section 8 of the NVRA, to purge duplicate registrations or 
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registrations of deceased voters from the rolls? What protections do you believe are 
required to ensure that legitimate voters are not inappropriately purged from the rolls? 

RESPONSE: As I testified before the Committee, the intensity of every election must be 
monitored and it is a responsibility of the government to ensure its integrity.  This includes 
the Department of Justice’s responsibility to enforce all federal voting laws, including all 
sections of the national Voter Registration Act. 

Freedom of the Press 

In your hearing, I asked you if you would commit to following the standards now in place at the 
Justice Department to not put reporters in jail for doing their jobs. You responded that you did 
not know and “had not studied those regulations.” 

• Upon further consideration, will you commit to not putting reporters in jail for doing their 
jobs? 

RESPONSE: I have not had the occasion to study the outgoing Administration’s regulations 
on this matter.  If I am confirmed as Attorney General, I would discuss this matter with the 
Justice Department’s career experts before making any decision to maintain or modify the 
current regulations.  I would note, however, that the existing regulations did not prevent the 
outgoing Administration from aggressively investigating and prosecuting a larger-than-
normal number of leak cases.  Leaks of classified information can be damaging to U.S. 
national security, and can also violate the federally-protected rights of other federal 
employees—for example, in cases where restricted information from an individual’s 
personnel file is leaked to the press.  In some cases, the only way to investigate wrongdoing 
is by subpoena.  Such subpoenas to reporters, however, raise concerns about intimidation or 
restriction of the press.  A free press plays a vital role in ensuring the accountability of 
powerful institutions in our society.  For these reasons, I support Justice Department caution 
when contemplating the use of a subpoena to obtain material from a journalist. 

Immigration 

Research has shown that not only do immigrants already help grow the size of the economy for 
all Americans, but, according to one study, immigration reform would increase the wages of all 
Americans by $625 billion over a decade and create on average 145,000 new jobs each year. 
According to another recent study, immigrants contributed $22.4 billion to Minnesota’s GDP, 
totaling 7.5 percent of the state’s GDP in 2012. Immigrants also own 8.5 percent of businesses in 
the Minneapolis-St. Paul region alone. 

• When I raised the issue of the economic benefits of immigration in your hearing, you 
said, “I think as a nation, we should evaluate immigration on whether or not it serves and 
advances the national interest, not the corporate interest.” Can you elaborate on this 
statement? Do you believe that immigration benefits the U.S. economy? 
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RESPONSE: Immigration can benefit the U.S. economy; but excessive labor flow will 
depress wages and job prospects of U.S. workers. 

National Security / Extremist Activities 

Protecting national security should always be a top priority of the Justice Department. In the 
Twin Cities, extremist recruitment has been a particular challenge. I was pleased that, in 2014, 
the Twin Cities were among three metropolitan areas selected for a pilot program to counter 
violent extremism run by the Departments of Justice and Homeland Security. Our local 
community groups, faith leaders, U.S. Attorney, and law enforcement have partnered together to 
create a program called Building Community Resilience. I have repeatedly asked for the 
strongest possible level of funding for these efforts.  

• While much of the funding made available to this program has been through the 
Department of Homeland Security (DHS), the Department of Justice (DOJ) has also 
provided funding in the past. Will you commit to supporting efforts like this to counter 
extremist recruitment as Attorney General? 

RESPONSE: If I am confirmed as Attorney General, I would be pleased to receive and 
review information concerning efforts that are effective at steering individuals away from 
extremist ideologies that have led to acts of terrorism. It will ensure that the resources of the 
Department of Justice and our partnerships with state and local law enforcement are utilized in 
a way that will ensure public safety and full enforcement of the law while being effectively 
managed. 

In Minnesota, we know that law enforcement must partner with community leaders to build trust 
and put in place the programs that can guard against extremist recruiting efforts. Our U.S. 
Attorney Andy Luger has prosecuted dozens of terrorism cases and brought together community 
leaders working to address extremism. In addition, community groups are engaging populations 
that ISIS seeks to exploit and providing much-needed social services to communities that are 
underserved. 

• If you are confirmed, how would you work to support programs like the one in Minnesota 
that seek to strengthen trust between law enforcement and communities? 

RESPONSE: Effective engagement of state and local law enforcement, and supporting their 
outreach efforts in communities, is absolutely critical to protecting all Americans. If I am 
fortunate enough to be confirmed as Attorney General, I will ensure that the resources of the 
Department of Justice and our partnerships with state and local law enforcement are utilized in 
a way that will ensure public safety and full enforcement of the law. 
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Nomination of Senator Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR FRANKEN 

Question 1. During my time in the Senate, one of the issues I’ve focused on is advancing 

equality for the lesbian, gay, bisexual, and transgender (LGBT) community. For me, that means 

making sure that our federal civil rights laws protect LGBT kids from discrimination and 

harassment in school. It means making clear that in this country, no one should be fired because 

they’re gay or transgender. And generally, it means making sure that LGBT people are treated 

with the same dignity and respect afforded to everyone else under the law. So I was heartened to 

see you acknowledge LGBT people in your hearing testimony, where you stated that you 

“understand the demands for justice and fairness made by the LGBT community.” 

However, I have trouble reconciling that claim with your record on LGBT issues. You voted 

against prohibiting job discrimination against LGBT people. You voted against ending “Don’t 

Ask, Don’t Tell.” You argued that expanding our hate crimes law to protect LGBT people would 

“cheapen the civil rights movement.” And you described the Supreme Court decision granting 

same-sex couples the right to marry as “part of a continuing effort to secularize, by force and 

intimidation, a society that would not exist but for the faith which inspired people to sail across 

unknown waters.” 

 Give your past record with regard to LGBT issues, how can you assure the LGBT 

community that you truly understand their demands for justice and, if confirmed, that you 

will work in their best interests? 

RESPONSE:  I firmly believe that all Americans are entitled to equal protection under the 

law, no matter their background, and if I am confirmed as Attorney General, I will work to 

ensure that our laws are enforced efficiently and effectively on behalf of all. While as 

Senators we may have disagreed about the most effective ways to address the challenges 

facing our country, my duty as Attorney General, if I am fortunate enough to be confirmed, 

would be to enforce the laws passed by Congress.  I would endeavor to direct and utilize the 

resources of the Department in the most effective manner possible to ensure full enforcement 

of federal laws and the protections inherent in them.  And I will work with our law 

enforcement professionals to tailor our efforts to ensure the safety of all of our communities. 

 In your testimony, you stated that you “will ensure that the statutes protecting their rights 

and their safety are fully enforced.” Under Attorneys General Holder and Lynch, the 

Department’s work to protect and advance the rights of LGBT people was an integral part 

of DOJ’s civil rights enforcement. If confirmed, can Americans expect the same from 

you? 

RESPONSE:  The Civil Rights Division has a historic and proud record of defending the 

civil rights of all Americans, particularly the most vulnerable.  That will certainly continue 

under my leadership, if I am fortunate enough to be confirmed as Attorney General. 

1 

Document ID: 0.7.10659.61903-000001 



 

 

  

 

 

 

 

 

 

 

    

 

 

 

   

 

 

  

  

 

 

 

   

  

  

 

  

 

   

 

   

  

 

 

Question 2. For the majority of Americans, requiring that LGBT people are treated equally does 

not come at the expense of protecting other people’s rights. Nor do most people believe that 

treating LGBT people equally is incompatible with respecting the religion of people who don’t 

necessarily share our beliefs. However, you are a supporter of the deceptively named First 

Amendment Defense Act (FADA), a bill that would allow people and some institutions, even 

those that receive taxpayer dollars, to ignore laws that require them to recognize marriage 

equality if doing so is contrary to their religious beliefs. If enacted, this bill would prevent the 

federal government from enforcing laws and regulations that require federal benefits for same-

sex spouses, and that prevent commercial landlords and even homeless shelters from turning 

away married same-sex couples, among other laws. 

Some have argued that FADA is necessary to protect pastors, ministers, and churches who fear 

that they’ll be forced to marry gay and lesbian couples. But the First Amendment already 

prevents clergy or churches from being forced to marry a couple if doing so is contrary to their 

beliefs. It always has. The Supreme Court’s decision in Obergefell v. Hodges, which recognized 

that same-sex couples have the right to marry in all 50 states, did not change that. 

 Why do you believe that a bill like FADA is necessary? And how do you reconcile your 

support for FADA, which would sanction discrimination against lawfully married gay 

and lesbian couples, with your claim to “understand the demands for justice and fairness 

made by the LGBT community?” 

RESPONSE:  First, I reject the characterization of the First Amendment Defense Act as 

“deceptively named.” During the oral argument in Obergefell, Justice Alito asked former 

Solicitor General Donald Verrilli whether a private university or college could lose its tax-

exempt status if it opposed same-sex marriage.  General Verrilli responded:  “it’s certainly 
going to be an issue.  I don’t deny that.”  Thus, the purpose of the legislation was to prohibit 
the federal government from taking discriminatory actions against any person based on their 

belief or action in accordance with a religious or moral conviction.  I supported this 

legislation because I believe that we can, and should, protect the rights of all citizens— 
including LGBT individuals and those with traditional views of marriage.  I do not see 

freedom as a zero-sum game.  I understand the critical and historic role of Department of 

Justice in upholding our nation’s civil rights laws. If I am fortunate enough to be confirmed 

as Attorney General, I will enforce those laws to the letter. 

Question 3. You strongly opposed the Matthew Shepard and James Byrd, Jr., Hate Crimes 

Prevention Act of 2009, which extended federal hate crimes protections to victims who were 

targeted on the basis of their sexual orientation or gender identity. Such crimes have an 

especially pernicious impact on members of the LGBT community. As FBI Director Comey 

explained, “[h]ate crimes are different from other crimes. They strike at the heart of one’s 

identity. They strike at our sense of self, our sense of belonging. The end result is loss: loss of 

trust, loss of dignity and, in the worst case, loss of life.” 

In November, the FBI released its annual report on hate crime statistics, which relies upon data 

gathered and reported by state and local law enforcement agencies. According to the report, 

7,121 people were victims of hate crimes in 2015. Of those 7,121 victims, 17.7 percent were 
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targeted because of their sexual orientation and 1.7 percent were targeted because of their gender 

identity. However, during a 2009 hearing on the bill that extended protections to the LGBT 

community, you stated that “I’m not sure women or people with different sexual orientations 

face that kind of discrimination. I just don’t see it.” 

 In light of the data gathered by the FBI, do you still hold the view that LGBT people do 

not experience that kind of discrimination? If so, why? 

RESPONSE:  Any statement I made during debate over the Matthew Shepard and James 

Byrd, Jr., Hate Crimes Prevention Act of 2009 reflected an opinion that I reached based on 

information available to me at the time.  If I am fortunate enough to be confirmed as 

Attorney General, I will work diligently to ensure that all Americans receive equal protection 

under our laws. 

Although the Matthew Shepard and James Byrd, Jr., Hate Crimes Prevention Act enables the 

Department to prosecute crimes motivated by the victim’s actual or perceived sexual orientation 

or gender identity, and to provide assistance to state and local authorities in the investigation and 

prosecution of hate crimes, federal law does not require state or local law enforcement to report 

such incidents. As a result, Director Comey acknowledged, “[t]here are jurisdictions that fail to 

report hate crime statistics. Other jurisdictions claim there were no hate crimes in their 

community, a fact that would be welcome if true.” 

 In recognition of this fact, the FBI has worked with advocacy and law enforcement 

organizations to improve the investigation of hate crimes and to develop a standard for 

collecting, analyzing, and reporting hate crime incidents. Do you agree that 

underreporting of hate crime incidents by state and local law enforcement remains an 

obstacle to combatting hate crimes? If not, why? 

RESPONSE:  While I am generally familiar with Director Comey’s concerns about 

underreporting, but am unable to thoroughly evaluate his assertion or offer an opinion as I 

have not been presented with information necessary to do so.  However, if I am fortunate 

enough to be confirmed as Attorney General, I would expect to learn more about this issue 

and give it my careful consideration. 

 What steps will you take to encourage greater participation in hate crimes reporting by 

state and local law enforcement agencies? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, the Department 

will be vigilant in the full enforcement of all federal laws.  I will endeavor to direct and 

utilize the resources of the Department in the most effective manner possible to ensure the 

enforcement of federal law.  The specific steps I will take to ensure the enforcement of any 

particular law will be decided after careful evaluation of any current practices of the 

Department and the effectiveness of those practices. 

Question 4. A number of organizations and individuals have voiced support for your nomination 

or submitted letters praising your suitability for the post. On the day your nomination was 
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announced, the antiabortion group Operation Rescue issued a press release in which its president, 

Troy Newman wrote quote, “[w]e could not be happier about the selection of Sen. Jeff Sessions 

as the next Attorney General. I have worked on projects with Sen. Sessions in the past and know 

him to be an experienced prosecutor and principled pro-life advocate with a reputation for 

honesty.” 

 What projects did you work on with Mr. Newman? Please list each project separately and 

describe your level of involvement in each. 

RESPONSE: I am unaware of any such projects. 

The title of the above Operation Rescue press release is “We Stand Ready to Assist Attorney 

General-Designate Sessions in Prosecuting Planned Parenthood.” In the release, Mr. Newman 

said “a new sheriff is coming to town” and that Planned Parenthood would no longer be 

protected. 

 Have you made a commitment to Mr. Newman or to Operation Rescue to prosecute 

Planned Parenthood? If so, please describe any discussions you have had with Mr. 

Newman or his associates regarding the prosecution of Planned Parenthood or other 

reproductive health providers. 

RESPONSE: I have made no commitments to any individual, including Mr. Newman, nor 

have I engaged in discussions about specific legal action the Department might take if I am 

fortunate enough to be confirmed as Attorney General. It would be highly inappropriate to 

do so. 

In 1994, Congress passed the Freedom of Access to Clinic Entrances (FACE) Act. FACE 

prohibits threatening or intimidating women seeking reproductive health services and the doctors 

who provide them. It prohibits physically interfering with or injuring patients and clinicians. It 

prohibits damaging clinic property. And the Department of Justice enforces the FACE Act. 

 It is critically important, especially in light of your support from radical elements within 

the antiabortion movement, that patients and women’s health providers not doubt the 

Department’s willingness to enforce the law and guard against threats. How can you 

reassure abortion providers and women seeking health care services that you will strictly 

enforce the FACE Act, if confirmed? 

RESPONSE:  As I testified before the Committee, these providers are entitled to the 

protection of relevant federal law.  If I am fortunate enough to be confirmed as Attorney 

General, I will faithfully follow and enforce the law as defined by the courts, including the 

FACE Act and all other federal laws that the Attorney General is authorized to enforce. 

Question 5. In September 2015, the Department of Justice released policy guidance on the use of 

cell-site simulators—portable surveillance devices that collect cell phone identification and 

location information by mimicking cellphone towers. The guidance was released after I wrote to 

the Department raising concerns about the use of these systems. 
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Cell-site simulators, known as International Mobile Subscriber Identity Catcher devices (IMSI-

catchers), “DRTBoxes, “dirtboxes,” or “Stingrays,” have the ability to compel affected mobile 

phones to reveal their location and users’ registration information. Recent complaints filed with 

the FCC have also alleged that cell-site simulators can disrupt cellular service and may interfere 

with calls for emergency assistance. As such, I believe that the devices must be used with great 

care and only in limited circumstances. In my view, the need for law enforcement to monitor and 

apprehend criminal suspects should not come at the expense of innocent Americans’ privacy. 

In order to ensure that the Department uses cell-site simulators in a manner that is consistent with 

the Constitution, the Department’s 2015 guidance provides that law enforcement agencies must 

first obtain a search warrant supported by probable cause before deploying cell-site simulators. 

However, this guidance could be repealed at any time. 

 The 2015 policy provides a critical protection for Americans’ privacy. If you are 

confirmed, will you continue to require a warrant before authorizing the use of cell-site 

simulators? If not, why? 

RESPONSE:  While I am generally familiar with this policy, I am not privy to any internal 

Department of Justice data regarding the effectiveness of the policy in balancing the interests 

of law enforcement and public safety with protection of civil liberties.  If I am fortunate 

enough to be confirmed as Attorney General, I will carefully review and evaluate this policy, 

including any relevant data and how circumstances may have changed or how they may 

change in the future. 

 The 2015 guidance also sets forth practices concerning the collection and retention of 

data. If confirmed, will you commit to keeping the guidance’s data retention and 

transparency provisions in place? If not, why? 

RESPONSE:  While I am generally familiar with this policy, I am not privy to any internal 

Department of Justice data regarding the effectiveness of the policy in balancing the interests 

of law enforcement and public safety with protection of civil liberties.  If I am fortunate 

enough to be confirmed as Attorney General, I will carefully review and evaluate this policy, 

including any relevant data and how circumstances may have changed or how they may 

change in the future. 

 If confirmed, will you commit to preventing the Department from using cell-site 

simulators to surveil individuals participating in First Amendment-protected activities, 

such as attending political protests or religious ceremonies? If not, why? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will carry out 

my duty to enforce the laws and will do so with unreserved fidelity to the Constitution, 

including the First Amendment. 

Question 6. As the ranking member of the Subcommittee on Privacy, Technology and the Law, I 

have watched the proliferation of body-worn cameras with cautious optimism.  Body cameras 

have the potential to help build trust between law enforcement and the community, and reduce 

uncertainty in the courtroom. At the same time, body cameras collect incredibly sensitive 
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information, and it is essential that law enforcement agencies develop privacy and data 

protection policies to address how data captured by body cameras is collected and used. 

In September 2015, the Department of Justice awarded more than $23 million in grants to local 

and tribal law enforcement agencies to expand the use of body-worn cameras. The grants support 

the purchase of cameras, training and technical assistance, and efforts to catalog and examine the 

impact of their use. The Department also created a body-worn camera toolkit, which includes 

model policies that grantee agencies may reference in setting up their own programs. Under the 

current program, grantees are required to develop and articulate policies on privacy and data 

retention, but the Department does not require that grantee policies meet any one standard. 

In my view, it’s essential that the public and law enforcement have a clear understanding of how 

the sensitive information captured by body cameras is handled. So long as the Department of 

Justice is supporting the purchase of body-worn cameras by state and local law enforcement 

agencies, I think it’s important that DOJ make sure departments who purchase body cameras 

with federal funds have a meaningful policy in place guiding their use, including a privacy 

policy. 

 If confirmed, will you commit to working with me to ensure that grantees develop strong 

policies to protect the integrity of the data and the privacy of both police and the public? 

If not, why? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I would 

commit to working with you and any other member of Congress on policies to protect the 

integrity of the data and the privacy of both police and the public. 

Question 7. Senator Hatch asked you about the Religious Land Use and Institutionalized Persons 

Act (RLUIPA), which is enforced by the Department of Justice’s Civil Rights Division. You told 

Senator Hatch that “religious freedom is a great heritage of America.  We respect people’s 

religion…. It’s mandated in the Constitution.” 

 In a 2016 report on the Department’s RLUIPA work, the Department noted that the 

number of RLUIPA investigations involving mosques or Islamic schools had risen 

dramatically from 2000 to 2006. In December 2016, for example, the Department filed a 

lawsuit against Culpeper County, Virginia, alleging that the county violated RLUIPA 

when it denied a sewage permit application to the Islamic Center of Culpeper (ICC), 

effectively preventing the ICC from building a mosque. The complaint alleges that since 

1992, the county had considered 26 applications and never denied the permit for a 

commercial or religious use prior to ICC’s application. Do you agree that enforcement of 

RLUIPA—on behalf of all religious faiths—is critically important? 

RESPONSE:  Yes. 

 Will you commit to defending the rights of Muslim Americans—as strenuously as those 

of any other faith—to be free from unduly burdensome, unreasonable or discriminatory 

zoning, landmarking, and other land use regulations? 
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RESPONSE:  RLUIPA is federal law and, if I am fortunate enough to be confirmed as 

Attorney General, I would ensure its even-handed enforcement when the facts and 

circumstances of a case dictate Department action. 

 The 2016 report by the Department also contained this finding: “Another troubling 

statistic that emerges from the last five-and-a-half years reinforces the conclusion that 

there is particularly severe discrimination faced by Muslims in land use: While 84% of 

non-Muslim investigations opened by the Department resulted in a positive resolution 

without the United States or private parties filing suit, in mosque and Islamic school 

cases, only 20% have resulted in a positive resolution without the filing of a RLUIPA 

suit.” Will you commit that the Department will maintain the same resources for its 

RLUIPA work, including work on behalf of Muslim Americans? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will endeavor 

to direct and utilize the resources of the Department in the most effective manner possible to 

ensure the enforcement of federal law and the protections inherent therein. I will carefully 

evaluate any current departmental practices and the effectiveness of those practices to aid in 

the administration of justice. 

 You are reported as having said, that the true threat confronting the United States is “the 

toxic ideology of Islam.” How can you assure an asylum applicant claiming persecution 

based on their Islamic faith will receive a fair hearing in the immigration courts, if you 

are confirmed? 

RESPONSE: If I am confirmed, asylum applicants claiming persecution in the immigration 

courts will have an equal opportunity to qualify for asylum consistent with the our duly-

enacted immigration laws. 

Question 8. I am concerned about further consolidation in the media and telecommunications 

markets because it often leads to higher prices, fewer choices, and even worse service for 

consumers. Furthermore, when you have a small group controlling what Americans can watch, 

the risk of private censorship over political content grows. 

In a speech in October, President-elect Trump announced his opposition to AT&T’s proposed 

acquisition of Time Warner, saying that his administration would not approve the deal. He also 

stated that his administration would revisit Comcast’s acquisition of NBCUniversal, suggesting 

that it never should have been approved in the first place. 

 At a time when a typical American household spends on average about $2,700 annually 

on telephone, video, and broadband services, do you agree with the president-elect that 

consolidation in the media and telecommunications industries is a problem? 

RESPONSE: The antitrust division at the Department of Justice plays a vital role in keeping 

our markets competitive and protecting consumers.  The media and telecommunications 

markets are no exception.  If I am confirmed as Attorney General, the antitrust division will 

play a central role in protecting consumers in these particular markets and will not hesitate to 

7 

Document ID: 0.7.10659.61903-000001 



   

 

 

 

  

  

  

 

 

  

 

 

 

  

 

  

 

 

 

    

 

  

 

 

 

   

 

   

   

 

   

 

  

 

 

 

 

 

 

 

   

 

take action against violations of law.  I look forward to working with you and other members 

of Congress to learn more about the specific issues facing the media and telecommunications 

marketplaces and to ensure that the Department has the information and tools it needs to 

carry out its duties in antitrust enforcement. 

 Should you be confirmed as attorney general, how will an Antitrust Division under your 

supervision evaluate AT&T’s proposed acquisition of Time Warner? Will it revisit 

Comcast’s acquisition of NBCUniversal? 

RESPONSE: If confirmed as Attorney General, the antitrust division will conduct a 

thorough evaluation, consistent with federal law, of all proposed mergers and acquisitions to 

determine whether they violate federal antitrust law and policies. 

Question 9: In December, President-elect Trump met with Masayoshi Son, chief executive of 

Softbank, which owns Sprint. Mr. Son has allegedly long sought for his company to acquire T-

Mobile, which would collapse the U.S. wireless market from four major nationwide carriers to 

three. Following the meeting, Mr. Son reportedly committed to investing $50 billion in the 

United States and creating 50,000 new jobs. What Mr. Son will receive in return for these 

investments is unclear. 

 Have you discussed the meeting between Mr. Son and the president-elect with Mr. 

Trump? If so, what promises were made to Mr. Son in exchange for his commitments to 

invest in the United States? 

RESPONSE: No. 

 What role will an Antitrust Division under your supervision play in the new 

administration? Should companies seeking regulatory approval of their mergers and 

acquisitions plan to communicate with the president-elect directly prior to – or during – 
the Department of Justice review process? How will you ensure an impartial review? 

RESPONSE: The antitrust policies of the United States must be consistent and as clear as 

possible, and if I am fortunate enough to be confirmed, I will not hesitate to enforce antitrust 

law to protect against anti-competitive transactions.  Though I am not thoroughly familiar 

with the precise processes currently employed by the Department, antitrust review under my 

leadership will be consistent with federal antitrust law, objective, independent, and based on 

sound economic analysis. 

Question 10: I am increasingly concerned about internet companies that can use their positions 

as dominant media platforms to stifle competition and inhibit the free flow of information. In 

recent years, we’ve heard allegations of online intermediaries leveraging their market dominance 

to the detriment of content creators and innovative startups. For example, Google has given 

preference to its own products and services in search results while downgrading competitors’ 
products and services. I’ve also heard from photographers in my home state that Google is taking 

original content from photographers’ distributors’ websites without appropriate compensation or 

attribution. Apple is preventing its competitors in the music streaming market from promoting 
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lower prices to consumers on Apple iOS. And Amazon is using its dominance in the book 

market to impose unfair contractual terms on publishers and authors. 

 What will an Antitrust Division under your supervision do to address allegations that 

these dominant platforms’ unilateral behavior is anticompetitive and may ultimately harm 

the free flow of ideas and content? 

RESPONSE: Ensuring competition on the internet is of vital importance in our modern, 

digital economy.  If I am confirmed as Attorney General, the antitrust division will look at all 

markets to ensure compliance with federal antitrust law.  It will conduct a thorough 

evaluation, consistent with federal law, of all proposed mergers and acquisitions to determine 

whether they violate federal antitrust law and policies.  I look forward to working with you 

and other members of Congress to learn more about these particular issues and to ensure that 

the Department has the information and tools it needs to carry out its duties in antitrust 

enforcement. 

In recent years, antitrust investigations against Google and Apple for alleged anti-competitive 

conduct have taken place at the Federal Trade Commission, which shares antitrust enforcement 

authority with the Department of Justice. However, this does not preclude the Justice Department 

from asserting jurisdiction over these issues in the new administration. 

 As Attorney General, would you be open to examining allegations of anti-competitive 

conduct by some of these dominant platforms at the Department of Justice? 

RESPONSE: As I testified before the Committee, the antitrust policies of the United States 

have to be as consistent and as clear as possible to protect against anti-competitive 

transactions in any industry or marketplace.  If confirmed as Attorney General, I will not 

hesitate to enforce antitrust law to protect against anti-competitive transactions. 

Question 11: As we saw following Comcast’s acquisition of NBCUniversal, conditions that are 

placed on deals that are approved can be difficult to enforce and are not always reliable. Another 

major problem is that those conditions expire. 

 How do you believe the Department of Justice can ensure that merger conditions actually 

have enough teeth to protect consumers in the long term? 

RESPONSE: Federal antitrust laws are in place to protect consumers and to ensure a 

competitive marketplace. If I am confirmed as Attorney General, the antitrust division will 

not hesitate to enforce such laws and impose appropriate conditions to protect consumers, as 

necessary. 

 There is increasing evidence that other types of merger remedies, including divestitures, 

aren’t sufficient in protecting consumers from harm.  Do you agree that in cases such as 

those, the DOJ should be more willing to challenge these deals in court, as it was slated 

to do in the case of Comcast-Time Warner Cable? 
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RESPONSE: If I am confirmed as Attorney General, the antitrust division will examine each 

transaction on the merits and will not hesitate to challenge transactions or impose conditions 

or other remedies as necessary to protect consumers. 

Question 12: Four years ago, as the Supreme Court was considering American Express v. Italian 

Colors, I asked Assistant Attorney General William Baer about the importance of private 

antitrust enforcement. He has since told me that the Supreme Court’s decision in that case made 

it much harder for small businesses to file private antitrust enforcement actions and instead they 

are forced to arbitrate their claims. 

 Do you agree that antitrust enforcement has changed since that decision? Do you 

currently have concerns about small business’ ability to bring antitrust claims to a public 

court of law? If not, why? 

RESPONSE: I have not studied the Court’s decision or its implications for small businesses. 

If I am fortunate enough to be confirmed as Attorney General, I expect to learn more about 

this issue. 

Question 13: Since entering the Senate, I have made it a priority to combat the widespread and 

harmful impact of forced arbitration. These clauses restrict Americans’ access to justice by 

stripping consumers and workers of their legal rights and insulating corporations from any 

accountability. 

I have a letter that you sent on June 10, 1999 to one of your constituents. You write, “thank you 

for taking the time to contact me with your concerns about the Federal Arbitration Act and 

consumer transactions. I appreciate the reality that in many cases, arbitration clauses in contracts 

for sales of consumer goods limit a person’s right to sue in state or federal court.” 

 Do you still believe that arbitration clauses often limit Americans’ right to sue in a public 

court of law? 

RESPONSE:  I have no reason to disagree with the sentiment expressed in the letter. 

I do not oppose the use of arbitration when it is voluntarily agreed to by both parties after a 

dispute has arisen. But consumers and workers have a right to a meaningful choice about where 

to enforce important state and federal laws. Forced arbitration clauses, by their very nature, 

effectively deny Americans of this choice. In 2012, in response to President Obama’s weekly 

address, you stated that “before entering politics, I was a federal prosecutor. I tried many cases 

and spoke to many juries. The brilliance of our legal system is that it places judgment in the 

hands of everyday citizens. Twelve complete strangers, from all walks of life, sit in a jury box, 

carefully weigh the evidence, and then reach an impartial verdict.” Despite the praise you have 

offered for our nation’s public courts and justice system, you have consistently defended forced 

arbitration clauses in consumer and employment contracts. 

 Why should any American be forcibly denied the fundamental rights and protections 

inherent in the “brilliance of our legal system” as you so aptly recognized in 2012? 
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RESPONSE:  I do not believe any American should be forcibly denied the fundamental 

rights and protections inherent in the brilliance of our legal system. 

One very public example of mandatory arbitration is former Fox News anchor Gretchen 

Carlson’s lawsuit alleging that she’d been sexually harassed by her boss Roger Ailes, the 

founder, and former CEO and chairman of the network. Ailes’ lawyers tried to force her case 

into private arbitration, arguing that Ms. Carlson had breached the terms of her employment 

contract, which included a forced arbitration clause. The arbitration clause in Ms. Carlson’s 

contract also prohibited her from speaking out about the claims – as is the case in most forced 

arbitration agreements. Had Roger Ailes and Fox News been successful in forcing Ms. Carlson 

into arbitration and abiding by those terms, her colleagues at Fox News, many of whom were 

also victims of sexual harassment, would have been left in the dark about her case and may never 

have come forward with their own claims. 

According to the Equal Employment Opportunity Commission, at least 25% of American 

women say they have experienced sexual harassment in the workplace. 

 Do you agree that women with claims of sexual harassment and employment 

discrimination deserve access to the courts and an impartial jury verdict? If not, why? 

RESPONSE:  Yes. All victims of sexual harassment and employment discrimination should 

have the ability to obtain justice and seek appropriate recourse against the perpetrator. 

 Do you believe it is it fair for corporations and employers to force consumers and 

workers to surrender their fundamental legal rights before a dispute has even arisen? If 

so, why? 

RESPONSE: Arbitration in intended to avoid the formalities, expense, and delay of formal 

dispute resolution before courts.  It is one of the most cost-effective means of resolving 

disputes. Unlike businesses, consumers and employees generally cannot afford a team of 

lawyers to represent them.  Furthermore, consumers, employees, and small businesses that 

enter into contracts covered by the Federal Arbitration Act is entitled to have their disputes 

resolved in accordance with fundamental principles of due process, and in a speedy and cost-

effective manner. 

 In light of the fact that arbitration proceedings are shrouded in secrecy and have the 

ability to cover up discriminatory patterns and practices, why should they not be subject 

to the same transparency afforded participants in the civil justice system you praised in 

2012? 

RESPONSE: Consumers, employees, and small businesses that enter into contracts covered 

by the Federal Arbitration Act is entitled to have their disputes resolved in accordance with 

fundamental principles of due process, and in a speedy and cost-effective manner. 

Forced arbitration also impacts servicemembers who are trying to enforce the legal rights they 

fight to protect. Take the case of Kevin Ziober, a Navy Reservist who, after informing his 

11 

Document ID: 0.7.10659.61903-000001 



  

 

 

  

 

   

   

 

  

   

 

   

 

  

   

  

 

 

 
 

 

 

    

  

 

 

 

   

  

 

 

   

 

   

    

 

 

 

 

company he was being deployed to fight for his country in Afghanistan, was thrown a farewell 

party with an American-flag shaped cake, and then summarily dismissed by his employer in 

violation of a federal law called the Uniformed Services Employment and Reemployment Rights 

Act. After returning from active duty, Kevin filed suit against his former employer, and has been 

fighting for years for the right to enforce congressionally mandated protections for 

servicemembers in a public court of law. 

 Do you agree that we should afford the same protections inherent in our civil justice 

system to everyone, especially our men and women in uniform? 

RESPONSE: I am not familiar with the above-mentioned case.  Regardless, anyone, 

including our men and women in uniform, who enters into a contract covered by the Federal 

Arbitration Act is entitled to have their disputes resolved in accordance with fundamental 

principles of due process, and in a speedy and cost-effective manner. 

Question 14: In recent years, the growing use of so-called stalking apps, which allow users to 

track someone’s location – or even listen to their phone calls and read their text messages – 
without their knowledge or consent, has raised serious concerns. Federal law does not currently 

prohibit developers from creating apps that surreptitiously track geo-location data. This loophole 

in the law grants stalkers and domestic abusers access to a powerful tool enabling increased 

violence against women. 

 Do you agree that location data can be highly personal information and is deserving of 

privacy protections? 

RESPONSE:  Your tireless efforts to shed light on this very important issue, particularly as 

it relates to victims of domestic violence, have been admirable. If I am fortunate enough to 

be confirmed as Attorney General, I will ensure that the Department continues to prosecute 

these matters, and will be happy to work with you and other members of Congress to 

advance policies that protect victims. 

Last year, I reintroduced legislation – the Location Privacy Protection Act – that would, among 

other things, amend the federal wiretap statute to explicitly include the interception of location 

data and allow for the forfeiture of proceeds from the sale of smartphone tracking apps. 

 Should you be confirmed as Attorney General, will you work with me on this legislation 

to ensure that the federal government has all the tools necessary to protect women from 

stalking apps and their attendant violence and abuse? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will be happy 

to work with you to ensure that federal prosecutors have all the tools needed to protect 

victims from stalking, violence, and abuse. 

DOJ has the authority under existing wiretap laws to prosecute creators of apps that allow 

stalkers to listen to victims’ phone calls, intercept text messages, or otherwise intercept content 

from victims’ phones. In response to my request, which was joined by Senators Grassley, 
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Cornyn, and Graham, the DOJ exercised this authority and began taking criminal action against 

the creators of these stalking apps within the last few years. Although this is a positive 

development in the enforcement of our nation’s laws, there is more that DOJ can do to protect 

the victims of stalking apps. 

 What will you do to ensure DOJ continues taking such action against the creators of 

stalking apps? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I am happy to 

work with you and other members of Congress to advance policies that protect victims of 

domestic violence and stalking by pursuing appropriate criminal actions. 

Question 15: In our courtesy visit, we discussed violence against Native women, and I told you 

how important the issue is to me. When I provided you with a statistic demonstrating just how 

prevalent violence against Native women is – and at the hands of non-Indians – you expressed 

shock and said that you didn’t realize the extent of the problem. 

Over 84% of Native women experience domestic or sexual violence. And over 97% of them are 

victimized by non-Indians. That’s a recent stat. But in 2012, all you had to do was talk to one 

tribe, and you would have learned that women in Indian Country are regularly abused by non-

Indians who go unprosecuted and unpunished. 

During the hearing you told me you would spend a little time with the Poarch Band of Creek 

Indians in Alabama to better understand how the issue of domestic and sexual violence is 

affecting Indian Country. I also think it is necessary to visit at least one tribe where the special 

domestic violence jurisdiction is being exercised. Tribes are using that authority to secure long 

overdue justice for victims and are doing so with care and deliberation and in a manner that 

protects defendants’ rights. 

 During the hearing you also told Senator Hirono that you can’t commit to not challenging 

VAWA on these grounds. But you also admitted to not understanding the gravity of the 

problem of violence against native women when you voted on it in 2013. Now that you 

are better informed on the issue, will you commit to enforcing and defending this very 

important provision? 

RESPONSE: If I am confirmed as Attorney General, I will enforce all federal laws, 

including the 2013 reauthorization of VAWA.  I understand that a pilot program has been 

initiated that seeks to conform tribes’ exercise of criminal jurisdiction over non-Indians to the 

requirements of the Sixth Amendment.  I will carefully study this program before reaching 

any legal conclusions about the VAWA tribal jurisdiction provision. 

Sexual assault and other violent crime on Indian reservations are very serious problems—in 

some places, the problem has reached epidemic proportions.  The Federal government 

exercises criminal jurisdiction over many Indian reservations.  If I am confirmed as Attorney 

General, I will be committed to ensuring that federal law enforcement resources are fully 

deployed to investigate and prosecute crime on Federal reservations, and will request 
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additional resources where existing resources are inadequate.  Finally, I would note that on 

many Indian reservations, state and local authorities exercise criminal jurisdiction.  State and 

local law enforcement resources greatly exceed those of Federal and tribal governments 

combined.  On the exclusively Federal reservations where federal law enforcement has 

proved to be inadequate to reduce high levels of violent crime, Congress may consider 

allowing state and local authorities to exercise criminal jurisdiction.  State and local law 

enforcement has proven effective on many existing Indian reservations, and the extension of 

such criminal jurisdiction to both Indians and non-Indians in Indian country does not offend 

constitutional guarantees. 

Question 16: In 2011, the Office for Victims of Crime established the National Coordination 

Committee on the American Indian/Alaska Native (AI/AN) Sexual Assault Nurse Examiner-

Sexual Assault Response Team (SANE-SART) Initiative. The Committee has since issued a 

report with specific recommendations for the Department of Justice on improving the federal 

government’s response to adult and child victims of sexual violence in tribal nations, and the 

Obama Administration has implemented many of these recommendations. 

 As attorney general, will you commit to continuing these policies to further address 

sexual violence in Indian Country? If not, why? 

RESPONSE:  I am not familiar with this report, however, if I am confirmed as Attorney 

General I will certainly review it and its recommendations.  I will implement 

recommendations that improve the Federal government’s fulfillment of its role in enforcing 

criminal laws on Federal reservations.  If confirmed, I will be committed to ensuring that 

federal law enforcement resources are fully deployed to investigate and prosecute crime on 

Federal reservations, and will request additional resources where existing resources are 

inadequate. 

Question 17: The Department of Justice has the primary responsibility for investigating and 

prosecuting crime in much of Indian country. The rates of violent victimization on many Indian 

reservations are the highest in the nation, but crimes in Indian country still largely go 

unprosecuted and unpunished. 

 What will be your approach to addressing crime in Indian country? What steps will you 

take to reduce crime in Indian country? 

RESPONSE:  If I am confirmed as Attorney General, I will be committed to ensuring that 

federal law enforcement resources are fully deployed to investigate and prosecute crime on 

Federal reservations, and will request additional resources where existing resources are 

inadequate.  

Question 18: In recent years the media has increasingly highlighted the tragic prevalence of 

sexual assault in our country – whether it be on our military bases, on our college campuses, or at 

the hands of once-beloved public figures. In response, most of us in Congress have publicly 

committed to doing whatever is necessary to combat such violence and ensure that victims have 
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access to justice. But critical to that effort is also our willingness – as the nation’s leaders – to 

speak openly and honestly about the systemic barriers to addressing the problem. 

 As attorney general – and the nation’s top victim advocate – what would you say to the 

hundreds of thousands of survivors of sexual violence who may be unwilling to report 

their abuse for fear of retaliation or concern that they will not be believed? 

RESPONSE: I would urge victims to report all incidents of sexual assault to law 

enforcement authorities, and would assure them that federal authorities (which, for example, 

typically have jurisdiction over military bases) will take all reports seriously and will 

investigate and prosecute all appropriate cases to the fullest extent of the law. 

 What steps do you think our law enforcement can take to address a culture that often fails 

to hold perpetrators accountable and instead blames the victims? 

RESPONSE:  Law enforcement authorities can best “address” such a culture by 
aggressively investigating sexual assault offenses and vigorously prosecuting them to the 

fullest extent of the law. 

Question 19: As we’ve explored previously in the Judiciary Committee – and as research 

continues to demonstrate – runaway and homeless youth are particularly vulnerable to trafficking 

and exploitation. Covenant House New York’s 2013 survey found that youth involved in 

commercial sexual activity frequently reported exchanging sexual acts for basic necessities like 

food or a place to sleep. And a more recent study by Covenant House New Orleans found that a 

quarter of the homeless youth they interviewed had been victims of trafficking or sexual labor. 

Finally, according to the Human Rights Campaign, of the nearly 2 million young people who are 

affected by homelessness each year, research shows that up to 40 percent of homeless youth 

identify as LGBT. 

 You were one of three senators who opposed the effort to reauthorize the Runaway and 

Homeless Youth Act in the Judiciary Committee in the 113th Congress. Why exactly did 

you oppose? 

RESPONSE: I was concerned with what I believed to be overly broad and vague language 

in the bill that could have discriminated against faith-based organizations that help form the 

fabric of the United States’ social services, and would have undermined the goal of the bill 

by making it more difficult to protect and provide services for at-risk individuals. 

 Should you be confirmed as attorney general, how can I trust that you will work to ensure 

that all kids, including LGBT youth and those that need it the most, have access to shelter 

and other necessary services to prevent them from becoming a victim of trafficking? 

RESPONSE: As a United States Senator, I was a cosponsor and strong supporter of the 

Adam Walsh Act of 2006, which imposed tough, mandatory penalties for sex trafficking of 

minors, child pornography, and federal sexual assault offenses.  I also have supported 

reauthorizations of the Violence Against Women Act, and have supported other legislation 
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that has done much to prevent sexual assault and other violence, including trafficking. 

Additionally, I worked to add an amendment to the 2005 Violence Against Women Act that 

expanded DNA sampling and has prevented many of these types of crimes over the past 

decade.  If I am fortunate enough to be confirmed as Attorney General, I will continue in my 

commitment to strongly address these types of terrible crimes, and to protect and ensure 

justice for their victims. 

Question 20: As the Department of Housing and Urban Development has frequently recognized, 

survivors of domestic violence face unique challenges in securing and maintaining adequate 

housing. Indeed, according to the Department of Justice, one-in-four homeless women in the 

United States is a survivor of domestic violence. And not surprisingly, once a woman becomes 

homeless, she becomes more vulnerable to violence and exploitation. In fact, nine-in-ten 

homeless women have experienced severe physical or sexual abuse. 

 The Department of Justice is charged with protecting Americans’ right to access housing 

free from discrimination. Should you be confirmed as Attorney General, what will you do 

to address the link between homelessness and domestic violence? How will you work 

with the Department of Housing and Urban Development to accomplish these goals? 

RESPONSE:  If I am confirmed, I will fully enforce all existing laws relating to sexual 

assault, and all non-discrimination laws.  I assume that the Department of Housing and Urban 

Development refers cases of potential violation of the laws to the Justice Department for 

prosecution, and I would expect to continue such cooperation. 
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Nomination of Senator Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR COONS 

1. Evidence shows that solitary confinement has significant mental health consequences when 

used for extended periods of time. 

a. Do you believe solitary confinement should only be used as a last resort? 

RESPONSE: It is vital that our prisons be able to secure prisoners and maintain order, but it is 

also important that they be a safe environment for those prisoners while they are incarcerated, as 

well as for those guarding them. I believe that we should closely evaluate the studies and 

evidence and make the best determination about how to handle what can be a dangerous prison 

population in a way that is both constitutional and effective. 

b. Do you believe solitary confinement should ever be used for juveniles? 

RESPONSE: It is vital that our prisons be able to secure prisoners and maintain order, but it is 

also important that they be a safe environment for those prisoners while they are incarcerated, as 

well as for those guarding them. The need to maintain safety is especially true for juveniles, 

who often present unique correctional challenges. I believe that we should closely evaluate the 

studies and evidence and make the best determination about how to handle what can be a 

dangerous prison population in a way that is both constitutional and effective. 

2. Individuals are being jailed throughout the country when they are unable to pay a variety of 

court fines and fees.  There is often little or no attempt to learn whether these individuals 

can afford to pay the imposed fines and fees or to work out alternatives to incarceration. 

a. Under your leadership, will the Department of Justice work to end this practice? 

RESPONSE: These are legitimate concerns, and if I am fortunate enough to be confirmed as 

Attorney General, I will make every effort to protect the constitutional rights of individuals in 

the federal criminal justice system. 

b. What is your position on the practice of imposing unaffordable money bail, which 

results in the pretrial incarceration of the poor who cannot afford to pay? 

RESPONSE: There have been a number of concerns expressed by different groups, 

stakeholders, and officials regarding the use of money bail, and there is also ongoing litigation 

in various jurisdictions around the country regarding this practice. I believe that we should 

closely evaluate these concerns and the evidence to determine areas where pretrial 

incarceration practices can be improved, while also securing suspected criminals or providing 

adequate assurances that they will be present for court proceedings. 

3. The Department of Justice established the Office for Access to Justice (ATJ) in March 
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2010 to address the access-to-justice crisis in the criminal and civil justice system. ATJ’s 
mission is to help the justice system efficiently deliver outcomes that are fair and accessible 

to all, irrespective of wealth and status. How will you improve access to justice for 

indigent criminal and civil defendants? 

RESPONSE: Ensuring that individuals are aware of and able to exercise their rights is an 

important part of a fair justice system. If I am fortunate enough to be confirmed as Attorney 

General, I will work to ensure that the constitutional rights of defendants are protected. 

4. In August of 2013, the Department of Justice released the Cole memorandum, providing that 

states could pursue their own marijuana policy as long as the policy does not violate certain 

federal priorities, such as selling to minors or transporting marijuana across state lines. 

a. Will you continue to follow the Cole memorandum? 

RESPONSE: While I am generally familiar with the Cole memorandum, I am not privy to any 

internal Department of Justice data regarding the effectiveness and value of the policies 

contained within that memorandum. If I am fortunate enough to be confirmed as Attorney 

General, I will certainly review and evaluate those policies, including the original justifications 

for the memorandum, as well as any relevant data and how circumstances may have changed or 

how they may change in the future. 

b. Will you instruct Department of Justice prosecutors to bring actions against those 

who use state-sanctioned medical marijuana, provided they are using it in 

accordance with the guidance of the Cole memorandum? 

RESPONSE: While I am generally familiar with the Cole memorandum, I am not privy to any 

internal Department of Justice data regarding the effectiveness and value of the policies 

contained within that memorandum. If I am fortunate enough to be confirmed as Attorney 

General, I will certainly review and evaluate those policies, including the original justifications 

for the memorandum, as well as any relevant data and how circumstances may have changed or 

how they may change in the future. 

5. How will you implement and enforce the Death In Custody Reporting Act and the FBI 

National Use of Force database? 

RESPONSE: It is my understanding that in December 2016, the Department of Justice issued 

a report on the progress of implementing the Death in Custody Reporting Act (DCRA), which 

requires federal, state, and local law enforcement agencies to report information regarding 

deaths of detainees, arrestees, or prisoners while they are in the custody of those agencies. The 

report indicated that guidelines for reporting that data will not be finalized before the second 

quarter of Fiscal Year 2017. It is also my understanding that the FBI is collaborating with 

major law enforcement organizations to develop a national use-of-force data collection effort, 

whereby law enforcement agencies may voluntarily collect and report data regarding the non-

lethal use of force by their officers. If I am fortunate enough to be confirmed as Attorney 

General, I will support these efforts. 
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6. When you were the Alabama Attorney General, Alabama was the only state that 

handcuffed prisoners to “hitching posts” as punishment, cuffing them by both wrists to a 

pole at chest level with feet shackled for up to 10 hours at a time, unprotected from the sun, 

heat, or rain, and without access to water or even access to a bathroom. On March 27, 

1995, the Department of Justice sent letters to you, as Alabama’s Attorney General, along 

with the Governor and other state officials declaring Alabama’s use of the hitching post 

unconstitutional and unjustified. However, the use of the hitching post continued. On June 

27, 1995, the Justice Department sent a letter to the Alabama Department of Corrections 

stating, “We remain deeply concerned about your unwillingness to take any corrective 

action regarding the ‘rail’ or ‘hitching post.’ . . . [W]e have concluded that the use of the 

‘rail’ is without penological justification.” The Alabama Department of Corrections was 

sued over the use of the hitching post in 1995 but continued to defend its use. At the 

hearing and in our private meeting, I asked you about the use of the hitching post in 

Alabama prisons when you were the Alabama Attorney General.  However, you indicated 

in our meeting that you did not remember the issue, and your response at the hearing only 

addressed the use of chain gangs. Do you believe that the use of hitching posts is 

acceptable? 

RESPONSE: In a series of cases decided years after I was no longer the Attorney General for 

the State of Alabama, the Supreme Court held that the use of hitching posts for punitive 

reasons unrelated to safety issues or emergencies is prohibited under the Eighth Amendment. 

If I am fortunate enough to be confirmed as Attorney General, I will enforce federal law as 

interpreted by the Supreme Court. 

7. In Hope v. Pelzer, 536 U.S. 730, 744 (2002), the Supreme Court ruled that prison officials 

“violated clearly established law” when they continued to use the hitching post. Why didn’t 
you intervene to stop this unconstitutional practice when you were Alabama Attorney 

General? 

RESPONSE: To my knowledge, in that case, the Supreme Court prohibited the use of the 

hitching post as applied in that case, due to the circumstances that case presented. The 

complaint in that case was not filed until after I was elected to the Senate, and the first filing by 

Alabama in that case was not until nearly two months after I had left the Alabama Attorney 

General’s Office. 

8. In 2014, the Department of Justice concluded its investigation of allegations of sexual 

abuse and sexual harassment at the Julia Tutwiler Prison for Women, finding that: 

For nearly two decades, Tutwiler staff have harmed women in their care with impunity 

by sexually abusing and sexually harassing them. Staff have raped, sodomized, 

fondled, and exposed themselves to prisoners.  They have coerced prisoners to engage 

in oral sex. Staff engage in voyeurism, forcing women to disrobe and watching them 

while they use the shower and use the toilet. Staff sexually harass women, subjecting 

them to a daily barrage of sexually explicit verbal abuse. 

Also, there are federal lawsuits pending against Alabama state prisons challenging 

unconstitutional conditions, including high rates of violence and inadequate medical and 
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mental health treatment. On October 6, 2016, the Justice Department announced that it had 

opened a statewide investigation into Alabama’s prisons for men, which “will focus on 

whether prisoners are adequately protected from use of excessive force and staff sexual 

abuse by correctional officers, and whether the prisons provide sanitary, secure and safe 

living conditions.” 

a. Will you ensure that the Department of Justice continues all of these investigations 

into conditions in Alabama prisons? 

RESPONSE: Safe and secure prison conditions are an essential part of our justice system. If I 

am fortunate enough to be confirmed as Attorney General, I will ensure that violations of 

federal law in prison facilities are investigated and remedied no matter the state, and that our 

justice system protects inmates and those guarding them. 

b. As a public official in Alabama, what have you done to ensure that Alabama prison 

facilities comply with the Constitution? 

RESPONSE: It is vital that our prisons be able to secure prisoners and maintain order, but it is 

also important that they be a safe environment for prisoners and those who guard them. That is 

why, in 2003, Senator Kennedy and I introduced the Prison Rape Elimination Act, which has 

been critical in making prisons a safer and more humane environment. If I am fortunate 

enough to be confirmed as Attorney General, I will continue to look for solutions like this to 

the challenges faced by correctional facilities. 

9. The President-elect has claimed that millions of people voted illegally in the presidential 

election. 

a. Do you agree, and if so, on what evidence do you rest your claim? 

RESPONSE: As I testified before the Committee, I am not aware of the context or the basis 

for the President-elect’s remarks and have conducted no research nor reviewed data on the 

issue. 

b. If not, do you contend that there were instances of voter fraud in the 2016 

presidential election, and on what evidence do you base your claim? 

RESPONSE: As I testified before the Committee, I believe that fraudulent activities regularly 

occur during election cycles. There is no reason to believe that this election is any exception. I 

would also note that the bipartisan Carter-Baker Commission report, “Building Confidence in 

U.S. Elections: Report of the Commission on Federal Election Reform,” found that “there is no 
doubt” that voter fraud occurs, that “a good ID system could deter, detect, or eliminate several 

potential avenues of fraud – such as multiple voting or voting by individuals using the 

identities of others or those who are deceased – and thus it can enhance confidence,” and that 

“most advanced democracies have fraud-proof voting or national ID cards, and their 

democracies remain strong.” 

c. How do you plan on using the resources of the Department of Justice to investigate 
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alleged instances of voter fraud in the 2016 presidential election? 

RESPONSE: The Department of Justice has a number of important responsibilities in this 

area, including investigating and prosecuting election fraud that violates federal criminal 

statutes, as well as investigating and bringing suit to prevent violations of federal voting rights 

laws. If I am confirmed as Attorney General, I am committed to enforcing all of the federal 

laws within the Department’s jurisdiction, including the laws regarding voting, in a fair and 

even-handed manner.  Any specific enforcement decisions or actions would depend upon the 

facts and circumstances of each case. 

10. A 2014 study by Justin Levitt published in the Washington Post found that since 2000, 

there were only 31 credible allegations of voter impersonation, during a period in which 

there were 1 billion ballots cast. In light of this report, do you think it is justifiable for the 

Department of Justice to spend resources on combatting in-person voter fraud? 

RESPONSE: Please see responses to 9(b) and (c). 

11. Do you agree that certain photo ID laws can disenfranchise otherwise eligible voters and 

disproportionately and unreasonably burden African-American and Latino voters? 

RESPONSE: As I testified at the hearing, government cannot create laws designed to 

improperly inhibit the right of any eligible citizens to vote. The voting rights of Americans are 

protected by federal law, including the Voting Rights Act. The Supreme Court held in 

Crawford v. Marion County Election Board, that voter identification laws are neither per se 

unconstitutional, nor do they necessarily violate the Voting Rights Act. The analysis of such 

laws are specific to the particular law, the jurisdiction, and a wide range of factors that Congress 

has identified as relevant in determining whether a particular voting practice comports with the 

Voting Rights Act. If I am confirmed as Attorney General, I am committed to enforcing all of 

the federal laws within the Department’s jurisdiction, and particularly the laws regarding 

voting, in a fair and even-handed manner. 

12. The FBI reported that hate crimes targeting Muslims increased by 67% in 2015. How do 

you believe the Department of Justice should use its resources to address rapid, 

documented increases in crimes such as this one? 

RESPONSE: I believe that Americans of all backgrounds and religious faiths are entitled to 

equal protection of the law.  I share your commitment to protecting all Americans and, if I am 

fortunate enough to be confirmed as Attorney General, I will work with our law enforcement 

professionals to enforce laws and to tailor enforcement efforts as necessary. 

13. Would you ever rely on Korematsu v. United States, 323 U.S. 214 (1944), as precedent? 

RESPONSE:  I would not positively cite Korematsu v. United States as precedent. 

14. Do you believe internment of American citizens or residents is lawful? 
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RESPONSE: I am unaware of any proposal for internment of American citizens or residents. 

The Korematsu lesson our nation learned in WWII from the unjustified internment of Japanese 

citizens and residents must never be forgotten.  This was a national tragedy that cannot be 

allowed to happen again.  No person or groups of persons should be interned without a clear 

legal basis. 

15. Last year, without debate or congressional action, Rule 41 of the Federal Rules of Criminal 

Procedure was amended to expand the government’s ability to obtain a warrant and 

remotely access electronic devices. The rules now allow federal prosecutors to seek a 

warrant in any district “where activities related to a crime may have occurred.” Will you 

instruct the Department of Justice to issue guidance on how this should be interpreted? 

RESPONSE:  It is my understanding that the new version of Federal Rule of Criminal 

Procedure 41 regarding venue took effect less than two months ago, after Congress chose not 

to take action to disapprove of the changes adopted by the Supreme Court. As this change is 

relatively new and I have not had a chance to study its impact, I do not yet know whether 

additional guidance is necessary. 

16. Do you believe that religious institutions, including mosques, should be targeted for 

warrantless surveillance? 

RESPONSE: I do not believe that a building or organization should be targeted for 

surveillance because it is a religious institution.  

17. What will you do to ensure vigorous enforcement of the Ethics in Government Act, bribery 

and honest services laws, and anti-nepotism laws? 

RESPONSE: If confirmed as Attorney General, I will ensure that the Department of Justice 

properly and professionally enforces all federal laws within its jurisdiction, including those 

involving government ethics, bribery, and anti-nepotism. I will ensure that Department 

personnel comply with the financial disclosure requirements of the Ethics in Government Act, 

see 5 U.S.C. § 101, and follow the rules of the Office of Government Ethics, see id., § 402, 

404, in a just and proper manner. 

18. What is your interpretation of the effect of the Emoluments Clause on the ability of 

President-elect Trump or his family members to continue doing business with foreign 

governments after inauguration? 

RESPONSE:  The question posited is not one on which I have devoted any study, and would 

depend on a number of facts and specific circumstances. Therefore, I am not in a position to 

offer even an informal opinion on it. If confirmed as Attorney General, I would provide legal 

advice on such matters only after examining the relevant facts and circumstances presented, 

and consulting with the Office of Legal Counsel and any other component of the Department 

having expertise bearing on such matters. 

a. Do you understand the arrangements announced at the President-elect’s press 

conference on January 11, 2017 to be sufficient to comply with the Emoluments 
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Clause? 

RESPONSE: The question posited is not one on which I have devoted any study. Therefore, I 

am not in a position to offer even an informal opinion on it. However, President Trump has 

stated that he will comply with his obligations under the Foreign Emoluments Clause, and in 

fact, that he will take additional steps beyond what may be required under the Constitution.  

b. If your answer is “yes,” what is the basis for your understanding that the President-

elect is not receiving monetary or other benefits from foreign entities through his 

continued ownership interests in the Trump Organization, even if he does not have 

day-to-day control? 

RESPONSE: See response to 18(a). 

19. President-elect Trump, through the Trump Organization, has a contract with the U.S. 

Government that allows the Trump International Hotel Washington, D.C. to lease the Old 

Post Office property.  This contract, however, contains a clause stating that “No . . . elected 

official of the Government of the United States . . . shall be admitted to any share or part of 

this lease, or to any benefit that may arise therefrom.” If President-elect Trump does not 

divest his interests in this hotel prior to inauguration, the question of whether this contract 

has been breached will need to be decided. As Attorney General, your responsibilities 

would include enforcement of government contracts like this one. 

a. If President-elect Trump does not divest his interests in the Trump International 

Hotel Washington, D.C., will you enforce the contract? 

RESPONSE: The question posited is not one on which I have devoted any study and would 

depend on a number of facts and specific circumstances with which I am not familiar.  

Therefore, I am not in a position to offer even an informal opinion on it. 

b. What steps do you commit to taking to prove to the public that the Justice 

Department’s actions and your own will not be influenced in any way by the 

President-elect’s monetary interests? 

RESPONSE: If it is determined that the President has a conflict with the potential to 

influence, or to appear to influence, the impartiality of the Department of Justice, I will take 

whatever steps are necessary to ensure that the Department of Justice represents the interests 

of the American people in the objective enforcement of the law. Any such decisions will 

depend on the specific facts and circumstances of the matter; therefore, it would be premature 

for me to announce how the Department might proceed. 

20. The Office of Legal Counsel (OLC) supports the Attorney General in fulfilling his 

responsibility to provide legal advice to the President, heads of executive departments, and 

heads of military departments. 

a. Do you agree that, as discussed in the Best Practices for OLC Legal Advice and 

Written Opinions (May 16, 2005 and July 16, 2010), the Attorney General and OLC 
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should provide “candid, independent, and principled advice—even when that advice 

may be inconsistent with the desires of policymakers” including the President? 

RESPONSE: I believe that the Attorney General and the Office of Legal Counsel should 

always provide candid, independent, and principled advice. 

b. What standard do you believe must be met before an Attorney General or OLC 

opinion is overturned? 

RESPONSE: As I testified before the Committee, the Office of Legal Counsel is a vitally 

important office which opines on important legal issues facing the Executive Branch.  The OLC 

should render objective decisions, and thus should overturn a previous OLC opinion only after 

the most careful study and reflection. 

21. The total volume of worldwide piracy in counterfeit products is estimated to be 2.5% of 

world trade (USD $461 billion).  Counterfeit products such as fake pharmaceutical drugs 

or faulty electronics can cause direct physical harm to Americans, and the profits from 

these illicit sales often go directly to the coffers of organized crime. How will you use 

Department of Justice resources to address this growing threat? 

RESPONSE: Intellectual property crime is a serious problem that threatens the safety of 

American consumers, the success of American companies, and even our national security. If I 

am fortunate enough to be confirmed as Attorney General, I will ensure the Department of 

Justice investigates violations of federal law, and prosecutes whenever appropriate, to 

safeguard the American people and the American economy. 

22. The Department of Justice has made substantial efforts to combat trade secret theft by 

foreign nationals.  In 2009, only 45 percent of federal trade secret cases were against 

foreign companies; this number increased to over 83 percent by 2015. 

a. Will you prioritize enforcement actions to combat trade secret theft by foreign 

nationals? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will devote the 

resources of the Department of Justice to achieving the Department’s missions in many areas, 

and the priorities of each enforcement action will be an evolving decision based on the facts, 

the needs at the time, and the resources available to the Department, so that we can best ensure 

justice for the American people and entities, including those affected by trade secret theft. 

b. How do you plan to continue the Department of Justice’s efforts to successfully 

target criminal trade secret theft? 

RESPONSE: The Department of Justice’s efforts to combat trade secret theft involve 
coordination between multiple components that have jurisdiction and bring relevant expertise 

to these issues. If I am fortunate enough to be confirmed as Attorney General, I will ensure 

that the Department regularly reviews the allocation of resources and the results of these 

efforts to determine the right methods to improve the work to combat trade secret theft. 
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23. The United States’ scientific and technological leadership is a prime reason for our 

economic advancement over many decades. Our innovation ecosystem is driven by the 

rewards of scientific innovation made possible by a vibrant capitalist economy. It relies on 

generous funding of scientific research and an educational system that is broad-based at the 

bottom and unparalleled in availability and quality at the top. It further relies on 

immigration, a commitment to sustained investment, and certainty provided by the rule of 

law. How will the Department of Justice, under your leadership, work to support 

components of the Executive Branch with missions focused on promoting scientific and 

technological progress, such as the National Institutes of Health, the National Institutes of 

Standards and Technology, the National Oceanic and Atmospheric Administration, and the 

United States Patent and Trademark Office? 

RESPONSE:  The U.S. Department of Justice defends these agencies, and others, before the 

courts.  If I am fortunate enough to be confirmed as Attorney General, the Justice Department 

will properly and vigorously represent these agencies when they are sued, and ensure that 

their views on legal issues are taken into consideration in such matters. 

24. Do you support the revocation or modification of the 14th Amendment’s constitutional 

guarantee of birthright citizenship? 

RESPONSE: I have not studied this issue in-depth. If I am confirmed, I will enforce the law 

and the Constitution, and recognize that Congress may determine whether to enact changes to 

the law. 

25. You previously have expressed support for Arizona’s SB 1070 and Alabama’s HB 56, but 

both laws contained unconstitutional provisions. 

a. Would you have the Justice Department intervene if a state passes a law like 

Arizona’s SB 1070 or Alabama’s HB 56? 

b. Which portions of these laws do you understand to be constitutional, if any? 

RESPONSE: The constitutionality of state laws is evaluated on a case-by-case basis before a 

determination is made by the Attorney General to intervene. Any specific decisions or actions 

would depend upon the facts and circumstances of each case and therefore I am unable to 

answer the hypothetical. I would defer to the Supreme Court’s reasoning as to which portions 

of these laws were found to be constitutional. 

26. The Victims of Child Abuse Act (VOCAA) authorizes funds to directly support 

establishment and operation of local and regional Children’s Advocacy Centers (CACs), as 

well as training and technical assistance related to improving the investigation and 

prosecution of child abuse and neglect. These centers are intended to coordinate a 

multidisciplinary response to child abuse (e.g., law enforcement, child protection/social 

services, medical services, mental health) in a manner that ensures child abuse victims 

receive the support services they need and do not experience the investigation of child 

abuse as an added trauma. Close to 312,000 children were served at CACs in 2015. Will 

you include full funding for the Victims of Child Abuse Act in the Department of Justice’s 

proposed budget? 
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RESPONSE: The aims of VOCAA are noble and critically important. I am grateful to have 

had the opportunity to work with you on this important legislation. I have been a long and 

vigorous supporter of CACs and served on the board of one in Mobile, Alabama.  These centers 

have produced a positive sea change in the way children’s cases have been handled. If I am 

fortunate enough to be confirmed as Attorney General, I will endeavor to utilize the resources of 

the Department in the most effective manner possible to ensure the enforcement of federal law 

and, in particular, protections for children in danger of abuse and neglect. 

27. When the Justice Department decided not to defend the Defense of Marriage Act (DOMA), 

the Department “notif[ied] the courts of [the Department’s] interest in providing Congress 

a full and fair opportunity to participate in the litigation in [the DOMA] cases.” If the 

Department of Justice decides it cannot defend a law, will you take whatever steps are 

necessary to ensure that Congress or others can continue to defend the law? 

RESPONSE:  If I am fortunate enough to be confirmed as Attorney General, I will ensure that 

the Justice Department notifies the other branches of the government, as appropriate, on the 

rare occasion that such a decision is reached.  

28. The Department of Justice established the Violence Reduction Network in 2014. VRN 

provides a comprehensive approach to reducing violent crime in communities around the 

country by deploying federal resources in a targeted, strategic, data-driven way to assist 

state and local law enforcement. Through its participation in the VRN, the Wilmington 

Police Department created a new homicide unit, and the homicide clearance rate rose from 

less than 10 percent to more than 50 percent on current-year cases. 

a. How will you support the sustainability of the Violence Reduction Network 

improvements in cities that have participated in the program? 

b. Will you expand the VRN to work with additional cities? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will endeavor to 

utilize the resources of the Department in the most effective manner possible to ensure the 

enforcement of federal law.  While I am not familiar with the details of the Violence Reduction 

Network, I will carefully evaluate any current departmental practices and the effectiveness of 

those practices to aid in the administration of justice. The positive results cited above are 

remarkable and could justify replication. 

29. Studies show that 5 percent of gun dealers sell 90 percent of guns that are subsequently 

used in criminal activity. How will you direct the Department of Justice to instruct the 

Bureau of Alcohol, Tobacco, Firearms and Explosives to crack down on dealers that funnel 

thousands of crime guns to city streets? 

RESPONSE: When I served as a United States Attorney, protecting the public from violent 

gun-related crime was among my top priorities.  As I testified before the Committee, I will 

enforce federal background check laws. Properly enforced, the federal gun laws can reduce 

crime in our cities and communities.  Those who deliberately violate federal gun laws should 

be investigated and prosecuted. If I am fortunate enough to be confirmed as Attorney General, 

I will support the continued enforcement of federal gun laws, as appropriate, and focus on 

10 

Document ID: 0.7.10659.61903-000001 



 

 

 

 

          

      

      

                

     

 

 

   

 

    

    

  

 

      

    

      

       

     

 

 

 

 

  

  

 

 

criminal offenders. 

30. The Justice Department has supported the Youth Mentoring Program, which provides 

much needed funding to organizations like Boys & Girls Clubs of America. In my state of 

Delaware, those mentoring funds support programming to 44,100 young people between 

the ages of 5-18 years old. As Attorney General, will you ensure that the Youth Mentoring 

Program will be fully funded? 

RESPONSE: While I am not familiar with the specifics of the funding associated with this 

particular program, if confirmed, I will make funding decisions only after a careful evaluation of 

any current practice or program administered by the Department and the effectiveness of those 

practices to aid in the administration of justice. I will endeavor to direct and utilize the 

resources of the Department in the most effective manner possible to ensure the enforcement of 

federal law. I will note that I have personally observed the work of the Boys and Girls Clubs 

and believe them to be important and cost-effective programs. 

31. In May 2015, the President’s Task Force on 21st Century Policing made a series of 

recommendations aimed at making communities safer, including developing lasting 

positive connections between law enforcement and the communities they serve and 

improving youth attitudes toward law enforcement. How will the Department of Justice 

promote and support partnerships between law enforcement and young people to promote 

stronger, safer communities? 

RESPONSE: As I testified before the Committee, trust and partnerships between law 

enforcement and the communities they protect are essential to the ability of officers to keep 

those communities safe. If I am fortunate enough to be confirmed as Attorney General, 

working with and supporting State and local law enforcement in these efforts will be one of my 

top priorities. 
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR BLUMENTHAL 

1. The Domestic Emoluments Clause of Article II of the United States Constitution 

specifically prohibits the President from receiving “any other emolument,” meaning 

anything other than his salary from the federal government or state governments. 

a. Will President-Elect Trump be bound by this clause? 

RESPONSE: Yes.  The Constitution provides that “The President shall, at stated Times, 

receive for his Services, a Compensation, which shall neither be increased nor diminished 

during the Period for which he shall have been elected, and he shall not receive within that 

Period any other Emolument from the United States, or any of them. See U.S. Const., Art. II, § 

1, cl. 7. 

b. Will the tax breaks and subsidies that President-Elect Trump’s businesses 

receive from state and local governments place him in violation of this 

clause? 

RESPONSE:  The question posited is not one on which I have devoted any study, and would 

depend on a number of facts and specific circumstances, which do not exist at this time. 

Therefore, I am not in a position to offer even an informal opinion on it. If confirmed as 

Attorney General, I would provide legal advice on such matters only after examining the 

relevant facts and circumstances presented, and consulting with the Office of Legal Counsel 

and any other component of the Department having expertise bearing on such matters. 

c. Should you need to investigate whether President-Elect Trump has 

violated this clause, will you commit to recusing yourself from any such 

investigation and appointing a special counsel? 

RESPONSE: The President has a constitutional obligation to comply with the Emoluments 

Clause of Article II. If confirmed as Attorney General, I would provide the President with the 

best legal advice and assistance that he might require in that regard. I am not aware of a basis to 

recuse myself from such investigations.  If a specific matter arose where I believed my 

impartiality might reasonably be questioned, I would consult with Department ethics officials 

regarding the most appropriate way to proceed.  As I made clear at my confirmation hearing, I 

will always be fair and work within the law and the established procedures of the Department. 

2. The Stop Insider Trading on Congressional Knowledge (STOCK) Act bars the President 

and other executive branch employees from using “nonpublic information derived from 

[or acquired through] their position as an executive branch employee as a means for 

making a private profit.” 

a. Would you agree that if a member of President-Elect Trump’s family who 
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is acting as an official or unofficial West Wing adviser uses private 

information they learn through government service for a business 

decision, they have violated the STOCK Act or other insider trading 

laws? 

RESPONSE: While I have not thoroughly studied this issue, as you note, this provision of 

the STOCK Act covers “executive branch employee[s].” I am not aware of any guidance the 
Office of Government Ethics has provided on the definition of “executive branch employee.” 
Any analysis of the STOCK Act’s application would take into account a number of factors, 

including any applicable guidance from that Office, the specific circumstances of the family 

member’s position and duties, and the nature of the information in question. 

b. Would you agree that if President-Elect Trump passes information he has 

learned from government service to a member of his family and that 

family member uses it for a business decision, this violates the STOCK Act 

or other insider trading laws? 

RESPONSE: While I have not thoroughly studied this issue, according to guidance from the 

Office of Government Ethics, the STOCK Act prohibits the same conduct as the Standards of 

Ethical Conduct for Employees of the Executive Branch (Standards of Conduct). The Standards 

of Conduct prohibit “knowing unauthorized disclosure” of “nonpublic information” to further 
one’s own private interest “or that of another.” 5 U.S.C. § 2635.703(a), cited in OGE Advisory 

LA-16-10 (2016). Any analysis of the STOCK Act’s application likely would take into 

account a number of factors, including the nature of the information in question, the knowledge 

of the person disclosing it, and whether he or she disclosed it to further the recipient’s private 

interest. 

3. It may be difficult to know whether a member of the President-Elect’s family is using 

private information to make business decisions – particularly if the family members who 

are running his businesses participate in private meetings with other government officials 

or foreign leaders. These meetings would provide these family members with exactly the 

kind of advantage the STOCK Act was designed to protect against. 

a. If a member of the Trump family sits in on a private meeting that could 

discuss information related to the family member’s business interests, will 

you commit to investigating whether there has been a violation of the 

STOCK Act? 

RESPONSE: The hypothetical question posited would depend on a number of facts and 

specific circumstances which do not exist at this time.  If confirmed as Attorney General, I will 

ensure that the Department applies the same standards in deciding to initiate an investigation 

whether the subject of the investigation is a member of the President’s family or not. In 

addition, the Department would carefully investigate any evidence of insider trading provided 

by the Securities and Exchange Commission. 

b. Will you commit to recusing yourself from any such investigation and 

appointing a special counsel? 
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RESPONSE: I am not aware of a basis to recuse myself from such investigations.  If a specific 

matter arose where I believed my impartiality might reasonably be questioned, I would consult 

with Department ethics officials regarding the most appropriate way to proceed.  As I made 

clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

4. The Department of Justice (DOJ) recently announced that it has reached a settlement of 

claims with Deutsche Bank concerning sales of securities, and reports state that inquiries 

continue regarding allegations that Deutsche Bank helped launder money for Russian 

clients. It has been well publicized that Deutsche Bank is President-Elect Trump’s biggest 

creditor. During your hearing, you stated that you didn’t know if President-Elect Trump’s 
interests would be implicated in this case due to his borrowing from Deutsche Bank. 

a. Now that you have had a chance to study the matter, would you agree that 

this case presents the potential for a conflict of interest? Why or why not? 

RESPONSE: I am not privy to the details of the Department’s settlement with Deutsche Bank, 

nor am I familiar with the President’s interests as they relate to Deutsche Bank.  Without all the 
facts and without the resources of the Department of Justice at my disposal, it would be 

premature for me to provide a legal opinion on the matter. 

b. If the Deutsche Bank matter has the potential to impact President-Elect 

Trump’s interests, will you commit to recusing yourself from this matter and 

appointing a special counsel? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department. 

c. What specific steps will you take to ensure that the President-Elect’s interests 

do not affect the final settlement and the outcome of those inquiries? 

RESPONSE: If I am confirmed and it is determined that the President has a conflict arising 

from Deutsche Bank’s status as his creditor, I will take whatever steps are necessary to ensure 
that the Department of Justice represents the interests of the American people in the impartial 

enforcement of the law. I am not privy to the details of the Department’s settlement with 

Deutsche Bank, nor am I familiar with the President interests as they relate to Deutsche Bank.  

Without all the facts and without the resources of the Department of Justice at my disposal, it 

would be premature for me to announce how the Department would proceed. 

d. Will you commit to setting up firewalls between the White House and DOJ to 

avoid conflicts of interest or the appearance of conflicts of interest? 

RESPONSE: As the nation’s chief law enforcement officer, is important for the Attorney 
General to have an open line of communication to the President. In certain circumstances, it 
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may be appropriate to set up firewalls between the White House and the Department of Justice 

to avoid conflicts of interest or the appearance of conflicts of interest. Such determinations are 

fact-specific. If I am confirmed, I will endeavor to uphold the highest standards of ethical 

conduct and avoid conflicts of interest or the appearance of conflicts of interests at all times. 

5. If President-Elect Trump continues to have a financial stake in the Trump organization 

after he becomes President, as he has indicated he will, he will face other situations in 

which companies or governments have economic leverage over him or the potential to 

affect his financial interests through their actions. The American public is unable to 

understand the full extent of this leverage because President-Elect Trump has not released 

his tax returns or other comprehensive accounting of his financial and business 

arrangements. 

a. Have you seen President-Elect Trump’s tax returns or any other 

comprehensive accounting of his financial and business arrangements? 

b. If you have, do you believe this information should be shared with the 

American people? 

RESPONSE: I have not seen President Trump’s tax returns or any other comprehensive 
accounting of his financial and business arrangements. While he has a financial disclosure form 

that is available to the public, I have not studied it. 

c. If you have not, how will you know whether President-Elect Trump may have 

a personal financial interest in a matter being pursued or investigated by 

DOJ? If you do not have that knowledge and President-Elect Trump weighs 

in on DOJ actions or policies, how will you ensure that this does not present 

the potential for a conflict of interest? 

RESPONSE: If I am confirmed as Attorney General, I will review any relevant information at 

my disposal to determine whether the President has a conflict of interest that could affect 

Department of Justice matters or investigations. I will also instruct the Office of Legal Counsel 

to provide the President with guidance on identifying and mitigating conflicts of interest. 

6. America’s intelligence agencies agree that Russia attempted to disrupt the 2016 

presidential election in a manner that violates U.S. laws against hacking. During both of 

the last Democratic administrations, you demanded that the Attorney General recuse 

herself rather than participate in an investigation with potential political ramifications. 

During your nomination hearing, however, you would not commit to recusing yourself 

from an investigation of alleged Russian hacking. 

a. Will you commit to recusing yourself from any case regarding the Trump 

campaign – and, specifically, the investigation of Russian interference with 

the election? If not, why not? 

RESPONSE: I am unaware of any investigations beyond what is contained in public reporting.  

As such, I am unable to comment on the status of any such investigations except to say that I 

believe that all investigations by the Department of Justice must be initiated and conducted in a 
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fair, professional, and impartial manner, without regard to politics or outside influence.  The 

Department must follow the facts wherever they lead, and make decisions regarding any 

potential charges based upon the facts and the law, and consistent with established procedures 

of the Department.  That is what I always did as a United States Attorney, and it is what I will 

insist upon if I am fortunate enough to be confirmed as Attorney General.  

I am not aware of a basis to recuse myself from such investigations.  However, if a specific 

matter arose where I believed my impartiality might reasonably be questioned, I would consult 

with Department ethics officials regarding the most appropriate way to proceed.  As I made 

clear at my confirmation hearing, I will always be fair and work within the law and the 

established procedures of the Department. 

7. DOJ is currently investigating Hapoalim Bank for helping wealthy Americans avoid paying 

taxes, and the bank could face hundreds of millions of dollars in penalties. Jared Kushner, 

President-Elect Trump’s son-in-law, has received multiple loans from Hapoalim. 

a. What specific steps will you take to ensure that Mr. Kushner’s interests do 

not affect DOJ’s investigation into Hapoalim? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will review any 

relevant information at my disposal to determine whether any such conflict of interest exists that 

could affect Department of Justice matters or investigations. I will also instruct the Office of 

Legal Counsel to provide guidance on identifying and mitigating conflicts of interest. 

b. Will you commit to setting up firewalls between the White House and DOJ to 

avoid conflicts of interest or the appearance of conflicts of interest? 

RESPONSE: As the nation’s chief law enforcement officer, is important for the Attorney 
General to have an open line of communication to the President.  In certain circumstances, it 

may be appropriate to set up firewalls between the White House and the Department of Justice 

to avoid conflicts of interest or the appearance of conflicts of interest. Such determinations are 

fact-specific.  If I am confirmed, I will endeavor to uphold the highest standards of ethical 

conduct and avoid conflicts of interest or the appearance of conflicts of interests at all times. 

c. Will you recuse yourself and appoint a special counsel to handle the 

investigation and any future prosecution of Hapoalim? 

RESPONSE: I am not aware of a basis to recuse myself from such matters.  If a specific matter 

arose where I believed my impartiality might reasonably be questioned, I would consult with 

Department ethics officials regarding the most appropriate way to proceed.  As I made clear at 

my confirmation hearing, I will always be fair and work within the law and the established 

procedures of the Department. 

8. Operation Rescue and associated anti-choice groups ran a publicity campaign in the 1990s 

that involved “wanted posters” for abortion providers. Some of these posters identified 

specific providers and provided personal information, such as license plate numbers and 

descriptions of cars. An en banc federal appeals court has held that these posters 
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constituted “true threats” and therefore fall outside of the First Amendment’s protections. 

Planned Parenthood of Columbia/Willamette, Inc. v. American Coalition of Life Activists, 

290 F.3d 1058 (9th Cir. 2002) (en banc). 

a. Do you agree that these posters are “true threats”? 

RESPONSE:  As I testified before the Committee, these providers are entitled to the protection 

of relevant federal law. If I am fortunate enough to be confirmed as Attorney General, I will 

faithfully follow and enforce the law as defined by the courts, including the FACE Act and all 

other federal laws that the Attorney General is authorized to enforce. 

9. In his statement of support for your nomination, Operation Rescue President Troy Newman 

said, “I have worked on projects with Sen. Sessions in the past.” 

a. What projects have you worked on with Troy Newman? 

RESPONSE: I am unaware of any such projects. 

10. Access to women’s health clinics is protected under the federal Freedom of Access to 

Clinic Entrances (FACE) Act, which makes it a crime to use force or threat of force to 

interfere with a person obtaining or providing reproductive health services, or to damage a 

reproductive health facility. 

a. Will you commit to strong enforcement of the FACE Act? 

RESPONSE: As I testified before the Committee, if I am fortunate enough to be confirmed as 

Attorney General, I will faithfully follow and enforce federal laws as defined by the courts, 

including the FACE Act and all other federal laws that the Attorney General is authorized to 

enforce.  

b. Will you direct your staff to continue work that has been done under the 

Obama Administration and deliver trainings for local law enforcement in 

order to educate officers about what constitutes a violation of the FACE Act? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will review all 

Departmental practices to ensure the full and fair enforcement of federal laws. 

c. As your predecessors have, will you direct U.S. Marshals to protect abortion 

providers when extremists have made threats to their lives? 

RESPONSE: As I testified before the Committee, if I am fortunate enough to be confirmed as 

Attorney General, I would use the resources of the Department to ensure the full and fair 

enforcement of federal law.  Any specific enforcement decisions or actions would depend upon 

the facts and circumstances of each case. 

11. During the campaign, President-Elect Trump said that women who have abortions should 

be punished? After a significant backlash, he tried to reverse his position. 
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a. Do you think that women who have abortions should be punished? 

RESPONSE: The Supreme Court has interpreted the Constitution to provide a right to an 

abortion. That right has been limited by various state and federal statutes restricting abortion, 

many of which have been upheld as constitutional. If I am fortunate enough to be confirmed as 

Attorney General, I will faithfully enforce all federal laws and do so consistently with the 

Constitution as interpreted by the Supreme Court. 

b. If you are opposed to punishing women for having an abortion, what steps 

will you take as Attorney General to discourage the use of the criminal legal 

system to deny pregnant women access to reproductive health services? 

RESPONSE: Rights that are expressly protected by the Constitution, or found to be implied by 

the Supreme Court, can only be abridged in limited circumstances. The Supreme Court has 

identified some such circumstances in regard to abortion rights. If I am fortunate enough to be 

confirmed as Attorney General, it will be my duty to ensure that these rights are not 

unconstitutionally restricted, but also, that lawful restrictions are not disregarded. 

c. What will you do to ensure that women who have abortions or whose 

pregnancy losses are perceived as abortions, as well as those who provide 

reproductive health services, will not be subjected to prosecution or criminal 

punishment? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will take no 

enforcement actions that are unauthorized by federal law. Individuals who seek abortions and 

abortion providers who comply with federal laws should not be subject to prosecution or 

criminal punishment. 

12. The Affordable Care Act requires insurance plans to cover a full range of FDA-approved 

methods of birth control without charging patients co-pays. This benefit has made a 

tremendous difference for women’s health and economic security. DOJ has defended this 

benefit from legal challenges by companies that do not want to comply with the 

requirement. 

a. If confirmed as Attorney General, will you direct DOJ to continue to defend 

this requirement in court? 

RESPONSE: I am fortunate enough to be confirmed as Attorney General, it will be my 

responsibility to conduct a thorough review of departmental matters pending in the courts to 

ensure the fair administration of justice.  I have no specific knowledge of the case in question, 

but will follow the law and the Constitution without reservation. 

b. If a business owner believes it is his religious duty to discriminate based on 

race, religion, or sexual orientation, do you believe the business owner has a 

right to do so? 

RESPONSE: I disagree with the characterization of those who hold traditional or religious 
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values as believing in a “duty to discriminate” if they are asked to provide a service or take 
some other action that would conflict with their consciences.  With respect to the Affordable 

Care Act’s contraception mandate, the Supreme Court held that there are protections available 

under the Religious Freedom and Restoration Act for religious individuals and businesses.  I 

have not personally studied the parameters of that decision or its impact.  If I am confirmed, 

when such matters come before the Department of Justice, I will carefully and objectively 

evaluate the facts and circumstances of each case and endeavor to uphold and defend the 

Constitution in the pursuit of justice.  

13. During your hearing, you agreed with Senator Leahy that acts that President-Elect Donald 

Trump has described performing – grabbing women by the genitals without their consent – 
would constitute sexual assault. 

a. Would you agree that a law enforcement official who hears that a woman has 

been grabbed by the genitals without her consent should investigate to 

determine whether prosecution for sexual assault is appropriate? 

RESPONSE: Yes. 

b. Will you commit to encouraging and supporting vigorous investigation and 

prosecution of sexual assault by state and local as well as federal authorities? 

RESPONSE: Yes.  

14. On the subject of sexual assault in the military, President-Elect Trump has said, “What did 

these geniuses expect when they put men & women together?” 

a. Do you agree with President-Elect Trump that sexual assault is the natural 

result of having male and female service members working together? Why or 

why not? 

b. What specific steps will you take to combat the problem of military sexual 

assault? 

RESPONSE: I do not believe that sexual assault, nor any criminal activity for that matter, is 

“inevitable,” particularly among the members of our armed forces. If I am confirmed as 

Attorney General, I will support the enforcement of federal laws against sexual assault and all 

other violent crimes, in the military.  

15. On your questionnaire for this committee, you list Davis v. Board of School Commissioners 

of Mobile County as one of the most significant litigated matters that you handled. You 

listed Joseph D. Rich, who then worked in the Educational Opportunities Litigation Section 

of DOJ’s Civil Rights Division, as your co-counsel on that case. Mr. Rich has said that you 

had “no substantive involvement” in the case, and at your hearing you said, “I don’t know 

Mr. Rich. Perhaps he handled a case that I never worked with.” 

a. Do you know Joseph D. Rich? 

b. Did you work with him on Davis v. Board of School Commissioners of Mobile 
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County? 

c. What specific work did you do on Davis v. Board of School Commissioners of 

Mobile County? 

RESPONSE: The Questionnaire requested the “ten (10) most significant litigated matters 

which you personally handled, whether or not you were the attorney of record. Give the 

citations, if the cases were reported, and the docket number and date if unreported. Give a 

capsule summary of the substance of each case. Identify the party or parties whom you 

represented; describe in detail the nature of your participation in the litigation and the final 

disposition of the case. Also state as to each case: 

a. the date of representation; 

b. the name of the court and the name of the judge or judges before whom the case 

was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 

principal counsel for each of the other parties.” 

To be clear, Davis v. Board of School Commissioner of Mobile County was a case of historic 

significance with far-reaching impact. I was the attorney of record, along with five other co-

counsel for the plaintiffs including Mr. Rich.  I have no specific recollection of Mr. Rich in 

dealing with this litigation. In October 1981, after I was confirmed as the United States 

Attorney, I was listed as counsel for the United States’ Response to Defendants’ Objection to 

Exhibits of United States and Plaintiffs. In 1983, I co-filed the Revised Pretrial Brief of United 

States along with colleagues in the Civil Rights Division, and, in 1985, the United States 

supplemented that brief. This case was certainly one of the ten most significant matters during 

my time as a United States Attorney. It is true that every matter a United States Attorney 

handles is significant; however, very few have the historic impact as that of Davis v. Board of 

School Commissioner of Mobile County. I would not relegate the level or importance of this 

case to include another case—one more characteristic of a United States Attorney’s caseload— 
simply because I may have had greater participation. I clarified the nature of my involvement 

as in a supportive role in supplemental responses to the Questionnaire. 

16. Section 1557 of the Affordable Care Act prohibits health care programs or activities that 

receive HHS funding or are involved with the insurance marketplaces from discriminating 

on the basis of race, color, national origin, sex, age, or disability. In August 2016, five 

states and several private organizations filed a lawsuit challenging the final regulations 

implementing Section 1557. 

a. If you are confirmed as Attorney General, will you direct DOJ to continue to 

defend these regulations in court? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, it will be my 

responsibility to conduct a thorough review of departmental matters pending in the courts to 

ensure the fair administration of justice. I have no specific knowledge of the case in question, 

but will follow the law and the Constitution without reservation. 

17. Last November, Carl Higbie – spokesman for a Donald Trump Super PAC and a campaign 
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surrogate – cited the World War II-era Japanese internment camps as a precedent for a 

Muslim registry. The Supreme Court allowed the use of these camps in Korematsu v. 

United States, a case that has been called a “stain on American jurisprudence.” 

a. If you are confirmed as Attorney General, will you agree not to positively cite 

Korematsu in briefs or other legal documents that you or your representatives 

file on behalf of the United States? 

RESPONSE: Yes. 

18. You have objected to President Obama’s efforts to admit refugees from areas where, in 

your words, “terrorists roam freely.” These refugees are screened for 18 to 24 months by 

law enforcement, the military, and the intelligence communities. America has a history of 

admitting refugees in times of conflict – including, notably, refugees from Germany in the 

1930s and 1940s and from Vietnam in the 1970s. 

a. Was America’s system for screening refugees better in the 1930s and 1940s 

than it is today? 

b. Was America’s system for screening refugees better in the 1970s than it is 

today? 

c. If today’s screening is inadequate but still better than what existed previously, 

should America have refused entry to European refugees in the 1930s and 

1940s and to Vietnamese refugees in the 1970s? 

RESPONSE: As I testified before the Committee, because of the circumstances involving 

these refugees, I believe that a thorough vetting is critical to ensure that those we admit are not 

national security risks to the United States. The comparative effectiveness of refugee screening 

processes from different decades, spanning 30 to 85 years ago, is an area of expertise best left 

to the departments primarily responsible for such tasks. 

19. In your testimony, you said, “I understand the demands for justice and fairness made by 

our LGBT community. I will ensure that the statutes protecting their civil rights and their 

safety are fully enforced.” 

a. What specifically do you understand about “the demands for justice and 

fairness made by our LGBT community”? 

RESPONSE: I firmly believe that all Americans are entitled to equal protection under the law, 

no matter their background. While as Senators we may have disagreed about the most effective 

ways to address the challenges facing our country, my duty as Attorney General, if I am 

fortunate enough to be confirmed, would be to enforce the laws passed by Congress. I would 

endeavor to direct and utilize the resources of the Department in the most effective manner 

possible to ensure full enforcement of all federal laws and the protections inherent in them. 

b. What statutes protecting LGBT safety and civil rights will you enforce? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will uphold and 
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enforce all federal laws and the Constitution. 

20. Imagine that an employer fires an employee solely because the employee is gay. 

a. Would such an action conflict with “the demands for justice and fairness 

made by our LGBT community?” 

RESPONSE:  In general, such a firing would appear to be in violation of the law and would 

conflict with justice and fairness. Congress, within the bounds of the Constitution, determines 

the scope of the protections of such laws. 

b. Would you support a law that would prohibit this kind of firing? 

RESPONSE: It is up to Congress to define the scope of federal law. The Justice Department’s 
role is to faithfully enforce those laws, which I will do if I am fortunate enough to be confirmed 

as Attorney General. 

c. If the employer maintains that his religion compels him to fire gay workers, is 

the employer’s action protected by the Constitution? 

RESPONSE: The Supreme Court has ruled on similar questions in the past, at least in part. 

The Court’s most recent holding on an issue of this kind reaffirmed that the Establishment 
Clause of the First Amendment protects religious entities from government interference with 

employment decisions. I have not thoroughly studied the holdings or reasoning and therefore 

am not in a position to offer an opinion on how the Court’s interpretation would apply generally 
to such a situation. 

21. In 2011, the Alabama legislature adopted H.B. 56. Major provisions of the law included 

requiring police to arrest anyone of whom they had a “reasonable suspicion” of being in 

the country illegally and denying public services, including public education, to 

undocumented immigrant children. DOJ’s Civil Rights division closely monitored the 

implementation of the law to ensure that it did not result in illegal discrimination on the 

basis of race or ethnicity by public institutions or law enforcement agencies. 

a. If confirmed as Attorney General, what steps would you take to ensure that 

H.B. 56 and similar legislation does not result in discrimination on the basis 

of race or ethnicity? 

RESPONSE: In 2013, the Department of Justice secured a permanent injunction against 

major provisions of H.B. 56 on grounds that the law was unconstitutional. If I am confirmed, I 

will enforce the injunction. 

b. What actions would you take if investigation revealed that the implementation 

of such laws did, in fact, result in discrimination? 

RESPONSE: If I am confirmed, the Department of Justice will pursue declaratory judgments, 

injunctions, and other remedies against laws that result in discrimination. 
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22. Last year, during the presidential campaign, Donald Trump argued that it would not 

require a constitutional amendment to end birthright citizenship for children born to 

parents who are in the U.S. illegally. He argued that it would only require an act of 

Congress. You have said that this is not an extreme position. You have also repeatedly 

expressed skepticism that the drafters of the Fourteenth Amendment intended to grant 

citizenship to children born in the United States to parents who are not United States 

citizens. 

a. In your opinion, does the Fourteenth Amendment guarantee citizenship to all 

children born on American soil? 

RESPONSE: As I testified before the Committee, under the current state of the law, children 

born in the United States become citizens. 

b. If so, would a constitutional amendment be required to overturn this 

guarantee? 

RESPONSE: I have not reviewed the details of whether a constitutional amendment would be 

required. 

c. If not, how would you determine clearly which children are American citizens 

and which are not? 

RESPONSE: I have not reviewed the details of this matter. 

23. No Senator since at least 1900 has voted in favor of his or her own confirmation to a 

Cabinet position. At your hearing, you stated that you did not have plans to vote on your 

own nomination. 

a. I interpreted your answer at your hearing as a commitment that you would 

not vote on your own nomination. Is that correct? 

RESPONSE: Yes.  

b. If your answer was not intended as a commitment, will you commit now to 

not voting on your nomination? If not, why not? 

RESPONSE: See response to 23(a). 

c. Will you commit to not voting on any other Trump Administration 

nominations while your nomination is pending? If not, how does that not 

present a conflict of interest? 

RESPONSE: As Senator Durbin has noted, unless or until I am fortunate enough to be 

confirmed as Attorney General, I am “still the Senator from Alabama.”1 As such, I have an 

1 Seung Min Kim, “Dems demand Sessions recuse himself on confirmation votes,” Politico, Jan. 18, 2017. 
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obligation to faithfully represent my constituents for as long as I am their Senator. I do not 

believe that is a conflict of interest. To do otherwise would reduce the representation to which 

the State is constitutionally entitled. I would also note that other Senators in my situation have 

proceeded in the same manner. 

24. After you submitted your initial questionnaire response to this committee, it quickly 

became clear that you had left out large amounts of significant material. In 2010, you 

asserted that Goodwin Liu, a nominee for the Ninth Circuit Court of Appeals, had omitted 

117 items from his questionnaire. You said of Liu, 

“At best, this nominee’s extraordinary disregard for the Committee’s constitutional 

role demonstrates incompetence; at worst, it creates the impression that he 

knowingly attempted to hide his most controversial work from the Committee. 

Professor Liu’s unwillingness to take seriously his obligation to complete these 

basic forms is potentially disqualifying and has placed his nomination in 

jeopardy.” 

You also suggested at Liu’s hearing that he might be guilty of a felony for failing to 

provide every document called for by the questionnaire. Although you supplemented your 

initial questionnaire responses, it was revealed at your hearing that you failed to include 

numerous items responsive to the requests. 

a. If Goodwin Liu’s omissions were inexcusable, why is that that yours are 

acceptable? 

RESPONSE: It is my recollection that Justice Liu withheld a substantial percentage of his 

records, which the Committee members did not have access to, and which prevented the 

members of the Committee from being able to fully review his record. On the other hand, I 

provided a more complete record in response to the Committee’s Questionnaire than any 
nominee for the position of Attorney General in recent memory.2 The records I submitted were 

voluminous, totaling more than 150,000 pages, including thousands of press releases, floor 

speeches, hearing statements, and other materials, and more than 2,000 television, radio, and 

print interviews. I also submitted more than 50 hours of video and audio clips of interviews, 

speeches, and press conferences. Additionally, I supplemented my Questionnaire responses 

three times.  Despite all of my good faith efforts, with such an extensive career in public 

service, of course it is likely that there are an extremely small percentage of items that I was 

unable to locate, identify, or remember. Finally, my long record of public service was already 

well known to the members of the Committee and to my colleagues in the Senate, many of 

whom have served with me for more than 20 years. 

25. In your initial questionnaire response, you repeatedly indicated that you relied on “searches 
of publicly available electronic databases” in order to gather all relevant information. 

2 Letter from Ranking Member Dianne Feinstein to Chairman Charles E. Grassley, Dec. 13, 2016 (“Senator 
Sessions’ production is, as I understand it, in excess of 150,000 pages of material. This is more than 100 times 
what Attorney General Lynch produced (1500 pages) and more than 29 times what Attorney General Holder 

produced (5100 pages)).” 
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a. Did you search for information on your record on Google? For example, 

when looking for examples of speeches, did you search for “Jeff Sessions” 
and “speech”? 

RESPONSE: Yes, in assisting me with the preparation of my questionnaire responses, staff 

used Google for various searches. 

b. If so, why did you not include the first result from a Google search – your 

speech to the 2016 Republican National Convention? 

RESPONSE: Both speeches I gave at the 2016 Republican National Convention were, in fact, 

included as video attachments to my original response to the Committee’s Questionnaire. 

c. In trying to find transcripts of your appearances on news shows, many of 

which you listed as unavailable, did you search the websites of the shows on 

which you appeared? 

RESPONSE: In assisting me with the preparation of my Questionnaire, staff searched many of 

the websites of shows on which I appeared, in addition to searching various transcript databases. 

d. If so, why did you not include transcripts that are readily available from 

searching the websites of those shows – for example, a transcript of your 

responses during an October 13, 2016 appearance on Breitbart Radio, 

which can be found simply by searching for your name on the Breitbart 

website? 

RESPONSE: I identified over 2,000 television, radio, and print interviews in my responses to 

the Committee. It appears that the partial transcript of the October 13, 2016 interview was 

inadvertently not included in the responses, although the interview itself was identified in my 

responses and is publicly available. 

e. When you saw that your initial questionnaire included only 134 speeches 

given over 35 years in public life, did that not suggest to you that the 

response was not comprehensive? 

RESPONSE: I submitted to the Committee all responsive items I was able to identify through 

extensive searches. These responses included more than 150,000 pages of materials, including 

more than 1,000 speeches from my time in the United States Senate alone—many on the 

Senate floor—and more than 250 speeches outside of the United States Senate. 

f. When you saw that your initial questionnaire did not include any print or 

radio interviews prior to September 2002, did that not suggest to you that 

the questionnaire was incomplete? 

RESPONSE: I submitted to the Committee all responsive items that I was able to identify 

through extensive searches, including more than 2,000 television, radio, and print interviews, 

including several from the late 1990s. 
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26. You have received awards from at least two organization designated by the Southern 

Poverty Law Center as extremist groups – the Federation for American Immigration 

Reform and the Center for Security Policy – but you only disclosed one of these on your 

questionnaire. 

a. Have you received any other awards from SPLC-designated extremist 

groups that you have not yet reported to this Committee? 

b. Have you given any speeches to SPLC-designated extremist groups that 

you have not yet reported to this Committee? 

RESPONSE: I have submitted to the Committee all awards that I have received and speeches 

that I have given that I have been able to identify, locate, or recall. As I testified before the 

Committee, I, like all members of Congress, have received many awards from and given many 

speeches before many groups over my long career in public service. That does not mean that I 

am familiar with or agree with every position taken or statement made by every group or every 

member of every group, or would be influenced by the particular point of view espoused by 

every group or every member of every group. Furthermore, SPLC’s opinion of an 

organization or individual is not universally accepted. 

27. In a keynote address at the David Horowitz Freedom Center’s 2013 West Coast Retreat, 

you said, “[David Horowitz has] written some papers. I’ve passed them around, the draft, 

to a bunch of senators, and shared these thoughts.” At your hearing, you called David 

Horowitz a “brilliant writer.” 

a. Which papers did you circulate to your fellow Senators? 

RESPONSE: As I testified before the Committee, I believe I have read two of Mr. Horowitz’s 

books.  Further, he has been a prolific writer, authoring many books, articles, and papers, and I 

am unsure as to which particular papers I may have shared with colleagues. 

b. Do you agree with Horowitz when he says – in the chapter title of one of his 

books – that “guns don’t kill blacks, other black people do”? 

RESPONSE: I do not believe I have read that particular book, so I am unfamiliar with the 

subject matter in that chapter and what information the author might be referring to with that 

chapter title. It would be imprudent to judge a chapter by its title, particularly without having 

read additional information to know whether the chapter title is referring to something specific 

or is in a particular context. 

c. Do you agree with Horowitz when he says it is “obvious” that “too many 

blacks are in prison because too many blacks commit crimes”? 

RESPONSE: I am unfamiliar with that quote. As I testified before the Committee, I am not 

familiar with everything Mr. Horowitz has ever said. I do not know the context of the quote 

referenced above, so I do not know what he meant. However, I strongly believe that too many 

crimes are committed in the United States in general. In an ideal world, there would be far 
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fewer people committing crimes and, as a result, there would be far fewer people in prison for 

those crimes, and far fewer victims of crimes. 

d. Do you agree with Horowitz when he says that the term “people of color” 

is “a racist phrase designed…to enforce the fascist hierarchy”? 

RESPONSE: I am unfamiliar with that quote. As I testified before the Committee, I am not 

familiar with everything Mr. Horowitz has ever said. I do not know the context of the quote 

referenced above, or the full quote, so I do not know what he meant. 

e. Do you agree with David Horowitz that Black Lives Matter is “a racist 

group” and “a roving lynch mob”? 

RESPONSE: I am unfamiliar with that quote. As I testified before the Committee, I am not 

familiar with everything Mr. Horowitz has ever said. I do not know the context of the quote 

referenced above, or the full quote, so I do not know what he meant. 

f. Do you agree with Horowitz that “there is no credible evidence [that] racism 

against blacks is still a prevalent and systemic problem”? 

RESPONSE: I am unfamiliar with that quote. As I testified before the Committee, I am not 

familiar with everything Mr. Horowitz has ever said. I do not know the context of the quote 

referenced above, so I do not know what he meant. 

28. In your questionnaire, you did not disclose that you received the Franklin Society Award 

from the Federation for American Immigration Reform, which was founded by John 

Tanton. 

a. Do you agree with Tanton when he says, “Migrants are usually selfish in their 

motivation”? 

b. Do you agree with Tanton that he says, “Too much diversity leads to 

divisiveness and conflict”? 

RESPONSE: On page 1 of the Supplemental Questionnaire I submitted to the Committee on 

December 23, 2016, I disclosed that I received the Franklin Society Award from the 

Federation for American Immigration Reform. As I testified before the Committee, I, like all 

members of Congress, have received many awards from and given many speeches before 

many groups over my long career in public service. That does not mean that I am familiar 

with or agree with every position taken or statement made by every group or every member of 

every group, or would be influenced by the particular point of view espoused by every group 

or every member of every group. As I also testified, I believe the United States should have a 

lawful system of immigration that is fair and objective and gives people from all over the 

world the right to apply for admission in order to prosper and to improve their lives and our 

country. 

29. As a former prosecutor, I am disturbed that President-Elect Trump’s continued insistence 

that the five black and Latino men known as the Central Park 5 are guilty – despite their 
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exoneration by DNA evidence. During the campaign, you said that President-Elect 

Trump’s 1989 campaign to reinstate the death penalty for the Central Park 5 showed his 

dedication to “law and order.” 

a. Do you believe that the Central Park 5 are innocent? If not, why not? 

RESPONSE: First, I reject the characterization of my comments.  My actual comments were 

in reference to an advertisement the President published over 20 years ago calling for a 

restoration of the rule of law, particularly in New York City.  That advertisement does not 

mention the Central Park Five or any other case—rather, it was a general commentary on the 

deterioration of the rule of law, which had led to an epidemic of violent crime and murders and 

made many residents of New York City, including African-American, Hispanic, and other 

minority families, afraid to go out at night.  My comments referred to the general notion that 

the President has long been in favor of restoring the rule of law and deterring serious crime, 

which is something that the Department of Justice will be committed to doing if I am fortunate 

enough to be confirmed as Attorney General. With respect to the above-referenced case, it is 

my understanding that the defendants’ convictions were vacated. 

b. If you do believe that the Central Park 5 are innocent, will you say 

unequivocally that President-Elect Trump was wrong to call for them to be 

killed and wrong to double down on his position after they were exonerated? 

RESPONSE: I have not discussed the case with the President, so I cannot say whether any 

statements he may have made about the case were inaccurate or were supported by relevant 

information. 

c. Does Donald Trump’s approach to the Central Park 5 case reflect the 

approach that you will take to similar cases if confirmed as Attorney 

General? 

RESPONSE: I have not discussed this case with the President, and I am unsure as to what is 

meant by his “approach” to the case. Certainly, a politician on the campaign trail is likely to 

“approach” criminal cases differently than would a prosecutor involved in or overseeing an 
investigation or prosecution. 

d. Do you agree that failing to pursue all possible methods of exonerating an 

innocent defendant, including DNA evidence, leaves open the possibility that 

the real criminal will go free and commit additional crimes? 

RESPONSE: I agree that it is of the utmost importance that only those who commit crimes be 

prosecuted and convicted. Certainly, whenever an innocent defendant is convicted of a crime 

they did not commit, that means the real criminal has gone free and will likely commit 

additional crimes. 

30. At your hearing, you said, “Congress has taken an action now that makes it absolutely 

improper and illegal to use waterboarding or any other form of torture in the United States 

by our military and by all our other departments and agencies.” 
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a. Are stress positions designed to inflict pain torture? 

b. Is forced nudity torture? 

c. Is slamming individuals into walls torture? 

d. Is slapping or hitting detainees torture? 

e. Is depriving detainees of sleep for prolonged periods torture? 

RESPONSE: Federal law is clear that it is unlawful for either the military or our intelligence 

agencies to subject detainees to cruel, inhuman, or degrading treatment, or to use interrogation 

techniques that are not prescribed by the Army Field Manual.  Thus, both our military and 

intelligence agencies are permitted to employ only those interrogation techniques authorized by 

the Army Field Manual. 

f. What actions would you take if the Trump Administration attempted to 

change the rules governing use of these techniques without seeking 

Congressional approval? 

RESPONSE: The rules governing these and other techniques are now set by federal statute and 

cannot be unilaterally altered by the executive branch.  The President has a duty to faithfully 

execute all federal laws—even those that he disagrees with, and even if he is frustrated that 

Congress will not enact his agenda.  If the President claimed the authority to nullify federal 

laws, or to refuse to enforce valid federal laws, I would inform him that such action is illegal 

and insist that he follow the law.  

31. 

a. If an individual detained at Guantanamo Bay Cuba can show that they were 

detained based on faulty intelligence or mistaken identity, should they be 

released? 

b. Should Guantanamo detainees be given the chance to prove that they were 

detained based on faulty intelligence or mistaken identity? 

RESPONSE: It is ultimately up to Congress to determine the scope of such policies.  However, 

the U.S. Supreme Court has held that detainees held at the Guantanamo Bay detention facility 

may challenge their detention via a writ of habeas corpus. 

c. How long can an individual be detained – at Guantanamo or anywhere else – 
before they are given a chance to show that their detention was wrongful? 

RESPONSE: Under the law, the United States can detain an active member of al Qaeda or 

other enemy combatants for as long as the conflict persists and as long as the person continues 

to pose a threat to others.  While it is proper to periodically reevaluate the status of detainees 

and to release and repatriate those who no longer pose a threat, a number of detainees who have 

been released from the Guantanamo Bay detention facility have returned to waging war against 

the United States and its allies. Some have killed innocent people, including Americans.  

32. When passing the USA FREEDOM Act, Congress made bulk collection under section 215 

of the USA PATRIOT Act illegal. In a National Review op-ed, you argued that law 
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enforcement can still use a subpoena to collect all of the information that used to be 

collected under section 215. During your hearing, you were asked if you agreed that the 

executive branch cannot reinstate the bulk collection of America’s phone records without 

amending federal statutes.  You responded, “That appears to be so and I can’t swear that 

that’s absolutely, totally, always true, but it appears to be so.” 

a. Please detail the situations where the principle would not hold true. 

RESPONSE: In a May 20, 2015 op-ed titled “Why Should Terrorists Be Harder to Investigate 

than Routine Criminals?,” I noted that section 215 is a type of subpoena authority, and that, 

even as originally enacted, section 215 requests for business records are subject to restrictions 

that are not applied to other types of subpoena authorities that are routinely used by criminal 

investigators.  For example, I noted that unlike subpoenas used by the Drug Enforcement 

Administration, section 215 requests require pre-approval by a federal judge.  In the op-ed, I 

criticized the then-pending USA Freedom Act and its further restrictions on the use of section 

215 to obtain bulk telephone records data, noting that the Act “would prevent our intelligence 
officers from obtaining information in this manner at all.”  (Emphasis in original.) I continue 

to believe that this is true and am not aware of any interpretation of the USA Freedom Act that 

would allow the bulk collection of telephone records under section 215, absent further 

amendments by Congress to the Foreign Intelligence Surveillance Act.  

33. Using a device called a stingray, law enforcement can scan a crowd and identify every cell 

phone within the specified area. Without clear rules governing the use of stingrays, these 

devices give law enforcement the ability to create massive databases of individuals who 

have protested against the government, individuals who belong to a minority or unpopular 

religion, or simply Americans who have assembled to express views that the government 

does not like. 

a. Will you commit to not tracking Americans’ location in order to target and 

catalog individuals’ exercise of First Amendment activities, such as religious 

activities, protests, and political rallies? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will carry out 

my duty to enforce the laws and will do so with unreserved fidelity to the Constitution, 

including the First Amendment. 

b. Will you commit not to use stingrays to identify every American who has 

chosen to attend a particular political rally or worship service, unless you 

have probable cause to believe that a specific criminal or dangerous 

individual is in attendance? 

RESPONSE: Without having studied this issue in depth, I cannot comment on what federal 

law or the Constitution allows in these circumstances. It is my understanding that this is an 

unsettled question amongst the federal courts of appeal. If I am fortunate enough to be 

confirmed as Attorney General, I will carry out my duty to enforce the laws and will do so with 

unreserved fidelity to the Constitution, including the First Amendment. 

Document ID: 0.7.10659.61903-000001 

19 



 

 

 

            

             

         

   

 

  

 

 

 

           

   

 

       

 

   

 

          

       

       

     

 

    

    

 

             

          

    

 

    

 

    

   

     

  

    

 

 

     

 

   

 

   

   

 

 
 

c. If you do collect information on all of the attendees at a rally or worship 

service – for example, because you believed a criminal would attend – will you 

commit to purge the information of any innocent American whose 

information was captured inadvertently? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will carry out 

my duty to enforce the laws and will do so with unreserved fidelity to the Constitution, 

including the First Amendment. 

34. The American people want to know that you will take white collar crime as seriously as 

you will take other crimes. 

a. Will you commit to zealously investigating white collar crimes? 

RESPONSE: Yes. 

b. Will you commit to leaving in place, and considering expanding upon, the 

Yates Memo, which established Justice Department procedures that 

encourage prosecutors to actively investigate and prosecute individual 

criminal liability for corporate crimes? 

RESPONSE: I have reviewed the Yates memo and generally agree with it. However, I have 

not made any decisions with respect to whether I would change that policy if confirmed. 

35. DOJ has initiated or considered initiating a number of investigations in recent years that 

are particularly important to me. Will you commit to continue actively pursuing the 

following investigations and prosecutions: 

a. Takata and Takata executives 

RESPONSE: It is my understanding that Takata Corp. pled guilty on January 13, 2017, and has 

agreed to pay $1 billion to resolve the case referenced in the above question. It is also my 

understanding that three Takata executives have been indicted.  If I am fortunate enough to be 

confirmed as Attorney General, I will conduct a thorough review of all departmental matters 

pending in the courts to ensure the fair administration of justice.  I have no specific knowledge 

of the case in question, but will follow the law and the Constitution without reservation. 

b. Price collusion by United States airlines 

RESPONSE: The goal of United States antitrust law is to protect American consumers. If 

companies collude in setting prices, Americans suffer from price-gouging and lack of 

competition in the marketplace.  If I am fortunate enough to be confirmed as Attorney General, 

the Antitrust Division of the Justice Department would be focused on the core mission of 

protecting the integrity of the markets in which American consumers participate, and will do 

whatever is necessary, within the bounds of the law, to ensure that those markets function fairly 

and efficiently. 
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c. The merger of Anthem with Cigna and of Aetna with Humana 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, the Department 

would analyze merger challenges in the same manner it always has: by evaluating whether the 

merger is likely to reduce competition in the relevant market, and by extension, whether that 

merger will negatively impact consumer welfare. Under my leadership, the Department would 

conduct a full and fair economic analysis of the likely effects of this merger on American 

consumers. We would determine, based on the results of that analysis, whether to challenge the 

deal. 

36. In 2014, I was proud to lead an effort to successfully amend the Animal Welfare Act to 

prohibit attendance at a cockfight universally and without qualification in Puerto Rico and 

all other U.S. jurisdictions. Before these 2014 amendments became law, the longstanding 

prohibition on sponsoring or exhibiting an animal in a cockfight only applied in Puerto 

Rico to the extent a defendant knew that a bird was bought, sold, delivered, transported or 

received in interstate commerce for the purpose of participating in the fight. There is still 

much work to be done in ensuring that the law’s protections are fully implemented. 

a. Will you develop a plan to ensure that federal animal fighting laws are 

enforced in Puerto Rico, and to begin the process of shutting down the 

dozens of arenas in Puerto Rico in which animal fights are conducted in 

contravention of federal law? 

RESPONSE: While I have not studied this issue in depth, if I am fortunate enough to be 

confirmed as Attorney General, I expect to learn more about it and will ensure that federal law 

is being enforced to the fullest extent. 

37. In recent years, there have been hundreds of cases in which individuals were exonerated 

based on faulty forensic evidence. This has long been an issue of bipartisan concern. 

a. Will you continue to work with Members of this Committee and the 

Commerce Committee to ensure that law enforcement and criminal justice 

stakeholders have the strongest and most reliable forensic tools possible to 

ensure that crimes are solved, public safety is protected, and wrongful 

convictions are avoided? 

RESPONSE: Yes. 

b. As you know, the FBI has been working to review thousands of cases 

involving erroneous hair analysis testimony, resulting in the exoneration of 

innocent people and, in many cases, the identification of the true perpetrators 

of crimes. Will you work with the FBI and others to ensure that this review is 

completed, and that this type of error is not repeated going forward in this or 

other forensic disciplines? 

RESPONSE: If I am fortunate enough to be confirmed as Attorney General, I will endeavor to 

direct and utilize the resources of the Department in the most effective manner possible to 
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ensure the enforcement of federal law and the protections inherent therein. I will carefully 

evaluate any current departmental practices and the effectiveness of those practices to aid in the 

administration of justice. 
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Nomination of Jeff Sessions to be Attorney General of the United States 

Questions for the Record 

Submitted January 17, 2017 

QUESTIONS FROM SENATOR HIRONO 

1. During the hearing I asked Senator Sessions whether he would implement the Freedom of 

Access to Clinic Entrances act. He said, “I don’t know exactly how threats are worded but if 

it is improperly done, they can be subject to criminal prosecutions and they would be 

evaluated properly in my administration.” 

a. The Ninth Circuit Court of Appeals ruled in 2002 that WANTED posters targeting abortion 

providers, as well as websites listing the addresses and telephone numbers of abortion 

providers and declaring them guilty of crimes against humanity, constitute actionable threats 

under the FACE Act. Do you agree with this ruling by the Ninth Circuit? 

RESPONSE: As I testified before the Committee, these providers are entitled to the protection 

of relevant federal law.  If I am fortunate enough to be confirmed as Attorney General, I will 

faithfully follow and enforce the law as defined by the courts, including the FACE Act and all 

other federal laws that the Attorney General is authorized to enforce. 

2. During the hearing I asked Senator Sessions whether he supported “enhanced vetting” of 

people with “extreme views.” 

a. How would you characterize what constitutes an extreme view? 

RESPONSE: An example of an extreme view would include those that call for the harming or 

killing those who do not share your religious beliefs. 

b. Do you believe certain religions are more prone to extreme views than others? And if so, 

which ones? 

RESPONSE: It is my understanding that individuals across the world in every religion have 

adopted views that could be described as extreme and there are periods in which some religions 

exhibit more extreme and dangerous views than others. 

3. At the hearing I asked if Senator Sessions would commit to maintaining and enforcing the 

consent decrees that the Justice Department has negotiated during the Obama administration. 

You said “those consent decrees remain in force until and if they are changed.”  You also 

stated “…I just wouldn’t commit that there would never be any changes in them.  And if 

departments have complied or reached other developments that could justify the withdrawal 

or modification of the consent decree, of course I would do that.” 

a. In light of ample empirical evidence showing that consent decrees have been an effective tool 

in addressing police misconduct, do you plan to instruct the Civil Rights Division of the U.S. 

Department of Justice to continue issuing them?’ 
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RESPONSE: As I testified before the Committee, consent decrees themselves are not 

necessarily bad things, but there are also concerns with the use or overuse of them, and the 

ramifications are deserving of caution. If I am fortunate enough to be confirmed as Attorney 

General, I will exercise caution and my best judgment in determining how and when to use that 

tool. 

b. Absent a showing that a police department has actually achieved full compliance with 

specific provisions of a consent decree or the entirety of a previously-negotiated consent 

decree, will the Department of Justice under your leadership maintain, enforce, and defend 

against proposed changes to that consent decree? 

RESPONSE: As I testified before the Committee, I would not pre-judge a specific case, nor 

would I commit that there would never be any changes to consent decrees that have been entered 

into, particularly if departments have either complied or have made other improvements that 

might justify the withdrawal or modification of the consent decree. 

c. If your answer to the prior question was anything other than yes, please identify all criteria 

you will use to determine whether to maintain, enforce, and defend against changes to an 

existing consent decree entered into between a police department and the Justice Department. 

RESPONSE: As I testified before the Committee, I would not pre-judge a specific case. If 

departments have either complied or have made other improvements that might justify the 

withdrawal or modification of the consent decree, then I would carefully evaluate all of the 

relevant facts and circumstances to determine whether action needs to be taken. 

d. What did you mean by “And if departments have… reached other developments that could 

justify the withdrawal or modification of the consent decree, of course I would do that”? 
What “other developments could justify the withdrawal or modification” of a consent decree? 

RESPONSE: As I testified before the Committee, I would not pre-judge a specific case. Just as 

each consent decree is unique to each jurisdiction, each case necessarily differs in what 

developments or improvements might justify withdrawal or modification of the consent decree. 

4. During the hearing I cited the current Wells Fargo investigation and asked whether Senator 

Sessions would instruct the Department of Justice to pursue and hold accountable individual 

and corporate wrongdoers who defraud the American consumer. 

a. Do you believe that any financial institutions have a large enough financial impact that the 

Department of Justice would be hindered in any way from holding those institutions and/or 

their executives fully accountable in any case of lawbreaking? 

RESPONSE: As I testified before the Committee, the duty of the Attorney General is to ensure 

that the law is properly and fairly enforced. No matter how wealthy or well-connected, no 

individual or institution is above the law. 
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b. If confirmed, if you determine that the size or interconnectedness of any financial institution 

hinders the Department of Justice’s ability to hold a bank or its executives accountable, will 
you work with banking regulators to take any necessary remedial action, including requiring 

the institution to divest assets, to ensure that the institution and its executives can be held 

accountable to the full extent of the law? 

RESPONSE: Yes. 

c. As you know, many of Wells Fargo’s consumer contracts contain provisions that require 

consumers to adjudicate disputes through arbitration, rather than in the court system. Wells 

Fargo has argued for dismissal of numerous consumer lawsuits over the fake account scandal 

based on these provisions.  You have strongly defended the use of “forced arbitration” 
clauses during your time in the Senate.1 If confirmed, will you defend rules enacted by 

banking regulators that limit the use of forced arbitration in consumer banking contracts to 

the full extent of the law? 

RESPONSE: I have not devoted significant study to this issue. However, if I am confirmed, if 

such matters come before the Department of Justice, I will carefully and objectively evaluate the 

facts and circumstances of each case and endeavor to uphold and defend the Constitution in the 

pursuit of justice. 

1 See e.g., https://www.congress.gov/congressional-record/2000/3/28/senate-section/article/s1810-

2?q=%7B%22search%22%3A%5B%22financial%22%5D%7D&r=5, 

https://www.cuna.org/uploadedFiles/CUNA/Legislative_And_Regulatory_Advocacy/Track_Regulatory_Issues/Pen 

ding_Regulatory_Changes/2016/Congressional%20Letter%20to%20Cordray%20re%20arbitration5b25d%20(1).pdf 
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QUESTIONS FOR THE RECORD 

ROD J. ROSENSTEIN 

NOMINEE TO BE DEPUTY ATTORNEY GENERAL 

SUBMITTED MARCH 14, 2017 

SENATOR DIANNE FEINSTEIN, RANKING MEMBER 

1. Russian Interference with Elections 

At your confirmation hearing, I asked you about the U.S. intelligence community’s assessment 

that Vladimir Putin ordered a Russian influence campaign designed to interfere with the 

2016 presidential election. During your hearing, you committed reading this report (titled 

“Assessing Russian Activities and Intentions in Recent 

U.S. Elections and released on January 6, 2017. 

a. Do you believe Russia interfered in our election? 

b. If not, why not? 

c. Prior to your hearing, did anyone suggest or advise you not to read the public, 

unclassified report?  If so, who gave you that suggestion or advice, and why? 

2. Appointment of Special Counsel 

Attached are two letters (dated December 30, 2003 and February 6, 2004) that then-Deputy 

Attorney General Comey wrote to Patrick Fitzgerald regarding his appointment as 

“special counsel” to investigate and prosecute the disclosure of Valerie Plame’s covert 

identity. 

a. Was Deputy Attorney General Comey’s appointment of Mr. Fitzgerald lawful? 

b. Was Deputy Attorney General Comey correct that a delegation of the authority 

of the Attorney General to investigate a matter is not necessarily defined and 

limited by 28 CFR Part 600? 

c. If confirmed, would you have the same authority to delegate the authority of the 
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Attorney General to investigate any matter from which the Attorney General is 

recused? Do you believe that the position and 
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authorities of any such delegation would be defined and limited by 28 CFR Part 

600? 

d. If confirmed, will you undertake an assessment of whether to appoint a special 

counsel to handle any pending or contemplated investigations into Russian 

interference in the 2016 election, including any investigations that involve contacts 

between the Trump campaign, transition team, or administration and Russia? 

What factors will you consider? 

o Will you commit to making a decision only after a thorough and careful 
review of all relevant facts, as well as consultation with career ethics 
professionals within the Justice Department? 

o Will you also commit to informing the Committee of your decision, and the 

basis for your decision, within a month of taking office? 

3. Attorney General Recusal from Investigations into Russian Election 

Interference 

On March 2, Attorney General Sessions issued a public statement saying “I have decided to 

recuse myself from any existing or future investigations of any matters related in any way to 

the campaigns for President of the United States.” In his March 6 letter to the Committee, 

Attorney General Sessions acknowledged our concerns as to “why [he] had not recused 

[himself] from ‘Russian contacts with the Trump transition team and administration.’” He 

then wrote “I understand the 

scope of the recusal described in the Department’s press release would include any such 

matters.” At your hearing you were asked to clarify your understanding of the scope of this 

recusal statement. 

a. Can you confirm that Attorney General Sessions has recused himself from any 

existing or future investigations of any matters related in any way to Russian 

contacts with the Trump campaign, transition team, and administration? 

b. If you cannot confirm this now, will you commit, if confirmed, to obtaining the 

information that you need and advising the Committee, 
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within two weeks of your confirmation, as to the scope of the Attorney General’s 
recusal? 

c. In particular, will you commit that, if confirmed, you will confirm for the 

Committee that Attorney General Sessions has recused himself from any existing or 

future investigations of any matters related in any way to Russian contacts with the 

Trump campaign, transition team, and administration and, if that is not the case, 

explain the Attorney General’s ongoing involvement? 

4. Politicization of Justice Department / Communications with the White House 

During your confirmation hearing, Senator Whitehouse asked about policies restricting 

communications between the White House and Justice Department as a means of protecting 

the Department of Justice from political interference. You responded: “I believe the 

department’s policy is and will be, that communications with the White House concerning 

cases, that’s the most sensitive matter . . . need to be cleared through the office of the 

deputy attorney general.” 

While you focused on cases, the Justice Department’s longstanding policy has been broader in 

scope, restricting communications concerning “pending or contemplated criminal or civil 

investigations or cases.” 

a. Do the same restrictions that apply to cases apply to pending or contemplated 

investigations? If not, what is the policy regarding investigations and why are 

investigations and cases treated differently, particularly if one goal of these 

policies is to defend the Department against political interference? 

b. Would direct contact between a White House adviser and the U.S. Attorney 

handling a case comply with Justice Department policy regarding 

communications between the White House and Justice Department?  If there are 

circumstances when this would comply with policy, please explain those 

circumstances. Please also explain the possible remedies where such contact does 

not comply with policy. 

c. What would you do, as a U.S. Attorney, if you were contacted directly about a 

pending case by a White House adviser? 

4 

Document ID: 0.7.10659.61903-000002 



 
 

 

              

       

 

             

          

        

 

 

                

            

 

 

 

    

 

        

          

               

           

 

               

  

 

       

d. Who, if anyone, in the White House can be granted access to investigative 

materials, including warrant applications or interview records? 

e. What steps would you take if you were asked, as Deputy Attorney General, to 

grant someone in the White House access to materials related to a pending or 

contemplated investigation or case, including warrant applications or interview 

records? 

f. If you are confirmed as Deputy Attorney General, what will you do to protect the 

Justice Department – at every level – from political interference or influence? 

5. Responsiveness to Congress 

During Attorney General Sessions’ confirmation hearing, Chairman Grassley asked the 

Attorney General to commit to responding to requests for information 

from the Chairman. He also asked the Attorney General to make the same promise to answer my 

requests as the Ranking Member. I thank Chairman Grassley for that courtesy. 

The Attorney General assured us that he would respond promptly to the Chairman’s and to 

my requests. 

 Will you commit to doing the same? 
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6. Torture / Enhanced Interrogation 

During Attorney General Jeff Sessions’ confirmation hearing he stated that it would be 

“absolutely improper and illegal” for any U.S. government department or agency “to use 

waterboarding or any other form of torture.” Attorney General Sessions also assured the 

Senate Judiciary Committee that he and other appropriate officials would be fully briefed on 

the contents of the full 6,700 page Senate Intelligence Committee (SSCI) report on the CIA’s 
detention and interrogation program to the extent that it is pertinent to the operations and 

mission of the Department of Justice. 

a. Do you agree that waterboarding is torture, and that it is illegal? 

b. If confirmed, will you read the full SSCI report on the CIA’s detention and 

interrogation program to ensure we do not repeat the mistakes of the past? 

c. Do you agree that Federal law is clear that it is unlawful for either the military 

or our intelligence agencies to subject detainees to cruel, inhuman, or degrading 

treatment, or to use interrogation techniques that are not prescribed by the 

Army Field Manual? 

7. Protecting Whistleblowers 

Whistleblowers play an important role in identifying waste, fraud, abuse, and mismanagement 

in the federal government. During Attorney General Sessions’s nomination hearing, 

Chairman Grassley – a longtime champion of whistleblower protections and rights – called 

whistleblowers “patriotic people that want the government to do what the government is 

supposed to do.” 

a. Will you commit to protect and encourage whistleblowers in the Justice 

Department? 

b. What steps will you take to confirm and convey these protections to 

Department employees? 
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8. Sally Yates 

When the last nominee for Deputy Attorney General, Sally Yates, came before this Committee, 

Senator Sessions—who, as you know, is now the Attorney General— asked her whether she 

would stand up to the President if she believed his actions were unlawful. She responded: “I 
believe the attorney general or the deputy attorney general has an obligation to the law and 

the Constitution, and to give their independent legal advice to the president.” 

a. Do you agree with Sally Yates that the Attorney General and the Deputy 

Attorney General have an obligation to the law and the Constitution and to 

give independent legal advice to the President? 

b. Will you make the same commitment to this Committee that Sally Yates made— 
that you will stand up to the President if you believe his actions are ever unlawful? 

In your written statement, you noted that the first question for the Justice Department is “What 
can we do?” and the second is “What should we do?” In announcing her decision that the 

Department would not defend Executive Order 13769 under her tenure, Sally Yates 

explained that it was her responsibility as the Acting Attorney General to consider whether 

the order was “not only legally defensible” (i.e., what can we do) but consistent with “this 
institution’s solemn obligation to always seek justice and stand for what is right” (i.e., what 

should we do). 

c. Setting aside whether you agree or disagree with her decision, was she wrong to 

consider the Justice Department’s “solemn obligation to always seek justice and 

to stand for what is right”? 

d. In your view, is that a legitimate consideration? If not, why not and how does 

that differ from determining, in your words, “what should [the Justice 

Department] do”? 

e. What factors do you consider in determining “what should we do”? 
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9. Preservation of Records 

a. In your experience, how do prosecutors and investigators usually ensure that 

a business or non-governmental organization preserves documents that might 

be relevant to a criminal investigation? 

b. At what point in an investigation would you typically send a request or order 

to preserve records? 

c. Does the Department take different or additional steps to ensure that materials 

are being preserved once an investigation becomes publicly known or discussed 

through, for example, media reports? 

10.Duty of Candor 

In an exchange with Senator Whitehouse during your confirmation hearing, you acknowledged 

that “the duty of candor is not just an internal department policy, it’s an ethical rule 

governing lawyers so I would certainly enforce that rule.” 

a. Please explain your understanding of what the duty of candor requires 

with regards to statements of fact presented by Justice Department 

attorneys to a court? 

b. Are Justice Department attorneys under an obligation to disclose factual 

information that may not support the Department’s legal arguments? What if 

that information is known to the executive branch (including the Justice 

Department attorneys handling a case) but is not otherwise publicly available or 

obtained through discovery? 

c. What would you do – as a U.S. Attorney or as the Deputy Attorney General – 
if you were given an agency memorandum that did not support the legal 

arguments that you were seeking to advance in court? If you would not 

disclose that memorandum (or the information it contains), why not? And if 

not, do you believe this serves the public interest and if so, please explain? 
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11.Voting Rights / Voter Fraud 

In January 2017, just days after being sworn in, President Trump wrote on Twitter that he 

would “be asking for a major investigation into VOTER 

FRAUD”. Attorney General Sessions has echoed that belief that voter fraud is a major problem 

threatening the integrity of our elections. But the fact of the matter is that there is simply no 

evidence showing wide scale voter fraud. 

The Justice Department needs to be bringing cases to protect against voter intimidation and 

systemic voter suppression against minorities. Unfortunately, the Justice Department 

recently took a step in the wrong direction when it reversed its position in the Texas voter 

ID case in the Fifth Circuit. The Justice Department’s move to withdraw its claim that the 

Texas ID was enacted with discriminatory intent was wrong, and it sends absolutely the 

wrong message. The Justice Department should be doing everything it can to protect the 

right to vote, not suppressing it. 

a. Do you believe there is credible evidence that over 2.5 million people voted 

illegally in the last election? 

b. What steps will you take to ensure strong voting rights enforcement continues? 

12.Hate Crimes 

Since the 2016 election, there has been an alarming rise in hate crimes against Muslims, 

LGBTQ individuals, Jews, and other minorities. These heinous crimes— targeting 

individuals because of their faith, race, nationality, sexual orientation, or gender identity— 
have no place in a society built upon the principles of tolerance and inclusion. 

According to some estimates, since November 9, 2016, there have been over 250 

incidents of assault, harassment, vandalism, and bomb threats against religious, racial and 

other minorities across the country. More than 100 of these acts were allegedly perpetrated 

by individuals who specifically invoked President Trump and his election victory while 

committing the crime. In just the last two months, there have been more than 100 bomb 

threats against Jewish community centers, schools and institutions across the country. Four 

mosques have been set on fire. On February 23rd, a man of Indian descent was brutally shot 

and killed by 
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a Kansas native who reportedly screamed “get out of my country” before he opened fire. And 

this month, a Sikh-American man was shot in his driveway in a Seattle, Washington suburb 

by an assailant who allegedly told him to “go back to your own country.” 

a. As Deputy Attorney General, will you commit to investigating and 

prosecuting hate crimes to the fullest extent of the law? 

b. As Deputy Attorney General, you will have a significant influence over decisions 

made by the Attorney General, and by extension, the President. If Attorney 

General Sessions decides not to prosecute a clear violation of federal hate crime 

laws, would you be willing and able to convince him otherwise? 

rd c. On February 23 , two men of Indian descent were shot by a man who screamed 

“get out of my country” before he opened fired and subsequently bragged about 

shooting foreigners. This incident is being investigated as a potential hate crime. 

Do you believe this murder should be prosecuted as a federal hate crime? If not, 

why not? 

13.Guns and Assault Weapons 

Last month, the Fourth Circuit upheld Maryland’s ban on assault weapons and large-capacity 

magazines in a 10-4 decision. The Court held that the ban is constitutional under the 

Supreme Court decision in D.C. v. Heller and that that the banned assault weapons and 

large-capacity magazines were not protected by the Second Amendment, because they are 

“like . . . weapons that are most useful in military service.” (Kolbe v. Hogan) 

To date, five separate Courts of Appeals have ruled to uphold an assault weapons bans and/or 

large capacity magazine ban under the Second Amendment. 

 Will the Department of Justice support these decisions and not file briefs to 

ask the Supreme Court to rule against these cases? 
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14.Travel Ban / Muslim Ban 

In January, the President signed an executive order that banned people from seven Muslim-

majority countries, including legal permanent residents and people with valid visas, from 

entering the country. As a result, scores of people were wrongfully turned away, in some 

cases children were separated from their parents, and chaos erupted at airports around the 

United States. Shortly after that, the Ninth Circuit Court of Appeals upheld a temporary 

injunction against the order, explaining that it did not believe the government would be able 

to prove that the executive order was lawful. 

As you know, the President recently signed a revised executive order that he says fixes the 

flaws in the original order. Among other changes, the revised order explicitly states that it 

does not apply to legal permanent residents or valid visa holders – a sign the Administration 

actually understands the legal problems posed by the overbreadth of the first executive order 

– but still prohibits people from several Muslim-majority countries from entering the United 

States. 

a. Did you have any role in drafting or advising on the original Muslim ban 

executive order? Did you have any role in drafting or advising on the revised 

executive order? 

b. Do you believe that it is lawful to discriminate against immigrants based on 

their religion? 

c. It’s my understanding that the Trump administration continues to believe the 

original executive order, even as applied to legal permanent residents and 

valid visa holders, was lawful. Do you agree? 

15.Office of Legal Counsel / Executive Orders 

I understand that the Office of Legal Counsel (“OLC”) reviewed the travel ban executive order 

for “form and legality” before it was signed. Because the Deputy Attorney General oversees 

OLC, I would like more information about that process. 

a. First, generally, what is your understanding of OLC’s role in ensuring 

that executive orders are legal? 
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b. If OLC signs off on an executive order for form and legality, does that 

necessarily mean that the way the administration implements the order will be 

legal? Or might that be a different analysis in some cases? 

It is my understanding that, in the ordinary course, a proposed executive order must be sent to 

the Office of Management and Budget and to any interested agencies for review. This 

process—which is required by an executive order that has been in place since 1962—helps 

make sure that the agencies that will be implementing the order will have input and a full 

understanding of what is expected of them once the order is in place. The Washington Post 

reported that, in the case of the travel ban order, it appears that this process was not 

followed. 

c. Do you think the interagency process that I just described is important to 

ensuring the legality and integrity of all executive orders that come out of 

the White House? 

d. Will you commit to ensuring that the interagency process is followed for 

executive orders in the future, as required by the 1962 executive order? 

More generally, OLC’s role is to provide binding legal advice to the Executive Branch based on 

the best view of the law. In that capacity, it serves as a check on the White House and acts 

as a neutral arbiter in disputes between agencies. It’s my understanding, though, that the 

Attorney General can decide to overrule OLC if he believes it’s warranted. 

e. What considerations should the Attorney General take into account when 

deciding whether to overrule OLC? 

f. Do you agree that a decision to overrule OLC should never be made for 

political reasons? 
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16.VAWA 

As a prosecutor with decades of experience, you know first-hand that ensuring justice is 

done is not just about criminal prosecution, but also protecting victims and responding to 

their needs. 

That is why the Violence Against Women Act is such an important law. It provides critical 

resources for federal, state, and local law enforcement, but it also provides grant resources to 

service providers working directly with women to help them safely rebuild their lives. 

I recently joined a letter with the Chairman urging the President to support funding for VAWA 

programs in this year’s budget process. It is amongst my highest priorities to fight to ensure 

we fund these vital services that protect all victims – including LGBT individuals, Native 

Americans, and immigrants. 

a. In your role as Deputy Attorney General, how will you support the 

enforcement of the Violence Against Women Act? 

b. Will you work to ensure that the President and his advisors 

understand the importance of this law? 

17.Incomplete Information for NICS 

The National Instant Criminal Background Check System (NICS) received more than 22.2 

million background check requests in 2015, 35 percent more than just six years ago. 

Following the murders of nine churchgoers at Emanuel AME church in Charleston, South 

Carolina in June 2015, FBI Director Comey announced that NICS did not get information 

regarding the gunman’s drug arrest record within three days -- a key fact that would have 

prevented him from obtaining a gun. 

The issue of incomplete records in the FBI’s NICS database is a significant problem for law 

enforcement. This is because without complete records, even when a background check is 

done, law enforcement do not uncover that the person seeking to buy the gun should not be 
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In fact, I was deeply disappointed several weeks ago when President Trump signed a law to 

repeal a rule that allowed the Social Security Administration to share information regarding 

those with severe mental illnesses with the FBI’s NICS database. The rule was simply 

implementing the law that was passed after the Virginia Tech shooting to shore up deficient 

records in FBI NICS. 

 What steps do you propose to ensure that the FBI NICS database is as accurate 

and complete as possible? 

18.Protecting Victims of Sex Abuse 

Your office recently prosecuted a 57 year old youth gymnastics coach who was convicted and 

sentenced just last week of child pornography offenses. Prior to his arrest, this man had 

worked as a youth gymnastics coach in Maryland for over 30 years, during which he amassed 

a vast collection of videos and images of children being sexually abused. According to his 

plea agreement, this man admitted that he has a sexual preference for girls aged 8 to 12 years, 

the same age group he coached at the gym. In fact, he also admitted that he was attracted to 

the “body type” of many of the girls he coached. Disturbingly, investigators found pictures 

displaying young girls in gymnastics leotards throughout his home along with digital media 

containing over 40,000 images and over 100 videos of child pornography. 

This is not the only youth gymnastics coach your office has prosecuted. In 2007, your office 

prosecuted a 41 year old youth gymnastics teacher who was convicted and sentenced for 

possession of child pornography. According to press releases, 21 pairs of girls’ underpants 

were recovered from his bedroom along with hundreds if not thousands of videos and 

photographs depicting the sexual abuse of children that he had collected over a period of 20 

years. At the time, you stated that this case was a “top priority” for your office precisely 

because “he worked with so many children in his job as a gymnastics instructor.” 

a. Would you agree that had there been any reason to suspect that these coaches 

that you prosecuted were sexually abusing children at their gyms, you would 

have wanted those with information to come forward immediately to law 

enforcement authorities? 

b. Would you support legislation that would require adults who work with 

young children, and who are affiliated with national sports organizations like 

USA Gymnastics, to immediately report to law 
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enforcement or other authorities when they learn of facts indicating that sexual 

abuse is being committed against a minor? 

I am deeply concerned that both of these men coached young children at gyms 

overseen by USA Gymnastics, the national governing body for the sport of Gymnastics in 

the United States which sets rules and policies for more than 3,000 gyms across the country 

with 125,000 athletes in its membership. Just last year, the Indianapolis Star reported that 

top officials at USA Gymnastics had failed to disclose to law enforcement allegations of 

sexual abuse at their member gyms. 

They also revealed that USA Gymnastics makes no effort to track coaches who have had 

allegations made against them. In fact, Indianapolis Star uncovered many instances in which 

coaches had been removed from one gym for sexual abuse allegations only to apply for a job 

at another and begin abusing children again. 

c. Do you agree that as the national governing body of Gymnastics, an organization 

like USA Gymnastics should develop and enforce policies, mechanisms, and 

procedures to prevent the abuse of minors in their facilities? 

d. In particular, where predators can escape accountability by simply moving 

from one gym to another, do you agree that a national governing body should 

provide notice to all member gyms once a sexual abuse allegation has been 

made? 

e. Would you support a bill that would require such organizations to take these 

important, affirmative steps as well as to report suspected child abuse to law 

enforcement agencies? 
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19.Enforcement of Federal Marijuana Laws 

Currently, twenty-eight states and the District of Colombia have legalized medical or 

recreational marijuana, or both. This includes Colorado, Washington, and most recently, 

California. An additional 14 states have laws in place related to cannabidiol, a non-

psychoactive component of marijuana. Seventeen more states will consider legislation to 

legalize marijuana this year. 

Despite these state laws, under the federal Controlled Substances Act, marijuana is still 

considered a Schedule I drug, making it illegal to possess or distribute. 

Given the disparity between these state and federal law, the Department of Justice must determine 

how it will use scarce federal enforcement resources in marijuana cases. 

a. How do you intend to balance federal marijuana enforcement with other 

enforcement priorities, given the number of states that have legalized 

recreational or medical marijuana under their own laws? 

b. If confirmed, do you plan to continue the policies contained in the “Cole Memo”, 
which set forth eight enforcement priorities for federal marijuana enforcement? If 

you do intend to change the Cole Memo, how do you intend to change it? 

20.Enforcement of Federal Marijuana Laws (cont’d) 

In December 2014, Congress passed an appropriations bill that prohibited the Department of 

Justice from using federal funds to interfere with a state’s implementation of medical 

marijuana laws. Subsequently, the Ninth Circuit Court 

concluded that this language, “at a minimum, . . . prohibits DOJ from spending funds from 

relevant appropriations acts for the prosecution of individuals who engaged in conduct 

permitted by the State Medical Marijuana Laws and who fully complied with such laws.” 

a. What is your interpretation of this ruling? 
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b. If confirmed, under your leadership, would the Department pursue those 

individuals who use medical marijuana or medical marijuana businesses 

operating in compliance with their state laws? 

21.Marijuana Research 

The National Academy of Sciences recently released a report entitled “The Health Effects of 

Cannabis and Cannabinoids: The Current State of Evidence and Recommendations for 

Research.” According to the press release issued with the report, this report was “an in-depth 

and broad review of the most recent research to establish firmly what the science says and to 

highlight areas that still need further examination.” 

The report found that cannabis or cannabinoids may be helpful in treating certain medical 

conditions. However, the overwhelming conclusion was that more research is needed to 

definitively determine the potential beneficial and harmful effects of marijuana, but existing 

regulatory barriers make this research difficult to complete. 

During the last session of Congress, Senators Grassley, Leahy, Tillis and I introduced legislation 

to reduce these barriers. This legislation would expedite the Drug Enforcement 

Administration registration process to research marijuana, and allow doctors to use their 

existing registrations to conduct research and clinical trials on cannabidiol, rather than the 

Schedule I registration that is currently needed. It would also increase the scientific research 

base for marijuana by authorizing medical and osteopathic schools, as well as research 

universities and pharmaceutical companies, to conduct research using their own strains of 

marijuana and cannabidiol. The goal, if the science shows that marijuana or its components 

are helpful in treating certain medical conditions, is to develop medicines that can be brought 

to the market with FDA-approval, just like any other medicine. I believe this is important 

legislation and plan to reintroduce it again this session. 

a. Given the number of states that have legalized recreational and medical marijuana 

under their own laws, do you agree that it is important that we know as much as 

possible about the health-related and other impacts of marijuana use? 
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b. If confirmed, what do you intend to do to advance our knowledge in that area? 

Are there specific regulations that you would ease related to marijuana research? 

If so, which ones? 

22.Prescriber Education 

As you are aware, our country is in the midst of an opioid epidemic. Every 16 minutes someone 

dies from an overdose involving opioids. Often, people move from abusing prescription 

opioids to abusing heroin. And, in 2015 alone, 13,000 Americans died from heroin 

overdoses. 

You noted in your testimony that opioids has been a “real priority for us in Maryland because 

we’ve seen an explosion of overdose deaths that are attributed to opioid drugs throughout 

the entire society and I think it’s critically important for us to address that. Law enforcement 

is one part of it, but it’s a very good example of where it’s not just a law enforcement 

problem…” 

I agree with you that the opioid epidemic is not just a law enforcement problem. It is my belief 

that members of the medical profession can and should play a critical role in addressing the 

opioid epidemic. However, many are not sufficiently trained in proper prescribing practices, 

how to recognize signs and symptoms of substance abuse, or how to treat substance use 

disorders. 

The Department of Justice, through the Drug Enforcement Administration, has the ability to 

require those who dispense narcotics to demonstrate that they have received adequate 

training in these areas as a condition of receiving their registration to do so. 

 Given the epidemic we are currently facing, if confirmed, would you support 

efforts to change existing regulations to require members of the medical 

profession to demonstrate that they have received training on proper 

prescribing practices, how to recognize signs and symptoms of substance abuse, 

and how to treat substance use disorders as a condition of receiving their Drug 

Enforcement Administration registration that allows them to dispense 

powerful, potentially addictive controlled substances? 
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23.Increase in Methamphetamine Seizures at the California-Mexico Border 

In 2006, the Combat Meth Epidemic Act, which I introduced, became law. This legislation 

requires precursor chemicals used to make methamphetamine, such as pseudoephedrine, to 

be sold behind the counter. 

As a result of this law, production of methamphetamine in the United States has decreased. 

Unfortunately, production has shifted to Mexico, where transnational criminal organizations 

are producing increasing amounts of methamphetamine and smuggling it into our country. 

It is my understanding that between 2009 and 2016, there was a 631 percent increase in 

methamphetamine seizures at the Southwest Border. The vast majority of these seizures 

occurred in California. And, between 2011 and 2015 in San Diego, there was an 82 percent 

increase in methamphetamine-related deaths. 

 Under your leadership, what steps would the Department take to counteract the 

increase in methamphetamine smuggling from Mexico? Are there additional tools 

or resources that Congress can provide to ensure these dangerous substances don’t 
continue to cross our borders? 

24.Mexico and Heroin 

As you likely know, heroin overdose deaths now outnumber shooting deaths. In 2015 alone, 

13,000 U.S. citizens died from heroin overdoses. 

According to the Drug Enforcement Administration, the majority of heroin in the United States 

originates in Mexico. 

In order to combat Mexican drug trafficking organization that peddle these deadly substances, 

Congress has provided more than $2.6 billion in assistance through the Mérida Initiative 

since 2008. Much of this assistance has supported the kingpin strategy of pursuing high 

ranking drug traffickers. While this strategy has resulted in the capture of numerous drug 

traffickers, it has not reduced the flow of narcotics, including heroin, into the United States. 
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a. What more can the United States, in coordination with our Mexican partners, 

do to reduce the amount of heroin and other illegal drugs trafficked into our 

country? 

b. Are there new strategies or actions that you believe would be more effective in 

disrupting these drug flows? 

25.Increase in Fentanyl Seizures and International Cooperation 

It is my understanding that the vast majority of synthetic drugs, including fentanyl, are produced 

in China. Illicit chemists produce the drugs in labs there and then ship them in small 

quantities to the United States directly, or to Mexico or Canada where they are then 

smuggled into the United States. 

Between 2009 and 2016, there was a 561 percent increase in fentanyl crossing our Northern and 

Southern borders. Fentanyl, which is 50 times stronger than morphine, and carfentanil, 

which is 100 times stronger than fentanyl, are being laced into heroin and cocaine with 

increasing frequency. These synthetic opioids have contributed to increases in drug overdose 

deaths. 

 If confirmed, what steps will the Justice Department take under your leadership to 

better work with China, Mexico, and Canada to prevent fentanyl, its analogues, 

and other synthetic drugs from being smuggled into the United States and to 

prosecute those responsible for manufacturing and trafficking these dangerous 

substances? 

26.A Public Health Approach to Drug Use 

In recent years, the United States has taken a more comprehensive and public health approach to 

addressing drug use. 

In many states, non-violent drug offenders can participate in a drug court rather than serve a 

traditional jail sentence. Seventy-five percent of those who complete these programs remain 

arrest-free at least two years following their graduation. 
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Nationally, at least 53 police departments allow drug users to turn in their drugs and drug 

paraphernalia without fear of arrest or incarceration. Instead, the user is 
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immediately connected to treatment. In Gloucester, Massachusetts, 95 percent of those who 

asked for help entered treatment. 

Through its 360 Initiative, the Drug Enforcement Administration has also begun to combine 

enforcement efforts with community-based prevention. 

Despite the success of these initiatives, you have stated that the primary job of police and law 

enforcement is to send people to jail. 

a. Given the success of these initiatives, if confirmed, would you support treatment 

alternatives to incarceration? If so, which specific models do you support and 

why? If not, why not? 

b. Recognizing that incarceration alone will not address the root cause of addiction, 

which causes many to reoffend, if confirmed, what additional steps will you take to 

curb the use of illicit drugs in our country? 

27.Emoluments 

The Foreign and Domestic Emoluments Clauses of the Constitution prohibit those holding 

federal office – including the President – from accepting gifts or items of value from a 

foreign state or from the United States. These provisions embody the fundamental principle 

that the President must not use the office to enrich 

himself. They guard against officeholders putting their interests above those of the nation or 

being corrupted. You have personally warned about the danger of individuals who view 

government service as “an opportunity to enrich themselves at the expense of the public.” 
(Interview on Politics Hour with Kojo Nnamdi, NPR, Jan. 13, 2012) 

After fighting for a decade, the Trump Organization was granted a trademark for construction 

services by China on the heels of President Trump’s announcement that he would honor the 

“One China Policy.” The Trump Organization continues to lease the Old Post Office 

despite terms that prevent elected officials from receiving any benefit from the lease 

agreement. 

 If confirmed as Deputy Attorney General, what steps would you take to 

23 
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           -investigate and enforce the Emoluments Clauses as to all government officials? 

24 

Document ID: 0.7.10659.61903-000002 



 
 

 

 

 

            

 

                

          

 

                  

         

  

              

       

           

               

           

           

   

             

   

 

            

           

  

 

           

         

 

             

            

  

 

 

 

28.Conflicts of Interest – Foreign Corrupt Practices - Azerbaijan Hotel Deal 

A lengthy story in the March 13, 2017 issue of the New Yorker contains allegations that the 

Trump Organization signed multiple contracts to develop an “ultra-luxury property” in the 

capital of Azerbaijan. 

The article goes on to say that the people behind the project were close relatives of the country’s 
Transportation Minister--the minister’s son and the minister’s brother, who also was a 

member of parliament. 

The article says that the Trump Organization’s oversight of the project was extensive. It 

contains allegations that contractors were paid in cash. 

It quotes the Assistant Dean at George Washington University Law School, Jessica Tillipman, 

who specializes in the Foreign Corrupt Practices Act. She states: “The entire Baku deal is a 

giant red flag—the direct involvement of foreign government officials and their relatives in 

Azerbaijan with ties to the Iranian Revolutionary Guard. Corruption warning signs are 

rarely more obvious.” 

If confirmed as Deputy Attorney General, you will have oversight over the Criminal Division’s 
Fraud Section—which enforces this law. 

a. If there are credible allegations that the Trump Organization has violated foreign 

corruption laws, will you ensure that those allegations are investigated thoroughly 

and fairly? 

b. Can you guarantee that no political consideration will affect any 

investigation into foreign corruption relating to the Trump Organization? 

c. Can you guarantee that the Trump Organization will not receive any treatment 

from the Department of Justice that is more favorable than any other company 

would receive? 
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QUESTIONS FOR THE RECORD 

ROD J. ROSENSTEIN 

NOMINEE TO BE DEPUTY ATTORNEY GENERAL 

SENATOR PATRICK J. LEAHY 

1. The Foreign Corrupt Practices Act (FCPA), as amended by the International Anti-Bribery 

Act of 1998, is the cornerstone of federal efforts to prevent and prosecute bribery of foreign 

officials by U.S. corporations, and to maintain a fair and level playing field for small and 

mid-size corporations doing business overseas. Since 2008, the Federal government—the 

Department of Justice, the Securities and Exchange Commission, and the Federal Bureau of 

Investigation—have maintained about 150 active investigations at any given time, resulting 

in $1.56 billion in fines in 2014. In 2015, your office secured the conviction of Vadim 

Mikerin, a Russian government official and uranium supplier who accepted payments in 

exchange for the favorable treatment of United States companies. 

I am concerned that FCPA enforcement will not be a priority of this administration. 
1

President Trump has said the FCPA is “a horrible law and it should be changed.” 

Will you commit to continue vigorous enforcement of the FCPA and the 

International Anti-Bribery Act of 1998? 

2. As United States Attorney, you made prosecution of terrorism a top priority. Since 2001, the 

FCPA has played a key role in counterterrorism policy, as it helps stop the flow of money to 

terrorist organizations and those who would fund them. 

Do you agree that vigorous FCPA enforcement is a critical piece of our nation’s 
counterterrorism efforts? If confirmed, will you ensure that the Department of 

Justice continues to use the FCPA as a tool to combat terrorism? 

3. President Trump has said of bribing foreign government officials, “There is one answer—go 

to your room, close the door, go to sleep, and don’t do any deals, because that’s the only 
2

way.” His business interests around the world have been linked to corrupt foreign officials 

and practices. For instance, the New Yorker reported recently that the Trump Organization 

licensed its name and provided extensive oversight and advice to a holding company for the 

Azerbaijani Transportation Minister for a hotel project in Baku, Azerbaijan. That holding 

company is supported by investments from members of the Iranian Revolutionary Guard. 

The reported facts raise concerns that the Trump Organization has violated the FCPA or 

sanctions against the Revolutionary Guard. 

a. If confirmed as the Deputy Attorney General, and the reported facts meet the 

Department’s standards for opening an investigation, will you ensure that the 
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Trump Tower Baku deal is investigated? 

1 https://www.bna.com/trump-enforcement-foreign-n73014449002/ 

2 http://www.newyorker.com/magazine/2017/03/13/donald-trumps-worst-deal 
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b. Can you assure this Committee that, if no investigation is opened, it will be only 

because career attorneys at the Department do not recommend it, and that 

political pressure will in no way shape the Department’s decision-making 

process? 

c. If a Department investigation reveals likely violations, will you prosecute, or 

refrain from stifling the prosecution, of President Trump, his family, and/or his 

business associates to the fullest extent of the law? 

d. If presented with additional evidence or allegations linking President Trump, his 

family, or his business associates to any foreign corruption, will you ensure that 

the Department investigates and prosecutes them to the fullest extent of the law? 

4. Financial supporters of President Trump have previously admitted to violations of the FCPA. 

For example, Sheldon Adelson, who spent at least $25 million in support of President 
3

Trump’s election, runs a business that was fined for violations of the FCPA committed in 
4

China. 

a. If there is evidence that meets the Department’s standards, will you investigate and, 

if warranted by Department standards, prosecute any foreign bribery by President 

Trump’s financial supporters? 

b. Do you commit that, if confirmed, President Trump’s political supporters will not 

receive any special treatment? 

5. At your hearing, you committed to finally reading the Intelligence Community’s joint 
5 

assessment on Russian interference in the 2016 presidential election. I was surprised that 

you had not read this assessment, which has been publicly available since January. During 

Attorney General Sessions’ confirmation hearing, he too testified that he had not read the 

Intelligence Community’s publicly available report, but in his first written responses he 

stated: “I have no reason not to accept the intelligence community’s conclusion(s) as 
6

contained in the report.” Since then, Attorney General Sessions has consistently refused to 

unequivocally denounce Russia’s confirmed meddling in our electoral process.  For instance, 

when recently pressed on whether the Trump campaign believed Russia favored candidate 
7

Trump over others, Attorney General Sessions said, “I have never been told that.” And 

when pressed if he thought Russia favored candidate Trump, Attorney General Sessions 

responded, “I don’t have any idea,” and he then refused to comment on existing evidence. If 

confirmed, you would be working directly under an Attorney General who does not appear to 

take evidence of threats from Russia as a serious threat to our national security.
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5 https://www.intelligence.senate.gov/sites/default/files/documents/ICA 2017 01.pdf 

6 https://www.judiciary.senate.gov/download/sessions-responses-to-leahy-questions-for-the-
record-01-10-17 

7 http://www.foxnews.com/on-air/tucker-carlson-tonight/index html#/v/5346017322001 
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a. Since your hearing, have you read the Intelligence Community’s joint assessment on 

Russian interference in the 2016 U.S. presidential election? If you have not read the 

report, was it so that you could avoid directly answering questions about it during 

the confirmation process? 

b. Do you accept the Intelligence Community’s findings as contained in that 

assessment? 

c. If confirmed, do you commit to seriously investigating interference in U.S. elections 

from Russia or any other foreign government? 

6. At your hearing, you stated that you had read Attorney General Elliot Richardson’s 1973 

testimony before the Senate Judiciary Committee, and specifically his testimony regarding 

the appointment of Archibald Cox as an independent prosecutor to investigate the unfolding 

Watergate scandal. 

a. Can you please explain what Attorney General Richardson’s testimony means to 

you? 

b. Do you believe that Mr. Richardson set a standard that other Department officials 

should uphold? If not, why not? 

7. You and others supporting your nomination have said that it would be premature for you to 

commit to appointing an independent Special Counsel to investigate the Russian interference 

in the 2016 election. I disagree. The situation clearly meets the standards in 28 C.F.R. § 

600.1, which state that a Special Counsel is warranted where the investigation presents a 

conflict of interest or “other extraordinary circumstance,” and where it would be in the public 

interest. 

In 1973, Elliot Richardson, who like you was not yet confirmed to his position at the 

Department of Justice when he appeared before this Committee, promised that he would 

appoint a special prosecutor to investigate the “break-in at Democratic National 

Headquarters, [and] all alleged offenses rising out of the 1972 presidential campaign and any 

other allegations involving President Nixon, his White House employees or appointees.” 

a. Do you believe Mr. Richardson’s promise to this Committee was appropriate given 

the facts as they were known in May 1973?
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b. If so, please explain why Mr. Richardson’s promise to this Committee was 

appropriate, but a similar one from you would not be, given the broad similarities 

between the fact patterns (i.e. criminal breaches at the DNC, and potential 

connections to the President’s campaign). 

8 http://www.washingtonpost.com/wp-srv/national/longterm/watergate/articles/051973-1 htm. 
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c. If, after considering all available facts, you determine that appointing a Special 

Counsel is not necessary to investigate Russia’s meddling in the 2016 presidential 

election, do you commit to publicly disclosing the full process that you and the 

Department undertook to reach this decision, so that all Americans can understand 

why a Trump political appointee will remain in charge of this serious investigation? 

8. Following several court rulings against President Trump’s first attempt to implement his 

proposed Muslim ban, a White House staffer declared that “that the powers of the president
9 

to protect our country are very substantial and will not be questioned.” This attitude and 

disdain for constitutional checks and balances is alarming. Even more alarming is that the 

Department of Justice attempted to assert this position before the Ninth Circuit, arguing that 

any type of judicial review of the President’s national security determination “in itself 
10

imposes substantial harm on the federal government and the nation at large.” Of course, 

the Ninth Circuit readily rejected that argument, as has the Supreme Court in landmark cases 

from Youngstown to Boumedienne. 

a. Do you agree that the President’s national security determinations are 

“supreme” and “unreviewable”? 

b. If confirmed, will the Department continue to argue before the courts that 

judicial review of the President’s national security decisions is “in itself” 
harmful? 

9. In a 2010 speech, you made it clear that addressing violence against women is one of the 

Justice Department’s highest priorities. As the co-author of the 2013 Leahy-Crapo Violence 

Against Women Act reauthorization, I could not agree more. That is why I was so disturbed 

earlier this year when it was reported that the far-right Heritage Foundation’s budget 

blueprint, which may be relied on by the new administration, called for eliminating all 
11

VAWA grants. The Office of Violence Against Women provides 24 separate grant 

programs that support law enforcement, state and tribal coalitions, non-profit organizations, 

and institutions of higher education to serve survivors and hold offenders accountable. 

a. If confirmed, will you commit to doing everything you can to preserve these 

critical grant programs and to ensure they receive the funding they need so that 

the Office can effectively carry out its mission? 

10. Since 2013, you have been a member of the Justice Department’s Marijuana Enforcement 

Working Group. That same year, the Department issued the Cole Memo, which outlines the 

Department’s marijuana enforcement priorities. The memo provides that in states that have 

legalized medical marijuana, “enforcement of state law by state and local law enforcement 

and regulatory bodies should remain the primary means of addressing marijuana-related 

activity.”
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11 http://thf-reports.s3.amazonaws.com/2016/BlueprintforBalance.pdf 
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a. If confirmed, would you maintain those priorities? 

b. Would you ever use our limited federal resources to investigate and 

prosecute sick people who are using marijuana for medicinal purposes in 

accordance with their states’ laws? 

Congress, through appropriations, has decided the federal government should not 

dismantle state medical marijuana programs. Since 2014, the Justice Department cannot 

“prevent such States from implementing their own State laws that authorize the use, 

distribution, possession, or cultivation of medical marijuana.” 

Would this congressional prohibition prevent the DEA from raiding medical 

marijuana dispensaries that are compliant with state law, or from shutting 

down banks or other businesses that work with dispensaries? 

11. Many minorities in this country are fearful of being targeted by government surveillance 

due to their religion or ethnicity. These fears are not baseless. On the campaign trail, 

Mr. Trump called for indiscriminate surveillance of mosques and indicated that he 
12

favored creating a registry of Muslims in this country. His campaign surrogates, 

some of whom are now in the White House and in senior positions across the 

government, have said worse. 

a. If confirmed, if requested by the President, would you direct 

investigators to indiscriminately surveil mosques or other religious 

institutions? 

b. Do you believe the government’s surveillance laws allow for surveillance of 

anyone who ascribes to a particular religious faith? 
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NOMINATIONS OF ROD J. ROSENSTEIN AND RACHEL L. BRAND 

QUESTIONS FOR THE RECORD FROM SENATOR DICK DURBIN 

MARCH 14, 2017 

For any questions with subparts, please respond to each subpart separately. 

Questions for Rod J. Rosenstein 

1. Acting Attorney General Sally Yates said the Justice Department could not defend the 

President’s original travel ban because she was not convinced it was lawful.  She was 

promptly fired by the President. 

To explain this unprecedented action, the White House issued a statement claiming: “Ms. 

Yates is an Obama Administration appointee who is weak on borders and very weak on 

illegal immigration.”  The reality is that Sally Yates served for nearly three decades as a 

career federal prosecutor before becoming U.S. Attorney and then Deputy Attorney 

General.  She was confirmed on an 84-12 vote. And it was President Trump who asked her 

to serve as Acting Attorney General. 

You served with Sally Yates when she was U.S. Attorney and Deputy Attorney General.  

Do you think she is “weak on borders and very weak on illegal immigration”? 

2. At her confirmation hearing, then-Senator Sessions asked Ms. Yates: “Do you think the 

Attorney General has the responsibility to say no to the President if he asks for something 

that’s improper?....If the views that the President wants to execute are unlawful, should the 
Attorney General or the Deputy Attorney General say no?”  She responded:  “The Attorney 
General or the Deputy Attorney General has an obligation to follow the law and the 

Constitution and to give their independent legal advice to the President.” 

a. Do you agree with Ms. Yates’ response?  

b. What will you do if the President or the Attorney General asks you to do 

something that you believe is illegal? 

c. What will you do if the President or the Attorney General asks you to 

defend a statement or tweet that you believe is false?
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3. On January 6, the Intelligence Community issued its assessment titled “Assessing 
Russian Activities and Intentions in Recent U.S. Elections.” 

a. Have you now read either the classified or unclassified version of the 

assessment? 

b. Do you accept the “Key Judgments” presented in the assessment?  

c. Do you accept the Intelligence Community’s judgment that Russia 

interfered with our election?  

d. Do you know if Attorney General Sessions has read the assessment yet? 

4. 

a. In your opinion, has President Trump divested himself of his ownership 

interests in the Trump Organization? 

b. If you lack sufficient information to form an opinion on this matter, 

please describe what information you would need to review in order to 

form an opinion. 

5. 

a. Do you know how much of the Trump Organization’s assets or debts 

are held or owned by Russian individuals, businesses, or government 

officials? 

b. If you lack sufficient information to answer this question, please 

describe what information you would need to review in order to provide 

an answer. 

6. Do you believe the American people would benefit from full transparency of 

the Trump Organization’s assets, debts, and foreign entanglements, in order to 

ensure there are no Russian entanglements or unconstitutional emoluments?  

7. Senator Leahy sent Attorney General Sessions the following written question for the 

record during his confirmation process: “Have you been in contact with anyone 
connected to any part of the Russian government about the 2016 election, either 

before or after election day?”  Attorney General Sessions’ answer was one word: 

“No.” 

But on the March 2 “Tucker Carlson Tonight” show, he answered differently.  When asked 

if he had spoken with the Russian Ambassador about the campaign during their September 

8 meeting, the Attorney General said “I do not recall any discussion of the campaign in any 

significant way.”
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If Attorney General Sessions spoke with the Russian Ambassador about the campaign 

in any way, whether significant or insignificant, during the September 2016 meeting, 

do you believe his answer to Senator Leahy’s question was accurate? 

8. On March 2, Attorney General Sessions issued a public statement saying “I have 
decided to recuse myself from any existing or future investigations of any matters 

related in any way to the campaigns for President of the United States.” In his 

March 6 letter to the Committee, Attorney General Sessions acknowledged the 

Committee’s concerns as to “why [he] had not recused [himself] from ‘Russian 

contacts with the Trump transition team and administration.’”  He then wrote “I 
understand the scope of the recusal described in the Department’s press release 
would include any such matters.” 

At your hearing I asked you to clarify your understanding of the scope of the 

Attorney General’s recusal based on his plain language.  Do you agree with 

Attorney General Sessions that he has recused himself from any existing or 

future investigations of any matters related in any way to Russian contacts with 

the Trump campaign, transition team and administration? 

9. Have you communicated with anyone in the White House or Justice Department 

regarding Attorney General Sessions’ recusal decision?  If so, please identify the 

individuals with whom you communicated and what was discussed. 

10. If you are confirmed, do you agree that the decision would fall to you whether or not 

to appoint a special counsel to investigate Russian efforts to interfere with the 2016 

presidential election?  

11. If you decide not to appoint a special counsel, will you commit to publicly explain to 

the American people the grounds for not making this appointment? 

12. Some say that the way to reduce gun violence is simply to bring more federal prosecutions 

against those who carry guns during the commission of crimes.  While federal prosecutions 

of gun crimes may be important tools, they clearly are not enough on their own to solve the 

public health crisis of gun violence.  For example, The Chicago-Sun Times reported that 

Baltimore had significantly more federal gun prosecutions than Chicago over the past five 

years (810 to 477), but Baltimore’s per-capita homicide rate is still higher than Chicago’s.  

a. Do you agree that simply bringing more federal gun prosecutions isn’t enough 
to stop gun violence?  

b. Do you agree that an effective strategy to reduce gun violence would benefit 

from Justice Department investments in violence prevention efforts like the 

COPS program, the programs administered under the Second Chance Act, and 

the programs administered by the Office of Juvenile Justice and Delinquency 

Prevention? 
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c. Will you commit not to request cuts in Justice Department budget requests to 

violence prevention programs that are vitally important to Chicago including 

programs administered by the COPS Office, the Office of Juvenile Justice and 

Delinquency Prevention and the Office of Violence Against Women? 

13. When we met prior to your hearing, we discussed the Fair Sentencing Act, legislation that I 

authored with then-Senator Sessions that reduced the 100-to-1 sentencing disparity between 

crack and powder cocaine.  The bipartisan Sentencing Commission unanimously decided to 

retroactively apply changes in the crack cocaine sentencing guidelines that resulted from 

the Fair Sentencing Act.  This led to the early release of approximately 13,000 crack 

offenders who were serving draconian sentences under pre-Fair Sentencing Act guidelines; 

80 percent of these offenders are African-American. 

a. I want to make sure that I am clear on your position, so, for the record, 

did you support the Durbin-Sessions Fair Sentencing Act? 

b. Did you support the retroactive application of crack sentencing 

guidelines? 

14. If you are confirmed, you will become the chair of a Task Force on Crime 

Reduction and Public Safety that the President established by executive order.  The 

task force is charged with developing strategies to reduce crime and improve public 

safety. 

One issue you will need to address is the federal prison budget crisis. Our federal 

prison population has grown by 750% since 1980, and our federal prisons are about 

30% over capacity. Federal prisons now consume one quarter of the Justice 

Department’s discretionary budget.  These runaway expenditures are undermining 
other important priorities, like funding for crime prevention, drug courts, and 

addiction treatment. 

The largest increase in the federal prison population is nonviolent drug offenders, 

and this problem has been made worse by inflexible mandatory minimum sentences. 

a. What is your plan to address BOP’s budget?  

b. Should a part of this plan involve giving judges more flexibility to 

sentence nonviolent drug offenders below the mandatory minimum on a 

case-by-case basis? 

c. If confirmed, will you direct federal prosecutors to utilize the 

Department’s limited resources to focus prosecutions on the most 

dangerous violent offenders, rather than low-level non-violent drug 

offenders? 

15. When you served as an attorney in the Justice Department’s Public Integrity 
Section, you prosecuted two African-American men in a case involving allegations 

Document ID: 0.7.10659.61903-000002 



 

 

  

 

 

  

 

 

 

 

  

 

 

     

   

      

     

      

 

 

 

 

 

 

 

  

 

 

 

 

  

 

 

 

  

 

 

 

   

 

  

 

 

of absentee ballot fraud in Phillips County, Arkansas. The defendants in the case 

argued that they had been selectively prosecuted. 

At trial, the defendants were acquitted of all but one charge, and they appealed their 

convictions for conspiracy to commit acts of multiple voting and conspiracy to 

provide false information in voting. The convictions were ultimately affirmed by the 

Eighth Circuit on a 2-1 vote. 

However, in its opinion, the court discussed a number of “serious and pervasive” 
voting irregularities that prosecutors did not target in the area where Phillips County 

is located, including: 

[R]ejection of black absentee ballots by white clerks… challenge of black 
absentee ballots because the ballots had been sent to the same address, while white 

absentee ballots sent to the same address were not questioned… casting of 
absentee ballots by non-resident whites or by parents for grown children… 
allowing white candidates to stay in [a] polling place while black candidates were 

asked to leave… and harassment and intimidation of black voters, including 

armed intimidation. 

The Eighth Circuit remanded for resentencing and held that the district court had 

discretion to depart from the Sentencing Guidelines. They also noted that the district 

court may “consider the government’s conduct in a decision to grant a downward 

departure.” 

The dissenting judge in the case noted that there was little difference between the 

actions of the defendants and the actions of white individuals, who were not 

prosecuted. Specifically, the judge noted that “the Department of Justice… failed to 

prosecute white political rivals who violated the same section of the Voting Rights 

Act in the same county and in the same election.” 

Why did the Justice Department choose to prosecute the black defendants in 

this case, but not white individuals who allegedly committed similar acts of 

voter fraud? 

16. As we discussed in our meeting, if you are confirmed, you will oversee the federal 

Bureau of Prisons (BOP) and be responsible for ensuring that almost 200,000 

federal inmates are treated in a humane fashion. 

When I was Chairman of the Subcommittee on the Constitution, Civil Rights, and 

Human Rights, I held two hearings on the human rights, fiscal, and public safety 

consequences of solitary confinement. Anyone who heard the chilling testimony of 

Anthony Graves and Damon Thibodeaux—exonerated inmates who each spent 

more than a decade in solitary confinement—knows that this is a critical human 

rights issue that we must address. 

In light of the mounting evidence of the harmful—even dangerous—impacts of 

solitary confinement, states around the country have led the way in reassessing the 
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practice. Progress has been made at the federal level as well. Last year, the Justice 

Department issued a report on the use of restricted housing in the federal prison 

system, and BOP has begun to implement a number of the report’s 

recommendations for reform. However, there are still approximately 10,000 federal 

inmates in segregation. 

a. Do you believe that long-term solitary confinement can have a 

dangerous impact on inmates? 

b. Will you commit that, if you are confirmed, you will examine the 

evidence and work with BOP to make further improvements in the area 

of restricted housing? 

17. Deputy Attorney General Sally Yates issued a memo in August 2016 to begin the 

process of phasing out BOP’s use of private prisons. In the memo, she cited an 

August 2016 DOJ Inspector General (IG) report that found that private contract 

facilities used by BOP do not maintain the same level of safety and security as BOP-

run facilities (https://oig.justice.gov/reports/2016/e1606.pdf). Specifically, the IG 

noted that private facilities “had more frequent incidents per capita of contraband 

finds, assaults, uses of force, lockdowns, guilty findings on inmate discipline 

charges, and selected categories of grievances.” The IG also found that some of the 
facilities improperly housed new inmates in solitary confinement.  Despite this 

evidence, the Attorney General recently issued a memo that directed BOP to “return 

to its previous approach.” 

a. Do you accept the IG’s findings? 

b. Do you believe that there is a need for private prisons in the federal 

prison system? 

c. If confirmed, what steps will you take to ensure that these problematic 

facilities operate in a manner that ensures the safety and security of all 

inmates and staff? 

18. If confirmed, you will oversee the immigration courts, which face a nationwide backlog of 

more than 540,000 cases.  Addressing this backlog in a manner that protects the rights of 

individuals seeking relief, including vulnerable women and children fleeing brutal 

persecution, will be a major challenge.  

a. Will you commit to seeking to maintain or increase the number of immigration 

judges and courts nationwide?  

b. Will you commit to not removing any currently serving immigration judges or 

BIA members, except for cause?  
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19. DHS Secretary Kelly’s February 20 Memo implementing the President’s Border 

Security Executive Order states:  

In some immigration courts, aliens who are not detained will not have 

their cases heard by an immigration judge for as long as five years. This 

unacceptable delay affords removable aliens with no plausible claim for 

relief to remain unlawfully in the United States for many years.  

The DHS implementation memo suggests that the solution to the backlog in the 

immigration courts is to greatly expand the use of expedited removal.   

Troubling due process concerns have been raised about expedited removal 

procedures, including incidents of erroneous deportations and inadequate protection 

of vulnerable individuals seeking asylum.    

a. Are you aware that there have been cases of U.S. citizens with mental 

disabilities who have been wrongfully deported using expedited 

removal? See, for example, https://www.aclu.org/report/american-exile-

rapid-deportations-bypass-courtroom. 

b. Do you believe that expanding expedited removal, which provides no 

judicial review prior to an individual’s rapid deportation, is a just 

solution to the immigration court backlog?  Or is increasing the number 

of immigration judges a more appropriate response to the immigration 

court backlog?  

20. One study found that between Fiscal Year 2012 and Fiscal Year 2014, 

unaccompanied children represented by lawyers had a 73 percent success rate in 

immigration court, allowing them to stay in the U.S, while only 15 percent of 

unrepresented children succeeded in their cases and the rest were ordered deported 

(http://trac.syr.edu/immigration/reports/371/). 

Legal representation also dramatically boosts appearance rates for court 

proceedings.  An analysis found that over more than a decade, more than 95 percent 

of children represented by lawyers appeared for their immigration court 

proceedings, whereas for children without counsel the appearance rate was 33 

percent  (https://www.americanimmigrationcouncil.org/research/children-

immigration-court-over-95-percent-represented-attorney-appear-court). 

a. Do you believe that a child can represent herself fairly in immigration 

court?  

b. If you are confirmed, do you plan to support programs to increase 

access to counsel in the immigration courts? 

21. When we met prior to your confirmation hearing, I asked you about federal funding for so-

called sanctuary cities. In response, you referenced a 2016 Office of Inspector General 
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(OIG) Report and suggested that certain jurisdictions have not complied with federal law, 

specifically 8 U.S.C. Section 1373. 

The goal of policies limiting local police departments’ role in enforcing immigration laws is 
to promote effective community policing by encouraging immigrant communities to trust 

local police.  Threatening communities across the country with the loss of millions of 

dollars in critical funding will diminish, not enhance, public safety.   It also ignores the 

reality that the vast majority of immigrants in our country are law-abiding individuals with 

strong family values and deep roots in their communities.     

Section 1373 bars the restriction of information sharing by government entities and officials 

with federal immigration authorities regarding an individual’s citizenship and immigration 

status. It does not prohibit jurisdictions from limiting their police department’s role in 

enforcing immigration laws by, for example, refusing to detain immigrants on behalf of the 

federal government or refusing to notify the federal government before releasing 

immigrants from their custody.  

Although it raises questions about the language of specific ordinances, the OIG report you 

mentioned does not conclude that any jurisdiction receiving federal funds is in violation of 

federal law. 

a. Do you agree that the OIG report does not conclude that specific jurisdictions 

have failed to comply with federal law? 

b. Do you agree that under current law the Administration cannot bar federal 

funding for jurisdictions that refuse to detain immigrants on behalf of the 

federal government or refuse to notify the federal government before releasing 

immigrants from their custody?  

22. On February 23, Chairman Grassley sent a letter to Attorney General Sessions 

asking him to supply to the Committee records of all communications involving 

Acting Attorney General Sally Yates from January 20 through January 31.  

Specifically, the letter requested that the Attorney General provide “All emails to, 

from, copying, or blind-copying Ms. Yates…from both her classified and 

unclassified accounts” “[r]ecords of all calls Ms. Yates had,” “[r]ecords of all 
meetings Ms. Yates had,” and “[r]ecords of all correspondence Ms. Yates sent” 

from January 20 through January 31. 

a. In your view, is it appropriate for the Department of Justice to supply 

the Committee with all of the information requested in the February 23 

letter? 
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b. If there is information that the Chairman requested in his February 23 

letter that you believe to be inappropriate for the Justice Department to 

supply to the Committee, please describe such information and the 

reason why supplying it would be inappropriate.  

c. Will you commit, if you are confirmed, to supply the Committee with all 

information requested by the Committee regarding your own emails 

and records of your calls, meetings, and correspondence? 

23. Have you communicated with anyone in the White House or Justice 

Department regarding the decision to ask for the resignation of 46 U.S. 

Attorneys on March 10, 2017?  If so, please identify the individuals with whom 

you communicated and what was discussed. 

24. Do you believe Zach Fardon, the U.S. Attorney for the Northern District of 

Illinois who was asked on March 10 to resign, served the U.S. Attorney’s Office 
and the people of Illinois well during his tenure as U.S. Attorney?   
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QUESTIONS FOR THE RECORD 

ROD J. ROSENSTEIN 

NOMINEE TO BE DEPUTY ATTORNEY GENERAL 

QUESTIONS FROM SENATOR AMY KLOBUCHAR 

Need for Special Prosecutor 

[To Mr. Rosenstein]: As I stated at the hearing, I have called on Attorney General Sessions to 

come before this Committee immediately to provide critical information following recent 

reports that he met with the Russian Ambassador last fall and misled this Committee – and the 

American people – regarding those meetings. I have also called for the appointment of a special 

prosecutor, so that this investigation can proceed without political influence. 

 According to rule 28 CFR § 600.4, the scope of any special counsel’s investigation will 

likely be determined by the Acting Attorney General for the purposes of the 

investigation. In light of Attorney General Sessions’ recusal, that task of defining the 

scope of the investigation would be yours. If called upon to do so, how would you 

define the scope of a special counsel’s investigation into communication between 

Russian officials and the President’s campaign, transition, and Administration? 

 According to rule 28 CFR § 600.7, the Attorney General or Deputy Attorney General 

would still retain significant authority to overrule a special counsel’s decisions. If you 

are serving as the Acting Attorney General for purposes of this investigation, would you 

be willing to overrule the special counsel’s decision? 

 According to rule 28 CFR § 600.3, an appointed special counsel “shall be a lawyer with 

a reputation for integrity and impartial decision making.” In the event that you are 

responsible for appointing a special counsel to investigate contacts between Russian 

officials and the President’s campaign, transition, or Administration, can you describe 

how you would find a lawyer who satisfied these criteria? 

 Rule 28 CFR § 600.3 requires that an appointed special counsel ensure that “the 
investigation will be conducted ably, expeditious, and thoroughly.” If you are 

responsible for appointing a special prosecutor to investigate contacts between Russian 

officials and the President’s campaign, transition, or Administration, what would you 

view as an “expeditious” timeline? 

o Still referring to rule 28 CFR § 600.3, what you would view as “appropriate 
experience” for a special counsel? 

o Still referring to rule 28 CFR § 600.3, what would you view as a “thorough” 
investigation into relevant contacts with Russian officials? 

 If no charges are brought, the public may never learn the contents of the special 

prosecutor’s investigation. In such circumstances, do you believe that there is a need for 

an external body—such as an independent commission—to investigate and produce a 

public report of the President’s campaign and its contacts with Russia? 
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Opioid Abuse 

[To Mr. Rosenstein]: As U.S. Attorney, your office has worked to shut down so-called “pain 
clinics” that illegally give out prescriptions for powerful drugs like oxycodone. Last Congress, I 

helped lead the passage of the Comprehensive Addiction and Recovery Act (CARA) in the 

Senate, and I have also introduced legislation requiring states to have stronger prescription drug 

monitoring programs (PDMPs) to prevent the kind of “doctor shopping” that facilitates 

addiction. 

 As Deputy Attorney General, would confronting the opioid crisis be a priority of yours? 

Are there specific measures you believe the Justice Department should take in this area? 
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QUESTIONS FOR THE RECORD 

ROD J. ROSENSTEIN 

NOMINEE TO BE DEPUTY ATTORNEY GENERAL 

QUESTIONS FROM SENATOR WHITEHOUSE 

(1) In January 2010, DOJ attorney David Margolis issued a memorandum suggesting that 

attorneys in the Office of Legal Counsel may owe a duty of candor to their clients that is 

less than the duty owed by workaday litigators to their clients. Based on my 

understanding, under Attorney General Eric Holder, the Department stopped relying on 

that rule in the ethical guidance it provided its attorneys. What is your view with respect 

to the duty of candor that DOJ attorneys owe their client, particularly those attorneys in 

OLC who are charged with giving advice to the Administration outside of an adversarial 

process? 

(2) If you have not yet reviewed currently operative policies between DOJ and the White 

House governing contacts about ongoing investigations and prosecutions, will you 

commit to doing so before you are confirmed? If confirmed, will you provide the 

Committee any updates to those policies on timely basis? 

(3) What specific factors will you take into account when considering whether it would be 

appropriate to appoint a special prosecutor to investigate potential ties between the 

Trump Administration and Russian interference in the 2016 presidential election? 

(4) Is it Department of Justice policy that waterboarding constitutes torture? 

(5) Is it your expectation that career DOJ prosecutors currently investigating or otherwise 

pursuing terrorism-related cases under federal criminal statutes will be able to pursue 

those cases in Article III courts? Would you recommend that they be able to do so? 

(6) Due to lax incorporation registration requirements, drug traffickers, terror groups, and 

other criminal enterprises have been able to hide assets and launder money through shell 

companies in the United States. In his written questions for the record, Attorney General 

Sessions committed to working with Congress to provide law enforcement with the tools 

to detangle complex network of shell companies in order to uncover criminal activity and 

recover assets. 

a. Based on your experience in law enforcement, are you familiar with the 

challenges investigators face trying to determine the beneficial owner of shell 

corporations?
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b. Do you agree that making it easier law enforcement to identify the true beneficial 

owners of shell companies would assist them in trying to identify and investigate 

criminal activity? 

c. Will you commit to working with Congress to address this issue? 
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QUESTIONS FOR THE RECORD 

ROD J. ROSENSTEIN 

NOMINEE TO BE DEPUTY ATTORNEY GENERAL 

QUESTIONS FROM SENATOR COONS 

1. What is your general approach to deciding how to focus prosecutorial resources? 

2. Is it ever appropriate, in the interest of justice or to avoid a mandatory minimum, to 

charge a criminal defendant with a lesser offense than the one you believe the facts 

support? 

3. Public reports indicate that in targeting known violent offenders, you have at times 

charged offenders with low-level offenses that are easier to prove in order to secure 

convictions without the investment of time and resources necessary to prove a more 

serious charge. Why have you taken this approach, and why do you believe it is 

preferable to building cases and securing convictions for more serious felonies? 

4. It is critical that police departments establish strong, trusting relationships with the 

communities they serve. Officers who abuse their authority, either through corruption, 

excessive force, or patterns of constitutional violations, erode these police-community 

relationships. 

a. Recently, Attorney General Sessions indicated a shift away from the Department 

of Justice’s use of consent decrees when working with local law enforcement to 

resolve pattern or practice investigations. When are consent decrees appropriate 

to achieve reforms? 

b. Do you believe the Department of Justice should continue to follow the provisions 

outlined in the Baltimore consent decree? 

c. In your view, should the Department of Justice continue to work with state and 

local law enforcement to enter into consent decrees? 

5. On March 10, 2017, President Trump requested the resignations of 46 U.S. Attorneys 

appointed by President Obama. 

a. Were you aware of the administration’s intention to ask for these resignations 

before the request was formally issued to U.S. Attorneys? 

b. Did you provide your opinion regarding this decision to request resignations? 

c. Do you agree with the President’s decision to make these resignations effective 

immediately, rather than effective upon filling each position? 

d. Public reports indicate that your resignation will not be accepted. If you have 

been informed that your resignation will not be accepted, when did you receive 

that information, what were you told, and who conveyed this message to you? 
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6. If confirmed, will you ensure that all investigations into Russian interference with the 

presidential election and the Trump administration are completed in a thorough and 

independent fashion? 
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7. If confirmed, how will you ensure that there is not political interference with the 

intelligence agencies and U.S. Attorneys’ offices, with regard to any investigation into 

Russian interference with the presidential election and the Trump administration or any 

other issue? 

8. During his confirmation hearing, Attorney General Sessions stated that he did not have 

communications with the Russians, even though he had met with the Russian 

Ambassador on at least two separate occasions. 

a. Do you agree with Attorney General Sessions’ decision to recuse himself from 

any current or future inquiry into the Trump campaign and administration’s 
interaction with the Russian government? 

b. How will you ensure, to the best of your ability, that the Attorney General honors 

his recusal commitment and is not involved in investigations concerning the 

Trump campaign and administration’s interaction with the Russian government? 

9. Evidence shows that solitary confinement has significant mental health consequences 

when used for extended periods of time. 

a. Do you believe solitary confinement should only be used as a last resort? 

b. Do you believe solitary confinement should ever be used for juveniles? 

10. Individuals are being jailed throughout the country when they are unable to pay a variety 

of court fines and fees. There is often little or no attempt to learn whether these 

individuals can afford to pay the imposed fines and fees or to work out alternatives to 

incarceration. 

a. Under your leadership, will the Department of Justice work to help state and local 

municipalities end this practice? 

b. What is your position on the practice of imposing unaffordable money bail, which 

results in the pretrial incarceration of the poor who cannot afford to pay? 

c. Should parents pay the cost of housing their child if that child has been detained 

in a juvenile detention facility? 

11. The Department of Justice established the Office for Access to Justice (ATJ) in March 

2010 to address the access-to-justice crisis in the criminal and civil justice system. ATJ’s 
mission is to help the justice system efficiently deliver outcomes that are fair and 

accessible to all, irrespective of wealth and status. 

a. How will you improve access to justice for indigent criminal and civil 

defendants? 

b. What affirmative steps will you take to improve access to justice? 

c. How will you support the work of the Department of Justice Office for Access to 

Justice? 

12. How will you implement and enforce the Death in Custody Reporting Act and the FBI 

National Use of Force database?
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13. President Trump claimed that millions of people voted illegally in the presidential 

election. 
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a. Do you believe three to five million individuals illegally voted during the 2016 

U.S. election? 

b. If so, what evidence are you relying upon? 

c. Do you believe there should be an investigation into alleged instances of voter 

fraud in the 2016 presidential election? 

14. A 2014 report by Justin Levitt published in the Washington Post (available at 

https://www.washingtonpost.com/news/wonk/wp/2014/08/06/a-comprehensive-

investigation-of-voter-impersonation-finds-31-credible-incidents-out-of-one-billion-

ballots-cast/?utm_term=.dc645a28fb6b) found that since 2000, there were only 31 

credible allegations of voter impersonation, during a period in which there were 1 billion 

ballots cast. In light of this report, do you think it is justifiable for the Department of 

Justice to spend resources on combatting in-person voter fraud? 

15. Do you agree that certain photo ID laws can disenfranchise otherwise eligible voters and 

disproportionately and unreasonably burden African-American and Latino voters? 

16. Do you agree with the Department’s recent motion for voluntary dismissal of the 

discriminatory purpose claim asserted in the ongoing Veasey v. Abbott litigation over 

Texas Senate Bill 14? 

17. The FBI reported that hate crimes targeting Muslims increased by 67% in 2015. How do 

you believe the Department of Justice should use its resources to address rapid, 

documented increases in crimes such as this one? 

18. Do you believe internment of American citizens or residents is lawful? 

19. Would you ever rely on Korematsu v. United States, 323 U.S. 214 (1944), as precedent? 

20. Last year, without debate or congressional action, Rule 41 of the Federal Rules of 

Criminal Procedure was amended to expand the government’s ability to obtain a warrant 

and remotely access electronic devices. The rules now allow federal prosecutors to seek 

a warrant in any district “where activities related to a crime may have occurred.” Will 

you instruct the Department of Justice to issue guidance on how this should be 

interpreted? 

21. Do you believe that religious institutions, including mosques, should be targeted for 

warrantless surveillance? 

22. Do you believe that a religious institution should be targeted because it is of a particular
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faith, i.e., should a religious institution be targeted because it is a Muslim institution? 

23. Will you commit to instructing the FBI that the agency should not surveil a house of 

worship unless there is probable cause of criminal activity? 
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24. What will you do to ensure vigorous enforcement of the Ethics in Government Act, 

bribery and honest services laws, and anti-nepotism laws? 

25. You have overseen many public corruption cases during your career. 

a. Does the President of the United States have a duty to serve with integrity and 

always pursue the public interest, not personal profit? 

b. Do you believe that President Trump has sufficiently distanced himself from his 

private, for-profit enterprises? 

c. How do you intend to ensure that conflicts of interest of the President and 

administration officials will be eliminated? 

26. What is your interpretation of the effect of the Emoluments Clause on the ability of 

President Trump or his family members to continue doing business with foreign 

governments after inauguration? 

27. The plan then-President-elect Trump outlined on January 11, 2017 to address his 

potential conflicts and violation of the Emoluments Clause did not require President 

Trump to relinquish ownership of his business or to establish a blind trust. The plan also 

did not indicate that President Trump would seek the consent of Congress to keep the 

benefits he receives from foreign entities through his businesses. The Director of the 

Office of Government Ethics has stated that this plan breaks with the practice of past 

presidents. 

a. Based on these facts, has President Trump, in your view, complied with the 

requirements of the Emoluments Clause? 

b. If your answer is “yes,” what is the basis for your understanding that the President 

is not receiving monetary or other benefits from foreign entities through his 

continued ownership interests in the Trump Organization, even if he does not 

have day-to-day control? 

28. The Office of Legal Counsel (OLC) supports the Attorney General in fulfilling his 

responsibility to provide legal advice to the President, heads of executive departments, 

and heads of military departments. 

a. Do you agree that, as discussed in the Best Practices for OLC Legal Advice and 

Written Opinions (May 16, 2005 and July 16, 2010), the Attorney General and 

OLC should provide “candid, independent, and principled advice—even when 

that advice may be inconsistent with the desires of policymakers” including the 

President? 

b. What standard do you believe must be met before an Attorney General or OLC 

opinion is overturned? 

29. How would you ensure that hirings and dismissals of Department of Justice employees 

are not politicized?
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30. Do you believe that there are clear instances when an investigation should be turned over 

to an independent or special counsel? 
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31. What factors would you use to evaluate when an independent or special counsel is 

appropriate? 

32. In your hearing, I asked you if it is ever appropriate for the President or another White 

House official to contact the Department of Justice or the FBI with instructions on how to 

conduct an ongoing criminal investigation. You said that the presumption is that there 

should not be contacts but that there may be limited exceptions. 

a. What, in your view, are the circumstances when it is appropriate for the President 

or another White House official to contact the Department of Justice or the FBI 

with instructions on how to conduct an ongoing criminal investigation? 

b. What factors or criteria would you examine to determine if contacts were 

appropriate? 

c. What would you do if there were inappropriate communications between the 

White House and the Department of Justice regarding an investigation? 

d. Is it ever appropriate for the President or another White House official to contact 

the Department of Justice or the FBI to recommend or request that they open a 

new investigation? 

e. Is it ever appropriate for the President or another White House official to contact 

the Department of Justice or the FBI to recommend or request suspending or 

closing an ongoing investigation? 

f. Is it ever appropriate for the President or another White House official to ask the 

Department of Justice or the FBI about an ongoing investigation that potentially 

implicates the President and/or other White House officials? 

33. It was recently reported that FBI Director James Comey asked the Justice Department to 

publicly reject President Trump’s March 4 assertion on Twitter in which he wrote, 

“Terrible! Just found out that Obama had my ‘wires tapped’ in Trump Tower just before 

the victory. Nothing found.  This is McCarthyism!” 
a. Do you agree that if the President’s statement is false, the Department of Justice 

should correct it? 

b. Why or why not? 

34. President Trump’s recent tweets regarding the alleged tapping of his phone suggest he 

may not appreciate how provisions of Section 702 or Title III probable cause warrants 

function and are carried out. 

a. In your view, can President Trump direct the Department of Justice to target 

Americans for wire taps? 

b. Can any President petition U.S. courts to obtain surveillance for political 

purposes? 

35. The total volume of worldwide piracy in counterfeit products is estimated to be 2.5% of 

world trade (USD $461 billion).  Counterfeit products such as fake pharmaceutical drugs 

or faulty electronics can cause direct physical harm to Americans, and the profits from 

these illicit sales often go directly to the coffers of organized crime. How will you use 

Department of Justice resources to address this growing threat? 
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36. The Department of Justice has made substantial efforts to combat trade secret theft by 

foreign nationals. In 2009, only 45 percent of federal trade secret cases were against 

foreign companies; this number increased to over 83 percent by 2015. 

a. Will you prioritize enforcement actions to combat trade secret theft by foreign 

nationals? 

b. How do you plan to continue the Department of Justice’s efforts to successfully 

target criminal trade secret theft? 

37. In an op-ed commemorating World Intellectual Property Day, you wrote that 

“[i]ntellectual property fraud is theft,” and that “[t]he Internet greatly enhances 

opportunities for criminals to sell products that do not belong to them.” How do you plan 

on directing the resources of the Department of Justice to address this significant and 

growing problem? 

38. The Victims of Child Abuse Act (VOCAA) authorizes funds to directly support 

establishment and operation of local and regional Children’s Advocacy Centers (CACs), 

as well as training and technical assistance related to improving the investigation and 

prosecution of child abuse and neglect. These centers are intended to coordinate a 

multidisciplinary response to child abuse (e.g., law enforcement, child protection/social 

services, medical services, mental health) in a manner that ensures child abuse victims 

receive the support services they need and do not experience the investigation of child 

abuse as an added trauma. Close to 312,000 children were served at CACs in 2015. Will 

you include full funding for the Victims of Child Abuse Act in the Department of 

Justice’s proposed budget? 

39. As a Justice Department lawyer, when is it appropriate to refuse to follow a directive of 

the President? 

40. How would you respond if your role at the Department of Justice required you to follow a 

policy directive that was unconstitutional? 

41. Do you agree that the Department of Justice has an independent obligation to evaluate the 

legality of the President’s policy proposals? 

42. Do you agree that even in the areas of immigration and national security, the executive’s 
exercise of prosecutorial discretion and other policies must be constitutional? 

43. When is it appropriate for the Department of Justice to decide not to defend a federal 

law? 

44. The President issued a revised Executive Order banning the admission of travelers from 
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six countries and halting the admission of refugees, with narrow exceptions. In your 

view, should the Department of Justice continue to defend this Executive Order? 

45. Do you believe it was proper for the Obama administration to decide not to continue to 

defend the Defense of Marriage Act (DOMA)? 
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46. When the Justice Department decided not to defend DOMA, the Department “notif[ied] 
the courts of [the Department’s] interest in providing Congress a full and fair opportunity 

to participate in the litigation in [the DOMA] cases.” If the Department of Justice decides 

it cannot defend a law, will you take whatever steps are necessary to ensure that Congress 

or others can continue to defend the law? 

47. The Department of Justice established the Violence Reduction Network in 2014. VRN 

provides a comprehensive approach to reducing violent crime in communities around the 

country by deploying federal resources in a targeted, strategic, data-driven way to assist 

state and local law enforcement. Through its participation in the VRN, the Wilmington 

Police Department created a new homicide unit, and the homicide clearance rate rose from 

less than 10 percent to more than 50 percent on current-year cases. 

a. How will you support the sustainability of the Violence Reduction Network 

improvements in cities that have participated in the program? 

b. Will you expand the VRN to work with additional cities? 

48. Studies show that 5 percent of gun dealers sell 90 percent of guns that are subsequently 

used in criminal activity. How will you direct the Department of Justice to instruct the 

Bureau of Alcohol, Tobacco, Firearms and Explosives to crack down on dealers that 

funnel thousands of crime guns to city streets? 

49. The Justice Department has supported the Youth Mentoring Program, which provides 

much needed funding to organizations like Boys & Girls Clubs of America. In my state 

of Delaware, those mentoring funds support programming to 44,100 young people 

between the ages of 5-18 years old. As Deputy Attorney General, will you ensure that 

the Youth Mentoring Program will be fully funded? 

50. The Antitrust Division of the Department of Justice is routinely tasked with reviewing 

many proposed merger transactions, which often involve consideration of complex 

economic and legal issues.  While it is critical that these reviews are thorough in the 

interest of maintaining competitive markets, delays can create uncertainty for potentially 

merging parties and have associated negative economic impacts. Under your leadership, 

how will you work to ensure that the Antitrust Division is able to conduct merger reviews 

in a timely and thorough manner? 
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Senate Select Intelligence Committee Holds Hearing on the Foreign Intelligence Surveillance Act 
June 7, 2017 

BURR: 
I'd like to thank our witnesses today: Director of National Intelligence Dan Coats -- Dan, welcome back to 
your family here in the United States Senate -- Department of Justice Deputy Attorney General Rod 
Rosenstein, Director of National Security Agency Admiral Mike Rogers and Acting Director of the Federal 
Bureau of Investigation Andrew McCabe. Welcome to all four of you. 

BURR: 
I appreciate you coming today to discuss one of our most critical and publicly debated foreign 
intelligence tools. Title VII of the Foreign Intelligence Surveillance Act, commonly known as FISA, is set to 
expire on December 31, 2017. 

Title VII includes several crucial foreign intelligence collection tools including one known primarily as 
Section 702. Section 702 provides the capability to target foreigners who are located outside the United 
States, but whose foreign communications happen to be routed to and acquired inside the United 
States. 

Section 0702 (sic) collection is exceptionally critical to protecting Americans both at home and abroad. It 
is integral to our foreign intelligence reporting on terrorist threats, leadership plans, intentions, 
counterproliferation, counterintelligence, and many other issues that affect us. 

It is subject to multiple layers of oversight and reporting requirements from the executive, the judicial 
and the legislative branches. The Foreign Intelligence Surveillance Court must all -- must approve 
minimization procedures for each relevant I.C. agency before the agency can review collected 
information. 

At the end of the day, FISA collection provides our government with the foreign intelligence that our 
nation needs to protect Americans at home and abroad, and in many cases, our allies. 

I understand there is an ongoing debate pitting privacy against national security. And there are 
arguments within the debate that have merit. As we all too painfully know, the intelligence community's 
valuable FISA collection was thrust into the public spotlight following the illegal and unauthorized 
disclosures by former NSA analyst Edward Snowden. 

BURR: 
As a result, the United States government and this committee redoubled its efforts to oversee FISA 
collection authorities, which already were subject to historical robust oversight. 

But I also think it's fair to say that some entities overreacted following Snowden's disclosures. And now 
Congress must justify what courts repeatedly have upheld as a -- constitutional and lawful authorities. 

And also think that it's fair to say that nothing regarding this lawful status has changed since Director 
Clapper and Attorney General Holder wrote to Congress in February 2012 to urge us to pass a straight 
reauthorization of FISA, and since the Obama administration followed suit in September 2012. 
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What has changed, however, is the intensity, scale and scope of the threats that face our nation. This is 
not the time to needlessly roll back and handicap our capabilities. I know a lot of people will use this 
hearing as an opportunity to talk about the committee's Russian investigation. 

I'd like to remind everyone that 702 is one of our most effective tools against terrorism and foreign 
intelligence targets. I hope my colleagues and those closely watching this hearing realize that, at the end 
of the day, our constitutional obligation is to keep America and our citizens safe. 

The intelligence community needs Section 702 collection to successfully carry out its mission. And it is 
this committee's obligation to ensure that the I.C. has the authorities and the tools it needs to keep us 
safe at home and abroad. 

Gentlemen, I look forward to your testimony and continued efforts to maintain the integrity of this vital 
collection tool. 

I now turn to the vice chairman for any comments he might have. 

WARNER: 
Thank you, Mr. Chairman. And thank you for hosting this hearing on the very important 702 program 
and ways that we might ensure its effectiveness, and I will get to that in a moment. 

However, given the panel of witnesses here, and given the recent news about ongoing investigations 
into Russian interference in our 2016 elections, I'm going to have to take at least part of my time to pose 
some questions during my question time. 

Each of you here today, we all know, have taken oath to defend the Constitution. As leaders of the 
intelligence community, you've also committed to act and to provide advice and counsel in a way that is 
unbiased, impartial, and devoid of any political considerations (ph). 

This is the essence, quite honestly, of what makes our intelligence community and all the men and 
women who work for you so impressive. You tell it straight, no matter which political party is in charge. 

And that's why it's so jarring to hear recent reports of White House officials, perhaps even the president 
himself, attempting to interfere and enlist our intelligence community leaders in any attempt to 
undermine the ongoing FBI investigation. 

WARNER: 
Obviously, tomorrow, there's another big hearing. We'll be hearing former FBI Director Comey. I imagine 
he'll have something to say about the circumstances surrounding his dismissal. We have now heard the 
president himself say that he was thinking about the Russia investigation when he fired Director Comey, 
the very individual who was overseeing that same investigation. 

Today, we'll have an opportunity to ask Deputy Attorney General Rosenstein about his role in the Comey 
firings as well. Additionally, we've seen reports, some as recently as yesterday, that the president asked 
at least two of the leaders of our nation's intelligence agencies to publicly downplay the Russian 
investigation. 
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The president is alleged to have also personally asked Director Coats and CIA Director Pompeo to 
intervene directly with then Director Comey to pull back on his investigation. 

I'll be asking, as I've told them, DNI Director Coats and NSA Director Admiral Rogers about those reports 
today, because if any of this is true, it would be an appalling and improper use of our intelligence 
professionals, an act, if true, that could erode the public's trust in our intelligence institutions. 

The I.C., as I've grown to know over the last seven and a half years I've been on this committee, prides 
itself, appropriately, on its fierce independence. Any attempt by the White House or even the president 
himself, to exploit this community as a tool for political purposes is deeply, deeply troubling. 

I respect all of your service to the nation. I understand that answering some of the questions that the 
panel will pose today may be difficult or uncomfortable, given your positions in the administration. 

But this issue is of such great importance, the stakes are so high. I hope you will also consider all of our 
obligation to the American people, to make sure that they get the answers they deserve to so many 
questions that are being asked. Now, may we turn (ph) to the subject of our hearing? 

Mr. Chairman, I agree that the reauthorization of Section 702 is terribly important. As the attacks in 
London, Paris, Manchester, Melbourne -- and the list unfortunately goes on and on -- all those attacks 
have demonstrated, terrorists continue to plot attacks that target innocent civilians. Section 702, under 
court order, collects intelligence about these potential terrorist plots. 

It authorizes law enforcement and the intelligence community to collect intelligence on non-U.S. 
persons outside the United States, where there is reasonable suspicion that they seek to do us harm. 

I've been a supporter of reauthorizing Section 702 to protect Americans from terrorist attacks. And I'm 
eager to work with my colleagues on both sides of the aisle to make sure that we reauthorize it before 
the end of this year. 

A reauthorization of Section 702 should ensure also that there is robust oversight and restrictions to 
protect the privacy and civil liberties of Americans. Those protections remain in place, and if there are 
areas where those protections can be strengthened, we ought to look at those, as well. 

So thank you, Mr. Chairman. I look forward to our hearing. 

BURR: 
Thank you, Vice Chairman. Let me say, for all members, votes are no longer scheduled for 10:30, if 
you've not gotten that word. Votes have been moved to 1:45. 

When this hearing adjourns, we will reconvene at 2:00 PM for a closed-door session on Section 702. I 
intend to start that hearing promptly at 2:00. Today, members will be recognized by seniority for 
questions up to five minutes. 

With that, gentlemen, thank you for being here today. Director Coats, you are recognized to give 
testimony on behalf of all four of you. The floor is yours. 
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COATS: 
Thank you, Mr. Chairman -- Chairman Burr, Chairman Warner, members of the committee. We are 
pleased to be here today, at your request, to talk about an important and perhaps the most important 
piece of legislation that affects the intelligence community. 

I'm here with my colleagues. I would like to take the opportunity to explain in some detail Section 702, 
given this -- as a public hearing, and hopefully, the public will be watching. 

Our efforts to provide transparency in terms of how we protect the privacy and civil liberties of our 
American citizens and needs to be explained. The program needs to be understood, and so I appreciate 
your patience as I talk through in my opening statement the value of 702 to our intelligence community 
and to keeping Americans safe. 

Intelligence collection under Section 702 of FISA Amendments has produced and continues to produce 
significant intelligence that is vital to protect the nation against international terrorism, against cyber 
threats, weapons proliferators and other threats. At the same time, Section 702 provides strong 
protections for the privacy and civil liberties of our citizens. 

Today, the horrific attacks that recently have occurred in Europe are still at the top of my mind. I was 
just in Europe days before the first attack in Manchester, followed by other attacks that have 
subsequently taken place. 

I was in discussion with my British colleagues through -- through this, as well as colleagues in other 
European nations. And my sympathies go out to the victims and families of those that have received 
these heinous attacks, and to the incredible resilience that these communities affected by this violence 
have shown. 

Having just returned from Europe less than three weeks ago, I'm reminded of why Section 702 is so 
important to our mission of not only protecting American lives, but the lives of our friends and allies 
around the world. 

And although the many successes enabled by 702 are highly classified, the purpose of the authority is to 
give the United States intelligence community the upper hand in trying to avert these types of attacks 
before they transpire, which is why permanent reauthorization of the FISA Amendments Act without 
further amendment is the intelligence community's top legislative priority. 

And based on the long history of oversight and transparency of this authority, I would urge the Congress 
to enact this legislation at the earliest possible date, to give our intelligence professionals the 
consistency they need to maintain our capability. 

Let me begin today by giving an example of the impact of Section 702 of FISA. It's been cited before, but 
I think it is worth mentioning again. 

An NSA FISA Section 02 (sic) collection against an e-mail address used by an Al Qaida courier in Pakistan 
revealed communications with an unknown individual located within the United States. The U.S.- based 
person was urgently seeking advice on how to make explosives. 
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NSA passed this information on to the FBI, which in turn was able to quickly identify the individual as 
Najibullah Zazi. And as you know, Zazi and his associates in fact had imminent plans to detonate 
explosives on Manhattan's subway lines. 

After Zazi and his coconspirators were arrested, the Privacy and Civil Liberties Oversight Board stated in 
its report, and I quote, "without the initial tipoff about Zazi and his plans, which came about by 
monitoring an overseas foreigner under Section 702, the subway bombing plot might have -- have 
succeeded." 

This is just one example out of many of the impacts this authority has had on the I.C.'s ability to thwart 
imminent threats and plots against United States citizens and our friends and allies overseas. 

Since it was enacted nearly 10 years ago, FISA has -- the FISA act has been subject to rigorous and 
constant oversight by all three branches of government. 

Indeed, we regularly report to the intelligence and judiciary committees of both the House and the 
Senate how we have implemented the statute, the operational value it has afforded and the extensive 
measures we take to ensure that the government's use of these authorities complies with the 
Constitution and the laws of the United States. 

Further, over the past few years we have engaged in an unprecedented amount of public transparency 
on the -- on the use of these authorities. In the interest of transparency, and because this is a public 
hearing, allow me to provide an overview of the framework for Section 702 and the reasons why the 
Congress amended FISA in 2008. 

I will then briefly address why 702 needs to be reauthorized. And finally, I will discuss oversight and 
compliance, and how we are -- are ensuring, and continue to ensure, the rights of U.S. citizens, rights 
that need to be protected. 

At the outset, I want to stress three things as a backdrop to everything else that my colleagues and I are 
presenting today. First, as I mentioned at the outset, collection under 702 has produced and continues 
to produce intelligence that is vital to protect the nation against international terrorism and other 
threats. 

Secondly, there are important legal limitations found within section 702 of FISA. And let me note four of 
these legal limitations. First, the authorities granted under section 702 may only be used to target 
foreign persons located abroad for foreign intelligence purposes. 

Secondly, they may not be used to target U.S. persons anywhere in the world. Third, they may not be 
used to target anyone located inside the United States, regardless of their nationality. 

And fourth, they may not be used to target a foreign person when the intent is to acquire the 
communications of a U.S. person with whom a foreign person is communicating. This is generally 
referred to as the prohibition against reverse targeting. 

The third item I would like to stress is that we are committed to ensuring that the intelligence 
community's use of 702 is consistent with the law and the protection of the privacy and civil liberties of 
Americans. 
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And to that end, in the nearly 10 years since Congress enacted the FAA, there have been no instances of 
intentional violations of Section 702. I'd like to repeat that. In the nearly 10 years since Congress 
enacted the amendments to the Freedom Act, the act that established FISA, there have been no 
instances of intentional violations of Section 702. 

COATS: 
With those points as a backdrop, now let me turn to a discussion of why it became necessary for 
Congress to enact Section 702. I do this so that the American public can hopefully better understand the 
basis for this important law. 

The Foreign Intelligence and Surveillance Act was first passed in 1978, creating a way for the federal 
government to obtain court orders for electronic surveillance of suspected spies, terrorists and foreign 
diplomats located inside the United States. 

When originally enacting FISA, Congress decided that collection against targets located abroad would 
generally be outside of their regime -- FISA's regime. That decision reflected the fact that people in the 
United States are protected by the Fourth Amendment, while foreigners located abroad are not. 

Congress accomplished this in large part by defining electronic surveillance based on the technology of 
the time. In the -- in the 1970s, overseas communication were predominantly carried by satellite. FISA, 
as passed in 1978, did not require a court order for the collection of these overseas satellite 
communications. 

So, for example, if, in 1980, NASA intercepted a satellite communication of a foreign terrorist abroad, no 
court order was required. However, by 2008, technology had changed considerably. First, U.S.-based e-
mail services were being used by people all over the world. 

Second, the overseas communications that in 1978 were typically carried by satellite were now being 
carried by fiber optic cables, often running through the United States. So, to continue the same 
example, if, in 2008, a foreign terrorist was communicating by using a U.S.-based e-mail service, a 
traditional FISA court order was required to compel a U.S.-based company to help with that collection. 

Under traditional FISA, a court order can only be obtained on an individual basis by demonstrating to a 
federal judge that there is probable cause to believe that the target of the proposed surveillance is a 
foreign power or an agent of a foreign power. This had become an ever more difficult and extremely 
resource-intensive process. 

And therefore, due to these changes in technology, the same resource-intensive legal process was being 
used to conduct surveillance on terrorists located abroad, who are not protected by the Fourth 
Amendment, as was being used to conduct surveillance on U.S. persons inside the United States, who 
are protected by the Fourth Amendment. 

By enacting 702 in 2008 and renewing it in 2012, both times with significant bipartisan support, 
Congress corrected this anomaly, restoring the balance of protections established by the original FISA 
statute. And although I will not go into great detail here regarding the legal framework for FISA's Section 
702, I will simply note a few key items. 
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First, the statute requires annual certifications by the attorney general and by the director of national 
intelligence regarding the categories of foreign intelligence that the intelligence community will acquire 
under this authority. 

Second, the statute requires targeting procedures that set forth the rules by which the intelligence 
community ensures that only foreign persons abroad are targeted for collection. 

Thirdly, the statute requires minimization procedures protecting U.S. persons' information that may be 
incidentally acquired while targeting foreign persons. 

And finally, each year, the FISA court reviews this entire package of material to make sure the 
government's program is consistent with both the statute and with the Fourth Amendment of the 
Constitution. 

We have publicly released lightly redacted versions of all these documents, including the most recent 
FISC opinion, to ensure the public has a good understanding of how we use this authority. The 
government's Section 702 program, as we have said, is subject to rigorous and frequent oversight by all 
three branches of government. 

The first line of oversight and compliance is within the agencies themselves, whose offices of general 
counsel, privacy and civil liberties offices and inspectors general all have a role in FISA 702 program 
oversight. The majority of the incidents of noncompliance that are reported to my office and to the 
Department of Justice are self-reported by the participating agencies. 

In addition, the office of the DNI and Department of Justice conduct regular audits, focusing on 
compliance with the targeting procedures, as well as on curing -- querying of collected data and on 
dissemination of information under the minimization procedures. Also, we have regular engagements 
with an extensive reporting to Congress about the FISA 702 program. 

For example, the judiciary and intelligence committees receive relevant orders of the FISA Court and 
associated pleadings, descriptions and analysis of every compliance incident, and certain statistical 
information, such as the number of intelligence reports in which a known (ph) U.S. person was 
identified. 

And finally, of course, the FISA Court regularly checks our work, both through the annual recertification 
process and through regular interactions on particular incidents of noncompliance. 

Members of the FISA Court, who are all appointed by the chief justice of the Supreme Court, represent 
the best of the best of our judicial community. They have vast judicial experience, and are committed to 
the constitutional responsibilities of protecting the privacy of U.S. persons. 

We are particularly proud of our oversight and compliance track record. The audits of the program 
conducted by the ODNI and DOJ have shown that unintended error rates are extremely low, 
substantially -- substantially less than 1 percent. 
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Further, and I want to emphasize this, we have never -- not once -- found an intentional violation of this 
program. There have been unintended mistakes, but I would note that any system with zero compliance 
incidents is a broken compliance system, because human beings make mistakes. 

The difference here is that these -- none of these mistakes has been intentional. When do we -- and 
when we do find unintentional errors and compliance incidents, we ensure that they are reported and 
corrected. 

This is an extraordinary record of success for the diligent men and women -- women of the intelligence 
community, who are committed to ensuring that our -- their neighbors' privacy is protected in the 
course of their national security work. 

And with that, I'd like to turn to the most recent compliant (sic) incident, which resulted in a significant 
change in how the National Security Agency conducts as -- a portion of its FISA 702 collection. A recent 
example of the oversight process at work -- as a recent example, NASA identified a compliance incident 
involving queries of U.S. persons' identifiers into Section 702-acquired upstream data. 

Upstream data refers to when NASA receives communications directly from the internet, with the 
assistance of companies that maintain these backbone networks. The FISC, FISA Court, was promptly 
notified, and DOJ and ODNI worked with NSA to understand the scope and causes of the problem, as 
well as to identify potential solutions to prevent the problem from reoccurring. 

The details of the incident are publicly available, and Admiral Rogers will go or can go into more detail 
during the question-and- answer session, if you would like. But just allow me briefly to state what 
happened. NASA identified and researched a compliance issue. 

NASA -- excuse me, NSA reported that issue to DOJ, ODNI and, ultimately, the FISA Court. The court 
delayed its consideration of the 2016 certifications on the basis until the government was able to correct 
the issue. 

NSA determined that a possible solution to the compliance problem was to stop conducting one specific 
type of upstream collection. So, ultimately, we decided that the most effective way to address the 
court's concerns was to stop collecting on this basis. It's called the "abouts" portion of upstream 
collection. 

And by "abouts collection," I'm referring to NSA's ability to collect communications where the foreign 
intelligence target is neither the sender nor the recipient of the communication that's made, but is 
referenced within the communication itself. The FISA Court agreed with our solution, and approved the 
program as a whole on the basis of the NSA proposal. 

In short, what I'm trying to say here is -- is that a compliance issue was identified, and after a great deal 
of hard work, the Department of Justice and the intelligence community proposed to the FISA Court an 
effective solution that took the relevant collection costs and compliance benefits into account, and the 
court agreed with the proposed solution. That is how the process works, and it works well. 

Before I conclude, I would like to speak briefly about an issue that has been the subject of much public 
discussion. There have been requests -- numerous requests from both Congress and the advocacy 
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community for NSA to attempt to count the number of United States persons whose communications 
have been incidentally acquired in the course of FISA 702 collection. 

During my confirmation hearing, and in a subsequent hearing before this committee, I committed to 
sitting down with Admiral Rogers and the subject matter experts in the intelligence community to 
understand why this has been so difficult. 

Within my first few weeks on the job, I visited NSA, discussed with Admiral Rogers and his technical 
people and followed through on my commitment. What I learned was that the NSA has made -- this is 
hard for me to say. They have made extensive efforts. 

(LAUGHTER) 

Herculean, I think is the -- is -- say that again. 

(UNKNOWN) 
Herculean. 

COATS: 
Herculean. Herculean. All right. I had to turn to -- you know what I mean? 

(LAUGHTER) 

I mean, really tough efforts, all right, to devise a counting strategy that would be accurate and that 
would respond to the question that was asked. But I also learned that it remains infeasible to generate 
an exact, accurate, meaningful, and responsive methodology that can count how often a U.S. person's 
communications may be incidentally collected under 702. 

I want to be clear here; to determine if communicants are U.S. persons, NSA would be required to 
conduct significant additional research trying to determine whether individuals who may be of no 
foreign intelligence interest are U.S. persons. And, from my perspective as the director of national 
intelligence, this raises two significant concerns. 

First, I would be asking trained NSA analysts to conduct intense identity verification research on 
potential U.S. persons who are not targets of an investigation. From a privacy and civil liberties 
perspective, I find this unpalatable. 

Second, those scores of analysis (ph) that would have to be shifted from key focus areas such as 
counterterrorism, counterintelligence, counterproliferation, issues with nations in which, such as North 
Korea, we need -- and Iran -- we need continuous and critical intelligence missions. 

I can't justify such a diversion of critical resources and the mass of critical resources that we would need 
to try to attempt to reach this, even without the ability to reach a definite number. I can't justify that at 
a time when we face such a diversity of serious threats. 

And finally, even if we decided the privacy intrusions were justified, and if I had unlimited staff to tackle 
this problem, we still do not believe it is possible to come up with an accurate, measurable result. 
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I'm aware that the Senate Intelligence Committee staff will be meeting, following this public hearing, in 
a classified session, and Admiral Rogers has instructed his experts to address this issue in greater detail. 

Before I wrap up my remarks, I want to provide one final example that I have, for the purposes of 
today's hearing, chosen to declassify using my authority as the director of national intelligence to further 
illustrate the value of Section 702. 

Before rising through the ranks to become, at one point, the second in command of the self-proclaimed 
Islamic State of Iraq and al- Sham, ISIS, Haji Iman, was a high school teacher and imam. His 
transformation from citizen to terrorist caused the U.S. government to offer a $7 million reward for 
information leading to him. 

It also made him a top focus of the NSA's counterterrorism efforts. NSA, along with its I.C. partners, 
spent over two years, from 2014 to 2016, looking for Haji Iman. This search was ultimately successful 
primarily because of FISA Section 702. 

Indeed, based almost exclusively on intelligence activities under Section 702, NSA collected a significant 
body of foreign intelligence about the activities of Haji Iman and his associates. Beginning with non-
Section 702 collection, NSA learned of an individual closely associated with Haji Iman. 

NSA used collection, permitted and authorized under Section 702, to collect intelligence on the close 
associates of Haji Iman, which allowed NSA to develop a robust body of knowledge concerning the 
personal network of his -- of Haji Iman and his close associates. 

COATS: 
Over a two-year period, using FISA Section 702 collection, and in close collaboration with our I.C. 
partners, NSA produced more intelligence on Haji Iman's associates, including their location. NSA and its 
tactical partners then combined this information, the Section 702 collection which was continuing and 
other intelligence assets to identify the reclusive Haji Iman and track his movements. 

Ultimately, this collaboration enabled U.S. forces to attempt an apprehension of Haji Iman and two of 
his associates. On March 24th, 2016, during the attempted apprehension operation, shots were fired at 
the U.S. forces aircraft from Haji Iman's location. 

U.S. forces returned fire, killing Haji Iman and the other associates at that location. Subsequent --
subsequent Section 702 collection confirmed Haji Iman's death. 

As you can see from this sensitive example, Section 702 is an extremely valuable intelligence collection 
tool, and one that is subject to a rigorous, effective oversight program. 

And therefore, allow me to reiterate my call on behalf of the intelligence community without hesitation 
-- my call for permanent reauthorization of the FISA Amendments Act without further amendment. 

Mr. Chairman, thank you for your patience, and we would be willing to be open to your questions. 

BURR: 
Thank you, Director Coats. 
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The chair would recognize himself now for five minutes of questions. 

In 2012, I mentioned in my opening statement, Director of National Intelligence Jim Clapper and 
Attorney General Eric Holder wrote a letter to the congressional leadership, asking Congress to pass a 
straight reauthorization of FISA. 

The September 2012 statement of administration policy also urged the same. This would be to Director 
Coats and A.G. Rosenstein. Has the ODNI or the Department of Justice position changed at all since the 
time of the February 2012 letter? 

COATS: 
No, it's -- we strongly support the 2012 letter and request. 

(CROSSTALK) 

ROSENSTEIN: 
We agree -- we agree 100 percent. 

BURR: 
Great. 

This is to Admiral Rogers and to Director McCabe. Since Congress last authorized this authority in 2012, 
again, have there been any instances involving a deliberate or intentional compliance violation? Admiral 
Rogers. 

ROGERS: 
Not that I'm aware of. 

BURR: 
Director McCabe. 

MCCABE: 
No, sir. 

BURR: 
Admiral Rogers, this is to you. 

ROGERS: 
Yes, sir. 

BURR: 
If FISA's 702 statutory authorities were to end or even be diminished, what would be the impact on our 
national security? 

ROGERS: 
I could not generate the same level of insight that the nation, our friends and allies around the world, 
count on with respect to counterterrorism, counterproliferation. 
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I could not, for example, be able to recreate the insights on the Russian efforts to influence the 2016 
election cycle. Without 702, we could not have produced that level of insight. 

BURR: 
This is a jump ball. April 26, 2017, the Foreign Intelligence Surveillance Court, commonly known as FISC, 
held that Section 02 (sic) certifications, including its targeting and minimization procedures, are both --
are lawful both under FISA statute and the Fourth Amendment. 

As former Director Comey testified last month, the only reason our laws even require the certification to 
cover, and I quote, "these non-Americans who aren't in our country" is because their communication's 
transiting U.S.-based networks and systems. 

Yet others have suggested imposing a Fourth Amendment warrant requirement on foreigners who are 
located outside of the United States. This is really NSA and justice -- would imposing such a warrant 
requirement impact our national security tools to protect America? 

ROGERS: 
(OFF-MIKE) 

(CROSSTALK) 

ROSENSTEIN: 
He's deferring (ph) to me. I'll be happy to take the ball. 

Yes, it would, Senator. I think what's important to recognize is that, in the absence of Section 702, the 
Department of Justice and the intelligence community, in every case in which we wanted to obtain 
foreign intelligence information, to collect against a particular target, we'd be required to obtain a court 
order that would need to be supported by probable cause. 

The consequence of that is, number one, it'd be very time- consuming, because these are very thorough 
investigations and we produce very lengthy documents. In fact, Director McCabe and I spend a fair 
amount of our time every morning reviewing a stack of documents with our career agents and 
prosecutors, in which they have determined that it's appropriate to seek those orders. 

So it'd be time-consuming, it would require a significant commitment of resources, and in addition to 
that, it would require a showing of probable cause. 

And, as you know, the probable cause showing which is required under the Constitution, in 
circumstances in which privacy interests of Americans are at stake and it's required by the Fourth 
Amendment -- that's a relatively higher threshold than we require for foreign intelligence information. 

And so we think it's important, Senator, that we not apply that Fourth Amendment constitutional 
standard to foreigners who are not in the United States. 

BURR: 
Thank you, Mr. Rosenstein. 
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Admiral Rogers, this is to you. There's a lot of news reporting, much of it inaccurate, that characterizes 
Section 702 as a means of targeting U.S. persons. We know that targeting U.S. persons is prohibited, as 
it -- as -- as is what is termed reverse targeting. Could you explain and clarify the reverse targeting 
prohibition? And what does it prevent the I.C. from targeting and collecting? 

ROGERS: 
So reverse targeting is designed to preclude our ability to bypass the law. And what do I mean by that? 
The law is expressly designed to ensure that we are not using this legal framework as a capability to 
target U.S. persons. 

Reverse targeting is the following scenario: Say we're interested in generating insight on U.S. person A. 
We know that we can't get a Title I, we can't get a FISA warrant. 

So under the idea (ph) reversal -- reverse targeting, the theory would be, "Well, why don't you just 
target a foreign entity that that U.S. person talks to? And then you'll get all the insights you want on the 
U.S. person, but you'll have bypassed the court process, you'll have bypassed the entire legal structure." 
702 specifically reminds us, we cannot do that. We cannot use 702 as a vehicle to bypass other laws or 
to target U.S. persons. 

BURR: 
Can you -- last question -- can you please clarify for members and for the public, what's meant by 
"incidental collection"? 

ROGERS: 
Incidental collection, in the statute itself -- if you read the law, the statute acknowledges that, in the 
execution of this framework, we will encounter U.S. persons. We call that incidental collection. 

That happens under two scenarios. Number one, which is about 90 percent of the time: We are 
monitoring two foreign individuals, and those foreign entities talk about or reference a U.S. person. 

The second scenario that we do -- that we encounter what we call incidental collection, is we are 
targeting a valid foreign individual, and that valid foreign individual, a foreign intelligence target, ends 
up having a conversation with a U.S. person. 

That's not the target of our collection. It's not why we are monitoring it in the first place. We're 
interested in that foreign target. That happens -- of the times we have incidental collection, that 
scenario happens about 10 percent of the time. 

BURR: 
And were that incidental collection to happen, do you have a procedure in place in both instances to 
minimize that? 

(CROSSTALK) 

ROGERS: 
We do, a law -- the law specifically gives a set -- a set of processes that we have to follow, so if we do 
encounter a U.S. person incidentally in the course of our collection, we ask ourselves several questions. 
Number one, are we looking at potential criminal activity? 
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If we do that, we have a requirement to report or to inform the Department of Justice and the FBI, and 
they make the determination if it's illegal or not. We are an intelligence organization, not a law 
enforcement organization, not a law enforcement organization. 

The second question we ask ourselves: Is there anything in this conversation that would lead us to 
believe that we're talking about harm to individuals? In that case, we do report. If we think we're 
dealing with something that is criminal or there's harm to individuals, we report it. 

Other than that, unless there is a valid intelligence purpose, depending on the authority in a case of 702, 
we specifically purge the data. We remove it. We don't put it into our holdings. If we don't assess that 
there's intelligence value and it's a U.S. person, we have to purge the data. 

BURR: 
Thank you for that. Vice Chairman. 

WARNER: 
Thank you, Mr. Chairman. 

As I indicated, I've got some questions on another matter, and, Director Coats and Admiral Rogers, 
they're mostly going to be directed at you gentlemen. And thank you for your testimony this morning. 

And we all know now that, in March, then Director Comey testified about the existence of an ongoing 
FBI investigation into links between the Trump campaign and the Russian government. 

And there are reports out in the press that the president separately appealed to you, Admiral Rogers, 
and to you, Director Coats, to downplay the Russia investigation. And now we've got additional reports, 
and we want to give you a chance to confirm or deny these, that the president separately addressed 
you, Director Coats, and asked you to, in effect, intervene with Director Comey, again, to downplay the 
FBI investigation. 

Admiral Rogers, you draw the short straw. I'm going to start with you. Before we get to the substance of 
whether this call or request was made, you've had a very distinguished career, close to 40 years. 

In your experience, would it be in any way typical for a president to ask questions or bring up an ongoing 
FBI investigation, particularly if that investigation concerns associates and individuals that might be 
associated with the president's campaign or his activities? 

(CROSSTALK) 

ROGERS: 
So today I am not going to talk about theoreticals. I am not going to discuss the specifics of any 
interaction or conversations I may or may not... 

WARNER: 
Can you -- can you... 

(CROSSTALK) 
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ROGERS: 
... If I could finish, sir, please -- that I may or may not have had with the president of the United States. 
But I will make the following comment. In the three-plus years that I have been the director of the 
National Security Agency, to the best of my recollection, I have never been directed to do anything I 
believe to be illegal, immoral, unethical or inappropriate. 

And to the best of my recollection, during that same period of service, I do not recall ever feeling 
pressured to do so. 

WARNER: 
But have -- in your course, prior to the incident that we're going to discuss, was it in any regular course 
where a president would ask you to comment or intervene in any ongoing FBI investigation? Not talking 
about this circumstance, but is there any prior experience with that? 

ROGERS: 
I'm not going to talk about theoreticals today. 

WARNER: 
Well, let me ask you specifically. Did the president -- the reports that are out there -- ask you in any way, 
shape, or form to back off or downplay the Russia investigation? 

ROGERS: 
I'm not going to discuss the specifics of conversations with the president of the United States, but I 
stand by the comment I just made to you, sir. 

WARNER: 
Is -- do you feel that that -- those conversations were classified? We know that this -- there was an 
ongoing FBI investigation. 

ROGERS: 
Yes, sir. 

WARNER: 
There are press reports. 

ROGERS: 
Yes, sir. 

WARNER: 
I understand your answer. I'm -- I'm disappointed with that answer, but I may indicate -- and I told you I 
was going to bring this up... 

ROGERS: 
Sir. 

WARNER: 
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... there is -- we have facts that there were other individuals that were aware of the call that was made 
to you, aware of the substance of that call, and that there was a memo prepared because of concerns 
about that call. 

Will you comment at all about the existence... 

ROGERS: 
... I stand by the comments that I have made to you today, sir. 

WARNER: 
... so you will not confirm or deny the existence of a memo? 

ROGERS: 
I stand by the comments I have made to you today, sir. 

WARNER: 
I think it will be essential, Mr. Chairman, that that other individual who's served our country as well, 
with great distinction, who's no longer a member of the administration, has a chance to relay his -- his 
version of those facts. 

Again, I understand... 

ROGERS: 
Yes, sir. 

WARNER: 
... your position. But I hope you'll also understand the enormous need for the American public to know. 
You've got the administration saying there's no there there. We have these reports, and yet we can't get 
confirmation. 

I want to go to you, Director Coats. When you appeared before SASC, you said, and I quote, "If called 
before the investigative committee, I certainly will provide them with what I know and what I don't 
know." I have great respect for you. 

You served on -- on this committee. I remember, as well, when we confirmed you, and I was proud to 
support your confirmation, you said that you would cooperate with this committee in any aspects that 
we request of the Russia investigation. 

We now have press reports, and you can lay them to rest if they're not true, but we have press reports 
of not once but twice that the president of the United States asked you to either downplay the Russia 
investigation or to directly intervene with Director Comey. 

Can you set the record straight about what happened or didn't happen? 

COATS: 
Well, Senator, as I responded to a similar question during my confirmation and in a second hearing 
before the committee, I do not feel it's appropriate for me to, in a public session in which confidential 
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conversations between the president and myself -- I don't believe it's appropriate for me to address that 
in a public session. 

WARNER: 
Gentlemen, I -- I understand... 

(CROSSTALK) 

COATS: 
I -- I stated that before and I... 

(CROSSTALK) 

WARNER: 
Well, I thought that you also said, at SASC, if brought before the investigative committee, you would, 
quote, "certainly provide them with what I know and what I don't know." We are before that 
investigative committee. 

COATS: 
Well, I stand by my previous statement, that we are in a public session here and I do not feel that I -- it is 
appropriate for me to address confidential information. Most of the information I've shared with the 
president, obviously, is directed toward intelligence matters during our oval briefings every morning at 
the -- at the White House, or most mornings when both the president and I'm in town. 

But for intelligence-related matters, or any other matters that have been discussed, it is my belief that 
it's inappropriate for me to share that with the public. 

WARNER: 
Gentlemen, I -- I respect all of your service, and I understand and respect your commitment to the 
administration you're serving. We will have to bring forward that other individual about whether -- the 
existence of the memo that -- that may document some of the facts that took place in the conversation 
between the president and Admiral Rogers. 

But I would only ask, as we go forward -- this will be my final comment, Mr. -- Mr. Chairman -- that we 
also have to weigh, in here, the public's absolute need to know. They're wondering what's going on. 
They're wondering what type of activities. 

We see this pattern that, without confirmation or denial, appears that the president, not once, not twice 
-- but we will hear from Director Comey tomorrow -- this pattern where the president seems to want to 
interfere or downplay or halt the ongoing investigation, not only that the Justice Department's taking on 
but this committee's taking on. 

And I hope, as we move forward on this, you'll realize the importance -- that the American public 
deserves to get the answers to these questions. Thank you, Mr.... 

(CROSSTALK) 

COATS: 
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Well, Senator, I would like to respond to that, if -- if I could. 

First of all, I'm always -- I -- I told you, and I committed to the committee that I would be available to 
testify before the committee. I don't think this is the appropriate venue to do this in, given that this is an 
open hearing, and a lot of confidential information relative to intelligence or other matters -- I just don't 
feel it's appropriate... 

(CROSSTALK) 

COATS: 
... for me to do that in this situation. 

And then, secondly, when I was asked yesterday to respond to a piece that I was told was going to be 
written and printed in the Washington Post this morning, my response to that was, in my time of service 
-- which is in interacting with the president of the United States or anybody in his administration, I have 
never been pressured. 

I've never felt pressure to intervene or interfere in any way and shape -- with shaping intelligence in a 
political way, or in relationship... 

WARNER: 
All I -- all I'd... 

COATS: 
... to an ongoing investigation. 

WARNER: 
... all I'd say, Director Coats, is there was a chance here to lay to rest some of these press reports. If the 
president is asking you to intervene or downplay -- you may not have felt pressure, but if he's even 
asking, to me, that is a very relevant piece of information. 

And again, at least in terms of the conversation with Admiral Rogers, I think we will get at least some --
another individual's version. But at some point, these facts have to come out. 

Thank you, Mr. Chairman. 

BURR: 
Senator Risch. 

RISCH: 
Well, thank you very much, Mr. Chairman. 

Thank you, Senator Coats -- excuse me, Director Coats and Admiral Rogers for your testimony. And with 
all due respect to my colleague from Virginia, I think you have cleared up, substantially, your direct 
testimony that you have never been pressured by anyone, including the president of the United States 
to do something illegal, immoral, or anything else. 

Thank you for that. Let's go back to... 
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COATS: 
Thank you, Senator (ph). 

(CROSSTALK) 

RISCH: 
... let's go back to Section 702, which is what this hearing was supposed to be all about. It's becoming 
patently obvious, I think, that those of us that work in the intelligence community -- that we're in a 
different position than Europe is. 

Europe is -- their -- their risks are obviously very high, and they're suffering these attacks on a very 
regular basis, and becoming more regular. So let's talk about our collection efforts versus the European 
collection efforts, and particularly as it relates to Section 702. 

And, obviously, we hear in the media frequently about spats between us and the Europeans regarding 
intelligence matters. But we all know that there is a robust communication and cooperation between 
our European friends and ourselves. So I want to talk about it in -- I want to talk about 702 in -- in that 
respect. 

Why don't we start, Director Coats, with you and then I'll -- I'll throw it up for anybody else that wants to 
comment on this. 

How important is 702, the continuation of the -- of Section 702 and its related parts, to doing what we 
have been doing as far as helping the Europeans and the Europeans helping us and doing the things that 
we're doing here in America to see that we don't have the kind of situations that have been recently 
happening in Europe? 

Director Coats, start with you. 

COATS: 
Well, having just returned a few weeks ago from major capitals in Europe, and discussing this very issue 
with my counterparts throughout the intelligence communities of these various countries, they 
voluntarily -- before I could even ask the question -- expressed extreme gratitude for the ability -- for --
for the information we have been able to share with them relative to threats. 

And numerous threats have been avoided on the basis of collection that we have received through 702 
authorities, and our notification of them -- of these impending threats, and they have been -- they have 
been deterred or -- or intercepted. 

Unfortunately, what has happened just recently, particularly in -- in England, shows that, regardless of 
how good we are, there are bad actors out there that have bypassed the -- the more concentrated, large 
attack efforts and taken it, either through inspiration or direction from ISIS or other terrorist groups --
have chosen to take violent action against the citizens of those countries. 

The purpose of the trip was to ensure them (sic) that that we would continue to work and share 
together their collection activities -- capabilities, in many -- many cases are -- are good, but, in some 
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cases, lack the ability that we have. And so this ability to share information with them that helps keep 
their people safe also is highly valued by them. 

But I don't think we should take for granted that, just because Europe has been the recent target of 
these attacks, that the United States is safe from that. We know through intelligence that there's 
plotting going on, and we know that there's lone-wolf issues and -- and individuals that are taking 
instructions from ISIS through social media or that, for whatever reason, are copycatting what is 
happening. 

And so that threat exists here also. And let me lastly say that the nations that I've talked to, many of 
which have been extremely concerned about violating privacy rights, have initiated new procedures and 
-- and legislation and mandates relative to getting the intelligence agencies better collection, because 
they think it -- they need it to protect their citizens. 

RISCH: 
Thank you very much. 

In just the few seconds that I've got left, Mr. Rosenstein, could you -- could you tell me, please, we're --
we get a lot of pushback on -- from the privacy people. And we've now heard testimony that there's 
been no intentional violation over the 10 years. 

RISCH: 
Could you tell the American people what's in store for someone who these guys catch intentionally 
misusing 702, since you're the highest ranking member of the Department of Justice, here? 

ROSENSTEIN: 
Yes, Senator. 

I can assure you, Senator, that, in Department of Justice, we treat with great seriousness any allegations 
of violations regarding classified information. So if there were a credible allegation that someone had 
willfully violated Section 702 in a way that was in violation of a criminal law, we would investigate that 
case, and if prosecution were justified, we would prosecute it. 

I know Director McCabe shares with me that commitment. And we recognize that we have an obligation 
to the American people to make sure that these authorities are used appropriately and responsibly, that 
we comply with the Constitution and the laws and the procedures. 

And we're committed to devote whatever resources are required to make sure that, if there are willful 
violations, people are held accountable for them. 

RISCH: 
And this is your commitment, and the Department of Justice's commitment, to the American people? 

ROSENSTEIN: 
That's correct. 

RISCH: 
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Thank you, Mr. Rosenstein. 

ROSENSTEIN: 
Thank you. 

(CROSSTALK) 

BURR: 
Senator Feinstein? 

FEINSTEIN: 
Thanks -- thank you, Mr. Chairman. 

Just a couple of comments on Section 702. It's a program that I support. It's a program that I believe has 
worked well. It's a big program. It's an important one. It is a content collection program involving both 
internet and phone communications. So it can raise concerns about privacy and civil liberties. 

In the year 2016, there were 106,469 authorized targets out of 3 billion internet users. That's the ratio. 
The question of unmasking has been raised. It's my understanding that 1,939 U.S. person identities were 
unmasked in 2016 based on collection that occurred under Section 702. 

So my question is going to be the following, and I'll ask it all together and hopefully you'll -- you'll answer 
it. 

I would like a description of the certification process and the use of an amicus. I would like your 
response to the fact that the question -- the program sunsets after five years -- about raising that sunset 
versus no sunset, because of the privacy concerns -- It's my belief there should be a sunset -- and the 
use of an amicus, which is currently used as part of the certification process, and whether that should be 
continued and formalized. 

So, Admiral, it's -- program's under your auspice. 

(CROSSTALK) 

ROGERS: 
I could -- if I could, DOJ is going to be smarter on the amicus piece, please. 

FEINSTEIN: 
OK. 

ROGERS: 
Will you take that piece, and I'll (OFF-MIKE)? 

ROSENSTEIN: 
I'm not sure I am smarter on the amicus piece, Senator. I can tell you this, though -- that, with regard to 
the question of unmasking -- now, this is actually primarily a question not for the department; the 
determination is made by the intelligence agencies, if there is a situation where a foreign person has 
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been communicating about an American person, and a decision is made whether or not the identity of 
an American person is necessary in order for that intelligence to be properly used. 

I think what's important for people to recognize, Senator, is that's an internal issue. That is, that 
unmasking is done internally, you know, within the -- the cloak of confidentiality within the intelligence 
community. 

That's a different issue from leaks. And -- in other words, if somebody's identity is disclosed internally 
because it's relevant for intelligence purposes -- because that's the goal of this collection, is to 
understand... 

FEINSTEIN: 
... Mr. Rosenstein, let me just tell you, I -- I just listened to somebody who should have known better 
talking about unmasking in a political sense -- that it's done politically. And that, of course, is not the 
case. And so what I'm looking for is the definition of how this is done and under what circumstances. 

ROSENSTEIN: 
Right. And -- and I -- I think, Senator, that, because that's really a decision made by the I.C., the 
intelligence community, not by the department, it would be appropriate for them to respond to that. 

ROGERS: 
I can do that. So, with respect to unmasking, the following criterias (ph) apply. First, for the National 
Security Agency, we define in writing who has the authority to unmask a U.S. person identity. That is 20 
individuals in 12 different positions. I am one of the 20 in one of those 12 positions, the director. 

Secondly, we outline in writing what -- the criteria that will be applied to a request to unmask in a report 
-- and again, part of our process under 702, to protect the identity of U.S. persons as part of our 
minimization procedures, when we think we need to reference a U.S. person in a report, we will not use 
a name. We will not use an identity. We say, "U.S. Person One, U.S. Person Two, U.S. Person Three." 

That report is then promulgated. Some of the recipients of that report will sometimes come back to us 
and say, "I'm trying to understand what I am reading. Could you help me understand who is Person One 
or who is Person Two, et cetera?" We apply two criteria in response to their request. 

Number one, you must make the request in writing. Number two, the request must be made on the 
basis of your official duties, not the fact that you just find this report really interesting and you're just 
curious. It has to tangibly tie to your job. And then finally -- I said two, but there's a third criterion, and 
that is the basis of the request must be that you need this identity to understand the intelligence you're 
reading. 

We apply those three criteria, we do it in writing, and one of those 20 individuals then agrees or 
disagrees. And if we unmask, we go back to that entity who requested it -- not every individual who 
received the report, but that one entity who asked for us. We then provide them the U.S. identity, and 
we also remind them the classification of this report and the sensitivity of that identity remains in place. 

By revealing this U.S. person to you, we are doing it to help you understand the intelligence, not -- not 
so that you can use that knowledge indiscriminately. It must remain appropriately protected. 
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FEINSTEIN: 
Thank you. 

COATS: 
And, Senator, if I could just add something to that, given the nature of this issue -- and it's a legitimate 
question that you've asked -- I've talked with my colleagues at NSA and CIA, FBI and so forth, suggesting 
that we might ask our civil liberties and privacy protection agencies to take a look at this, to see if there -
- Admiral Rogers laid out the procedures. 

COATS: 
Are these the right procedures, should we be doing something different, would they have 
recommendations that better protected people from misuse of this? So -- and they've all agreed to do 
that. So I think it's a legitimate issue to follow up on. I've talked to the agency heads about doing so, and 
they're willing to do it. 

ROGERS: 
And if I could, I also have an internal review that I have directed. Given all the attention, given the focus, 
let's step back, let's reassess this and let's ask ourselves, is there anything that would suggest we need 
to do something different in the process? 

FEINSTEIN: 
Good, good. Thank you. 

ROSENSTEIN: 
Mr. Chairman, with your permission, I'd like to more thoroughly answer the first question the senator 
asked, which is -- Senator Feinstein, my understanding is that an amicus was used in 2015, and that 
decision was made by the court at the Foreign Intelligence Surveillance Court, which has the statutory 
authority, if the court believes it's appropriate in a particular case. to appoint an amicus. 

So my understanding is that that was done in 2015. Thank you. 

FEINSTEIN: 
Well, would -- would you feel it would be helpful to make it a part of the regular certification process? 

ROSENSTEIN: 
Well, my understanding, Senator, is that the statute permits the court to do it if the court believes it's 
appropriate. So I believe the court has that authority, and I'd leave it to the judges to decide when it's 
appropriate to exercise that. 

FEINSTEIN: 
Thank you. Thanks, Mr. (OFF-MIKE). 

BURR: 
Senator Rubio. 

RUBIO: 
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Thank you all for being here. I understand fully the need of the president of the United States to be able 
to have conversations with members of the intelligence community that are protected, particularly in a 
classified setting. 

I also understand that the ability of this community to function depends both on its credibility that its 
work that it's doing is in the national security interest of the United States, and also the importance of 
its independence -- that it is not an extension of politics, no matter which administration is at play. 

And the absence of either one of those two things impacts everything we do, including this debate we're 
having here today. And the challenge that we have now is that, while the folks here with us this morning 
are constrained in what they can say, there are people that work -- apparently work for you that are not, 
and are constantly speaking to the media about things and saying things. 

And it puts the Congress a very difficult position, because the issue of oversight, on both your 
independence and on your credibility, falls on us. And -- and I actually think, if (ph) what is being said to 
the media is untrue, then it is unfair to the president of the United States. And if it is, then it is -- that, if 
(ph) it is true, that it is something the American people deserve to know, and we, as an oversight 
committee, need to know in order to conduct our job. 

And so my questions are geared to Director Coats and Admiral Rogers. You have testified that you have 
never felt pressured or threatened by the president or by anyone to influence any ongoing investigation 
by the FBI. 

Are you prepared to say that you've never felt -- that you've never been asked by the president or the 
White House to influence an ongoing investigation? 

COATS: 
Well, Senator, I -- I just hate to keep repeating this, but I'm going to do it. 

I am willing to come before the committee and tell you what I know and what I don't know. What I'm 
not willing to do is to share what I think is confidential information that ought to be protected in an 
open hearing. And so I'm not prepared to -- to answer your question today. 

And not (ph)... 

(CROSSTALK) 

RUBIO: 
Director -- Director Coats, I would just say, and with incredible respect that I have for you, I am not 
asking for classified information. I am asking whether or not you have ever been asked by anyone to 
influence an ongoing investigation. 

COATS: 
I understand, but I'm just not going to go down that road... 

RUBIO: 
OK. I -- Admiral... 
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(CROSSTALK) 

COATS: 
... to -- in a -- in a public forum. And I also was asked the question -- if the special prosecutor called upon 
me to meet with him to ask his questions. I said I would be willing to do that. 

ROGERS: 
I likewise stand by my previous comment. 

RUBIO: 
OK. Well, then, in the interest of time, let me ask both of you, has anyone ever asked you, now or in the 
past, this administration or any administration, to issue a statement that you knew to be false? 

ROGERS: 
For me, I stand by my previous statement. I've never been directed to do anything in the course of my 
three-plus years as the director of the National Security Agency... 

RUBIO: 
Not directed, asked. 

ROGERS: 
... that I felt to be inappropriate, nor have I felt pressured to do so. 

RUBIO: 
Have you ever been asked to say something that isn't true? 

ROGERS: 
I stand by my previous statement, sir. 

RUBIO: 
Director Coats? 

COATS: 
I do likewise. 

RUBIO: 
Well, let me ask this of everyone on this panel. Is anyone aware of any effort by anyone, in the White 
House or elsewhere, to seek advice on how to influence any investigation? 

ROSENSTEIN: 
My answer is absolutely no, Senator. 

RUBIO: 
No one has anything to add to that? 

ROGERS: 
I don't understand the question. 
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RUBIO: 
The question is, are you aware of any efforts by anyone in the White House or the Executive Branch 
looking for advice from other members of the intelligence community about how to potentially 
influence an investigation? 

ROGERS: 
Are you talking about me? No. 

COATS: 
No. 

RUBIO: 
OK. 

(UNKNOWN) 
He wants to answer. 

RUBIO: 
Who wants to answer? I'm sorry? 

MCCABE: 
I'm not sure I understand the question. But if you're asking whether we -- I'm aware of requests to other 
people in the intelligence community, I am not. 

RUBIO: 
Seeking advice on how he (ph) could potentially influence someone. You're not aware... 

MCCABE: 
I'm not aware of it (ph). 

RUBIO: 
... of anyone ever saying or reporting that to you? 

MCCABE: 
No, sir. 

RUBIO: 
Has anyone ever come forward and said, "I just got a call from someone at the White House asking me 
what is the best way to influence someone on -- on an investigation"? 

(UNKNOWN) 
(OFF-MIKE) 

COATS: 
I've -- I've never received anything. 

ROGERS: 
I have no direct knowledge of such a call. 
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RUBIO: 
There was an allegation made in one of the press reports, and that's why I asked. On a separate... 

(CROSSTALK) 

RUBIO: 
I'm sorry -- who does? 

(UNKNOWN) 
Rosenstein (ph). 

RUBIO: 
Mr. Rosenstein. 

ROSENSTEIN: 
Our confusion (ph), Senator -- we just want to make sure we're clear on the question. And the answer is 
no, as I understand it. 

ROSENSTEIN: 
But I'm not sure I'm familiar with the particular media report that you're referring to. 

RUBIO: 
All right. I'm running out of time. I do want ask this, because this is important. Did the NSA routinely and 
extensively and repeatedly violate the rules that were put in place in 2011 to minimize the risk of 
collection of upstream information? 

ROGERS: 
Have we had compliance incidents? Yes. Have we reported every one of those to the court? Yes. Have 
we reported those to our congressional oversight and Congress? Yes. Have we reported those to the 
Department of Justice and the director of national intelligence? Yes. 

RUBIO: 
Did -- under the Obama administration, was there a significant uptick in efforts -- in incidents of 
unmasking, from 2012 to 2016? 

ROGERS: 
I don't know that, I have to take that for the record, to be honest. 

RUBIO: 
Who would know that? 

ROGERS: 
I -- we have the data, but I don't know that off the top of my head. I couldn't tell you unmasking on a 
year-by-year basis for the last five years. I apologize, I just don't know off -- off the top of my head. 

RUBIO: 
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Thank you. 

BURR: 
Senator Wyden? 

WYDEN: 
Thank you very much, Mr. Chairman. 

I've noted the conversations you've had with my colleagues with respect to the content of conversations 
that you may have had with the president. My question's a little different. Did any of you four write 
memos, take notes, or otherwise record yours or anyone else's interactions with the president related 
to the Russia investigation? 

COATS: 
I don't take any notes. 

(CROSSTALK) 

WYDEN: 
Let's just get the four of you on the record. 

ROSENSTEIN: 
Senator, I rarely take notes. I'm actually taking a few today. But I am not going to answer questions 
concerning the Russia investigation. I think it's important for you to understand, when I... 

WYDEN: 
Not on whether you wrote a memo? 

ROSENSTEIN: 
I'm not going to answer any questions, Senator, about the -- the Russia... 

WYDEN: 
OK, my time's going to be short -- whether you wrote a memo, notes, anything. 

MCCABE: 
I also am not going to comment on any conversations I may have had or notes taken or not taken 
relative to the Russia investigation. 

WYDEN: 
OK. 

ROGERS: 
And the -- likewise, I take the same position. 

WYDEN: 
Director Coats, on March 23rd, you testified to the armed services committee that you were not aware 
of the president or White House personnel contacting anyone in the intelligence community with a 
request to drop the investigation into General Flynn. 
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Yesterday, the Washington Post reported that you had been asked by the president to intervene with 
Director Comey to back off of the FBI's focus on General Flynn. Which one of those is accurate? 

COATS: 
Senator, I will say once again I'm -- I'm not going to get into any discussion on that in an open hearing. 

WYDEN: 
Both of them can't be accurate, Mr. Director. 

Mr. Director, as recently as April, you promised Americans that you would provide what you called a 
relevant metric for the number of law-abiding Americans who are swept up in the FISA 702 searches. 

This morning, you went back on that promise. And you said that even putting together a sampling, a 
statistical estimate, would jeopardize national security. I think that is a very, very damaging position to 
stake out. We're going to battle it out in the course of this, because there are a lot of Americans who 
share our view that security and liberty are not mutually exclusive. 

We can have both. And you rejected that this morning. You went back on a pledge, and I think it is 
damaging to the public. Now, let me... 

(CROSSTALK) 

COATS: 
Senator, could I -- could I answer the question? 

WYDEN: 
Mr. Director, my time is short, and I want to ask you about one other... 

(CROSSTALK) 

COATS: 
Well, I would like to answer your question. 

WYDEN: 
Briefly. 

COATS: 
What I pledged to you in my confirmation hearing is that I would make every effort to try to find out 
why we were not able to come to a specific number of collection on U.S. persons. I told you I would 
consult with Admiral Rogers. I told you I would go to the National Security -- Security Agency to try to 
determine whether or not I was able to do that. 

I went out there. I talked to them. They went through the technical details. There were extensive efforts 
on the part of, I learned, on the parts of NSA to try to come to -- to get -- get you an appropriate answer. 
We were not able to do that. 
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WYDEN: 
Mr. Director, respectfully, that's not what you said. You said, and I quote, "We are working to produce a 
relevant metric." 

Now, let me go to my other question... 

(CROSSTALK) 

COATS: 
... we were -- but we were not able to do it, to achieve it. 

WYDEN: 
... right. You told... 

COATS: 
So working to do it is different than doing it. 

WYDEN: 
... you told the American people that even a statistical sample would be jeopardizing America's national 
security. That is inaccurate and, I think, detrimental to the cause of ensuring we have both security and 
liberty. Now, here's my other question. We are trying to sort out... 

BURR: 
... Can the witness respond? 

WYDEN: 
... who the targets -- who are the targets... 

BURR: 
... Apparently not. 

WYDEN: 
... who are the targets of a 702 investigation. Director Comey gave three different answers in a hearing a 
month ago, and I think it would be very helpful if you would tell us who in fact is a target of these 
investigations. 

I want to go after serious foreign threats, but we don't know as of now, with Director Comey having 
given three different answers, who the targets are. Mr. Director. 

COATS: 
Well, I can't speak for Director -- former Director Clapper. Targets, as I understand, are non-U.S. persons. 
Foreign individuals are the targets in terms -- 702 is directed and -- and prohibited from directing targets 
on U.S. persons. 

WYDEN: 
My -- my time is up. I will tell you, Director Comey gave three answers. He finally said, "I could be wrong, 
but I don't think so. I think it's confined to counterterrorism, to espionage." And finally he said he didn't 
think a diplomat could be targeted. 
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So we need you all, in addition to protecting the liberties of the American people, to tell us who the 
targets are. 

Thank you, Chairman (ph). 

(CROSSTALK) 

COATS: 
Well, I would like to respond to that by saying some of those targets are classified, highly classified. 

WYDEN: 
I understand that. 

COATS: 
Some of those targets, by revealing those names of those targets, release the methods that we use, and 
then it's turned against us and could cost the lives -- or put some of our agents in significant... 

(CROSSTALK) 

WYDEN: 
Director Comey listed a number of targets, which is why there's confusion. He said that on the record. 
We need you to tell us on the record as well, consistent with protecting sources and methods. 

BURR: 
Senator Collins. 

COLLINS: 
Thank you, Mr. Chairman. 

Director Coats, first let me thank you for a very cogent explanation of Section 702, and the fact that it 
cannot be used to target any person located in the United States, whether or not that person is an 
American. I think there's a lot of confusion about Section 702, and I appreciate your clear explanation 
this morning. 

COATS: 
Thank you. 

COLLINS: 
I have a question for each of you that I would like to ask, and I want to start with Admiral Rogers. 

Admiral Rogers, did anyone at the White House direct you on how to respond today, or to -- were there 
discussions of executive privilege? 

ROGERS: 
Have I asked the White House is it their intent to invoke executive privilege? Yes. The answer I gave you 
today reflects my answer. No one else's. 
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(UNKNOWN) 
What were you (inaudible) about (ph)? 

COLLINS: 
Director Coats? 

COATS: 
My -- my answer is exactly the same. 

(CROSSTALK) 

COLLINS: 
Deputy Attorney General Rosenstein? 

ROSENSTEIN: 
I have not had any communications with the White House about invoking executive privilege today. 

COLLINS: 
Director McCabe? 

MCCABE: 
I have not had any conversations with the White House about executive privilege today either. 

(CROSSTALK) 

COLLINS: 
Admiral Rogers, in January, the FBI, the CIA and NSA jointly issued an intelligence committee assessment 
on Russian involvement in the presidential elections. 

The -- you've testified today that the I.C. relied in part on 702 authorities to support its conclusion that 
the Russians were involved in trying to influence the 2016 elections. Can you provide us with an update 
on NSA's further work in this area? 

ROGERS: 
In terms of the Russian efforts largely (ph)? 

COLLINS: 
Yes. 

ROGERS: 
Yes, ma'am. 

We continue to focus analytic and collection effort trying to generate insights as -- as to what the 
Russians and others are doing, particularly with respect to efforts against U.S. infrastructure, U.S. 
processes like elections. We continue to generate insights on a regular basis. 

32 

Document ID: 0.7.10659.61373-000002 



 
 

      
    

  
 
  

  
 

 
   

  
 

 
  

 
  

   
 
   

  
  

 
 
  

 
   

 
 

   
   

 
 
   

  
    

 
  

 
 
   

 
 
 
   

 
 
   

If my memory is right, I testified before the SSCI -- we all -- we did open threat assessment, and in that 
hearing, which I think was the 11th of May, I reiterated, we continue to see this -- similar activity that we 
identified and highlighted in the January report. Those trends continue. Much of that activity continues. 

COLLINS: 
It's my understanding that President Obama requested the report that was issued in January. Is that 
correct? 

ROGERS: 
Yes, ma'am. He asked for a consolidated single input from the I.C. as to the question, did the Russians, or 
did they not, attempt to influence the U.S. election process? 

COLLINS: 
So could you explain the difference between the requests from President Obama for that unclassified 
assessment and the allegations that President Trump requested that you publicly report on whether or 
not there was any intelligence concerning collusion between the Russians and the members of the 
Trump campaign -- President Trump's campaign? 

ROGERS: 
So I apologize, I guess I'm confused by the question. Again, I'm not going to comment on any 
interactions with the president. I just don't feel that that -- that is appropriate. As I previously testified, I 
stand by that report. 

COLLINS: 
Let me ask a broader question that I truly am trying to get a handle on. And that is, how does the 
intelligence community reach a decision on whether or not to comply with a request that comes from 
the president of the United States? 

Obviously, you report to the president of the United States. And I'm interested in what process you go 
through to decide whether or not to undertake a task that's been assigned by the president -- by any 
president. 

ROGERS: 
So, off the top of my head, I would say we comply unless we have reason to believe that we are being 
directed to do something that is illegal, immoral or unethical. 

COLLINS: 
Thank you. 

ROGERS: 
In which case, we will not execute that. 

BURR: 
Senator Heinrich? 

HEINRICH: 
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Director McCabe, did -- did Director Comey ever share details of his conversations with the president 
with you? In particular, did Director Comey say that the president had asked for his loyalty? 

MCCABE: 
Sir, I'm not going to comment on conversations the director may have had with the president. I know 
he's here to testify in front of you tomorrow. You'll have an opportunity to ask him those... 

(CROSSTALK) 

HEINRICH: 
I -- I'm asking you, did you have that conversation with Director Comey? 

MCCABE: 
And I've responded that I'm not going to comment on this conversation. 

HEINRICH: 
Why not? 

MCCABE: 
Because -- for two reasons. First, the -- as I mentioned, I'm not in a position to talk about conversations 
that Director Comey may or may not have had with the president. 

HEINRICH: 
I'm not asking you that. I'm asking about conversations that you had with Director Comey. 

MCCABE: 
And I think that those matters also begin to fall within the scope of -- of issues being investigated by the 
special counsel, and -- wouldn't be appropriate for me to comment on those today. 

HEINRICH: 
So you're not invoking the executive privilege, and obviously it's not classified. This is the oversight 
committee. Why would it not be appropriate for you to share that conversation with us? 

MCCABE: 
I think I'll let Director Comey speak for himself tomorrow in front of this committee. 

HEINRICH: 
We certainly look forward to that. But I think your -- your unwillingness to share that conversation is -- is 
an issue. 

Director Coats, you've said as well that it would be inappropriate to answer a simple question about 
whether the president asked for your assistance in blunting the Russia investigation. 

I -- I don't care how you felt. I'm not asking whether you felt pressured. I'm simply asking, did that 
conversation occur? 

COATS: 
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And once again, Senator, I will say that I -- I do believe it's inappropriate for me to discuss that in an 
open session. 

HEINRICH: 
You realize -- and -- and obviously this is not releasing any classified information -- but you realize how 
simple it would simply be to say, "No, that never happened"? Why is it inappropriate, Director Coats? 

COATS: 
I think conversations between the president and myself are, for the most part... 

HEINRICH: 
You seem to apply that standard selectively. 

COATS: 
... no, I'm not applying it selectively. I'm -- I'm saying I don't think it's appropriate... 

HEINRICH: 
You could clear an awful lot up by simply saying that never happened. 

(CROSSTALK) 

COATS: 
I -- I don't share -- I do not share with the general public conversations that I have with the president or 
many of my colleagues within the administration that I believe are -- should not be shared. 

HEINRICH: 
Well, I think your unwillingness to answer a very basic question speaks volumes. 

COATS: 
It's -- it's not a matter of unwillingness... 

HEINRICH: 
Mr. Rosenstein... 

(CROSSTALK) 

COATS: 
... Senator, it's a matter... 

HEINRICH: 
It is a matter of unwillingness (ph). 

(CROSSTALK) 

COATS: 
... it's a matter of how I share it and whom I share to. And when there are ongoing investigations, I think 
it's inappropriate to... 
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(CROSSTALK) 

COATS: 
... involved in that (ph). 

HEINRICH: 
So you don't think the American people deserve to know the answer to that question? 

COATS: 
I think the investigations will determine that. And your part... 

HEINRICH: 
Mr. Rosenstein, did you know, when you wrote the memo that was used as the primary justification for 
firing Director Comey, that the administration would be using it as a primary justification? 

ROSENSTEIN: 
Senator, as I know you're aware, I have -- there are a number of documents associated with me that are 
in the public record. The memorandum I wrote concerning Director Comey is in the public record. 

The order appointing the special counsel is in the public record. The press release I issued accompanying 
that order is in the public record. And a written version of the statement that I delivered to 100 United 
States senators... 

HEINRICH: 
Were you aware that it would be... 

(CROSSTALK) 

HEINRICH: 
... a (ph) primary justification for his firing by the... 

(CROSSTALK) 

ROSENSTEIN: 
Pardon me, Senator -- 100 United States senators and 435 congressmen -- is in the public record. I 
answered many questions in the closed briefings of the 100 senators... 

(CROSSTALK) 

HEINRICH: 
But you're not answering this question. 

ROSENSTEIN: 
... and, as I explained in those briefings, Senator, I support Mr. McCabe on this. We have a special 
counsel who is investigating -- now responsible for the Russia... 

HEINRICH: 
OK. At this point, you filibuster better than most of my colleagues. 
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So I'm going to move on to another question and say that, given that the president stated that the FBI 
director -- that his firing was in response to investigations into Russia, which he made very clear in Lester 
Holt's interviews, you've talked with both the president and the attorney general about this firing. 

In light of Mr. Sessions's recusal, what role did the attorney general play in that firing? And was it 
appropriate for him to write the letter that he wrote in this case? 

ROSENSTEIN: 
I'm not trying to filibuster, Senator. I think I only took about 30 seconds but I -- I am not going to 
comment on that matter. I'm going to leave it to Special Counsel Mueller to determine whether that is 
within the scope of his investigation. And I believe that's appropriate for Mr. McCabe and me to do that, 
and we recognize... 

(CROSSTALK) 

HEINRICH: 
OK, so you can't comment on recusal and what's in and -- inside and outside the scope of that recusal? 

(UNKNOWN) 
Mr. Chairman, let -- we ought to let the witness answer the question. 

(UNKNOWN) 
(OFF-MIKE) 

(UNKNOWN) 
Second the motion. 

ROSENSTEIN: 
So I'm sorry, your specific question is what's in the recusal, and my understanding is the recusal you're 
referring to is also in the public record, and I believe speaks for itself. 

HEINRICH: 
Thank you, Mr. Chair. 

BURR: 
Senator Blunt? 

BLUNT: 
Director McCabe, on May the 11th, when you were before this committee, you said that there has been 
no effort to impede the Russian investigation. Is that still your position? 

MCCABE: 
It is, but let me clarify, Senator. I think you're referring to the exchange that I had with Senator Rubio. 
And my understanding -- at least my intention in providing that answer was whether or not the firing of 
Director Comey had had a negative impact on our investigation. 
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And my response was then, and is now, that the FBI investigated and continues to investigate, and now, 
of course, under the rubric of the special counsel, the Russia investigation in a appropriate and 
unimpeded way, before Director Comey was fired and since he's been gone. 

BLUNT: 
Well, I think, as I recall that conversation, it was a discussion about whether there were plenty of 
resources, whether the funding was adequate. And what you were reported to have said -- I haven't 
looked at the exact transcript, but I have looked at the news article -- was that you were aware of no 
effort to impede the Russia investigation. 

MCCABE: 
We did talk about resource issues and whether or not we had asked for additional resources to pursue 
the investigation. And I believe my response at the time was we had not asked for additional resources, 
and that we had adequate resources to pursue the investigation. That was true then. It's still true today. 

BLUNT: 
And you would characterize your quote as -- "No effort to impede the Russian investigation," as still 
accurate? 

MCCABE: 
That's correct. 

BLUNT: 
On the 702 issue, when -- when the FBI wants to -- wants to follow up on or pursue a U.S. person in or 
outside the United States, what court do you go to get that to happen? Do you go to the FISA Court, as 
well? 

MCCABE: 
If we are seeking -- collection under 702? 

BLUNT: 
No, if -- well, if you're -- how -- how do you relate to 702? Do you ever seeks (ph) collection under 702? 

MCCABE: 
Sure, yes, we do. So when -- well, so let me step back just a minute. So, of course, when the FBI seeks 
electronic surveillance collection on a U.S. person, we go to the FISA Court and get a Title I FISA order to 
do so. 

If we have an -- a -- an open, full investigation on a foreign person in a foreign place, and the collection is 
for the purpose of collecting foreign intelligence, we can nominate that person, or that -- as we refer to 
it internally, the selector -- whether it's an e- mail address, or that sort of thing -- we can nominate that 
for 702 coverage. We convey that nomination to the NSA and they pursue the coverage under their 
authority. 

BLUNT: 
But you would be the person that would pursue coverage for a U.S. person, either here or outside the 
United States? 
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MCCABE: 
That's correct, Senator. We are... 

BLUNT: 
You being (ph) the FBI. 

MCCABE: 
We are the U.S. person agency, that's right. 

BLUNT: 
And, Admiral Rogers, Senator Feinstein mentioned that last year, 1,139 U.S. persons were -- the phrase 
we're using now -- unmasked for some purpose. Is that a number you agree with? 

ROGERS: 
It's in the 2016 ODNI-generated transparency report. From memory, the number is actually 1,934 --
from memory. 

FEINSTEIN: 
(OFF-MIKE) what I said. 

ROGERS: 
Could be wrong, but... 

(CROSSTALK) 

BLUNT: 
I'm sorry, so I misheard. But 1,900 -- what would the number have been in 2015? 

ROGERS: 
To be honest, I don't know. I'd have to take that one for the record. I -- I do know that we didn't start 
with the -- the transparency commitment that we made, partnering with the DNI -- we didn't start that 
until the latter end of 2015. 

So the 2015 data that's been published as a matter of public record is a subset of the entire calendar 
year. 2016 is the first calendar year where we have published all the data for the entire year. 

BLUNT: 
Director Coats, do you have any information on that? 

COATS: 
Well, I -- I've seen the number. I don't recall what it was, and I just asked my staff if we have it (ph)... 

(CROSSTALK) 

BLUNT: 
All right. I guess what I'm -- what I'm asking, and we can -- you can take this for the record, is, was there 
an increase in 2016? Did you have significantly more requests, based on your subset in '15, happen in 
'16 than you had had -- than you had had... 
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(CROSSTALK) 

COATS: 
I don't know, off the top of my head. We'll take it for the record. But I will say this: 702 collection has 
continued. The amount of total collection has increased, generally, every year. It's more and more 
impactful for us. It generates more and more value. 

BLUNT: 
And when you have -- when 702 generates information that would indicate there was a U.S. person 
involved in a -- in criminal activity, what do you do with that information? 

COATS: 
If we become -- we report it to either -- to DOJ and the FBI, because we're not a criminal organization. 

BLUNT: 
And what -- what do you do if you get that information at DOJ, Mr. Rosenstein? Information from a 702 
collection... 

(CROSSTALK) 

ROSENSTEIN: 
... if we become aware... 

BLUNT: 
... that clearly indicates there's a crime involving a U.S. person. 

ROSENSTEIN: 
I -- I hesitate only because that's actually an FBI issue, so I would defer to Mr. McCabe. 

BLUNT: 
All right. Mr. McCabe? 

MCCABE: 
Sure. 

So we take that referral, and if that's a U.S. person, we begin to build an investigation, aiming towards 
Title I FISA collection. 

BLUNT: 
With adequate protections for U.S. persons in that entire chain... 

MCCABE: 
Of course. 

BLUNT: 
... of transmission of... 
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MCCABE: 
Of course. 

BLUNT: 
... of material? 

MCCABE: 
That's right. 

BLUNT: 
Thank you, Chairman. 

BURR: 
Senator King. 

KING: 
Thank you, Mr. Chairman. 

First, on 702, like Senator Feinstein, I want to express my support for this important tool for our 
intelligence agencies. I do have a concern, which we can discuss, perhaps, in closed session, about the --
the process by which American names which are incidentally collected are then queried. I'm concerned 
by the distinction between query and search, and where we run into the Fourth Amendment. 

It strikes me as bootstrapping to say, "We collected it legally under 702, and then we can go and look at 
these American persons." And I'm -- I believe that the Fourth Amendment imposes a warrant 
requirement in between that step, which is not present in the present process. We can discuss that at 
greater length. 

Mr. McCabe, I -- I'm puzzled by your refusal to answer Senator Heinrich's question about a conversation 
you may have had with Director Comey. What's the basis of your refusal to answer that question? 

MCCABE: 
Sir, as I stated, I think, first, I can't sit here and tell you whether or not that -- those conversations that 
you're referring to... 

KING: 
Why not? Do you not remember them? 

MCCABE: 
No, no -- I'm sorry, sir. I can't -- I don't know whether conversations and -- along the lines that you've 
described fall within the purview of what the special counsel is now investigating. 

KING: 
Is there some prohibition in the law that I'm not familiar with that you can't discuss an item in -- that 
you've been asked, directly, a question? 

MCCABE: 
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It would not be appropriate for me, sir, to discuss issues that are potentially within the purview of the 
special counsel's investigation. 

KING: 
And that's the basis of your refusal to answer this question? 

MCCABE: 
Yes, sir, and -- that and knowing, of course, that Director Comey will be sitting behind this table 
tomorrow. 

(CROSSTALK) 

KING: 
So you -- it's your position that the special counsel's entitled to ask you questions about this, but not a --
an oversight committee of the United States Congress? 

MCCABE: 
It is my position that I have to be particularly careful about not stepping into the special counsel's lane, 
as they have now been authorized by the Department of Justice... 

(CROSSTALK) 

MCCABE: 
... to investigate these matters. 

KING: 
I don't understand why the special counsel's lane takes precedence over the lane of the United States 
Congress in an investigative and oversight committee. Can you explain that distinction? Why does the 
special counsel get deference, and not this committee? 

MCCABE: 
Sir, I'd be happy to... 

(CROSSTALK) 

KING: 
... some legal basis for the distinction? 

MCCABE: 
I would be happy to take that matter back, to discuss it more fully with my general counsel and with the 
department. But right now that's the... 

KING: 
On the record, I would like a legal justification for your refusal to answer the question today, because I 
think it's a straightforward question. It's not involving discussions with the president, it's involving 
discussions with Mr. Comey. 
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The -- gentlemen, Mr. -- Director Coats and Admiral Rogers -- I think you testified, Admiral Rogers, that 
you did discuss today's testimony with someone in the White House? 

ROGERS: 
I said I asked what -- did the White House intend to evoke (ph) executive privileges associated with any 
interactions between myself and the president of the United States. 

KING: 
And what was the answer to that question? 

ROGERS: 
I -- to be honest, I didn't get a definitive answer, and both myself and the DNI are still talking... 

(CROSSTALK) 

KING: 
Then I'll ask both of you the same question. Why are you not answering these questions? Is there an 
invocation by the president of the United States of executive privilege? Is there, or not? 

ROGERS: 
Not that I'm aware of. 

KING: 
Then why are you not answering? 

ROGERS: 
Because I feel it is inappropriate, Senator. 

KING: 
I -- what you feel isn't relevant, Admiral. What's -- what -- what you feel isn't the answer. 

ROGERS: 
I stand accountable... 

(CROSSTALK) 

KING: 
The answer is -- why are you not answering the questions? Is it an invocation of executive privilege? If 
there is, then let's know about it. If there isn't, answer the questions. 

ROGERS: 
I stand by the comments that I've made. I'm not interested in repeating myself, sir. And I don't mean 
that in a -- in a -- in a contentious way. 

KING: 
Well I do mean it in a contentious way. 

ROGERS: 
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Yes, sir. 

KING: 
I don't understand why you're not answering our questions. You can't -- when -- when you were -- when 
you were confirmed before the Armed Services Committee, you took an oath: Do you solemnly swear to 
give the committee the truth, the full truth and nothing but the truth, so help you God? 

ROGERS: 
I do. 

KING: 
You answered yes to that. 

ROGERS: 
And I've also answered that those conversations were classified, and it is not appropriate in an open 
forum to discuss those classified conversations. 

KING: 
What is classified about a conversation involving whether or not you should intervene in the FBI 
investigation? 

ROGERS: 
Sir, I stand by my previous comments. 

KING: 
Mr. Coats, same series of questions. What's the basis for your refusal to answer these questions today? 

COATS: 
The basis is that -- what I've previously explained. I do not believe it is appropriate for me to get into it... 

(CROSSTALK) 

KING: 
What's that basis? I'm not satisfied with "I do not believe it is appropriate" or "I do not feel I should 
answer." I want -- I want to understand a legal basis. You swore that oath to tell us the truth, the whole 
truth and nothing but the truth. And today, you are refusing to do so. 

What is the legal basis for your refusal to testify to this committee? 

COATS: 
I'm not sure I have a legal basis, but I'm -- I'm more than willing to sit before this committee and in it's --
in -- during its investigative process in a closed session and answer your question. 

KING: 
Well, we're going to be having a closed session in a few hours. Do you commit to me that you're going to 
answer these questions in a direct and unencumbered way? 

COATS: 
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Well, that -- that closed session you're going to have in a few hours involves the staff going over the 
technicalities of a number of these issues, and doesn't involve us. But... 

(CROSSTALK) 

KING: 
Well, is it your testimony that... 

(CROSSTALK) 

KING: 
... when you are before this committee in a closed session, you will answer these questions directly and 
unequivocally and without hesitation? 

COATS: 
I -- I plan to do that. But I do have -- I do have to work through the legal counsel at the White House 
relative to whether or not they're going to exercise executive (OFF-MIKE). 

KING: 
Admiral Rogers, will you answer these questions in a closed session? 

ROGERS: 
I likewise respond as the DNI has. I certainly hope that that is what happens. I believe that's the 
appropriate thing. But I do have to acknowledge, because of the sensitive nature and the executive 
privilege aspects of this, I need to be talking to the general counsel and the White House. 

I hope we come to a position where we can have this dialogue. I welcome that dialogue, sir. 

KING: 
I hope so, too. And I would just add, in conclusion, that both of you testified you had never been 
pressured under three years (ph). I would argue that you have waived executive privilege by, in effect, 
testifying as to something that didn't happen. 

And I believe you opened the door to these questions. And I -- I -- I -- it is my belief you are 
inappropriately refusing to answer these questions today. 

Thank you, Mr. Chairman. 

BURR: 
Before I turn to Senator Lankford, let me say that the vice chairman and I have had conversations with 
acting Attorney General Rosenstein when the special counsel was named. 

And, as I had shared with the members of this committee prior to that, that as we carried out an 
investigation, there would come a point in time, either with an investigation that was currently ongoing 
at the FBI, or, if there was a special counsel, with the special counsel, where there would be avenues 
that this committee could not explore. 
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And it was my hope that already the vice chair and I would've had that conversation with the special 
counsel. We have not. We've made the request. We intend to have it. And I think that both of us 
anticipated that we would reach this point at -- at some point in the investigation. 

We -- we are there, where there are some things that will fall into the special counsel and/or an active 
investigation. Vice Chairman. 

WARNER: 
Let me just say, though, that, at this point, we've not had that conversation with Mr. Mueller. We've not 
been waved off on any subject, and the way I'm hearing all of you gentlemen is that Mr. Mueller has not 
waved you off from answering any of these questions. Is that correct? 

COATS: 
I've had no conversations with Mr. Mueller. I've -- I've been out -- out of the country for the last nine 
days... 

WARNER: 
I would just let you (ph)... 

(CROSSTALK) 

COATS: 
... so I haven't had an opportunity (ph) to talk to him. 

WARNER: 
... have -- have any of you had -- because if you've not have questions waved off with Mr. Mueller, I 
think, frankly -- and I understand your commitment to the administration -- but that Senator King, 
Senator Heinrich and my questions deserve answers, and at some point, the American public deserves 
full answers. 

BURR: 
I'm going to ask Mr. Rosenstein to address that. 

ROSENSTEIN: 
Thank you, Mr. Chairman. And I'm -- I'm sensitive to your desire to keep our answers brief, and my full 
answer, actually, would be very lengthy. 

But my brief answer, from my perspective at the Department of Justice -- and I've been there for 27 
years, and Mr. McCabe also is a career employee of the Department of Justice -- our default position is 
that, when there's a Justice Department investigation, we do not discuss it publicly. 

That's our default rule, so nobody needs to... 

WARNER: 
Is that the rule for the president of the United States, as well? 

ROSENSTEIN: 
I -- I don't -- I don't know what... 
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WARNER: 
Because that is what the questions are being asked about, reports that nobody -- nobody has laid to rest 
here that the president of the United States has intervened directly in an ongoing FBI investigation. And 
we've gotten no answer from any of you. 

And frankly, we've at least heard from Director Coats and Admiral Rogers that they've not been asked to 
recuse an answer because of Director Mueller. And I don't understand why we can't get that answer. 

ROSENSTEIN: 
So, I'm not answering for Director Rogers or Director Coats. I'm answering for Director McCabe and 
myself with regard to the Department of Justice. 

BURR: 
Senator Lankford. 

LANKFORD: 
Director McCabe, can I ask you -- do you feel confident at this point the FBI is fully cooperating with 
special counsel for any requests in communication and setting up of the coordination between the 
offices for documents, work products, insights, anything the special counsel -- as they're trying to get 
organized and get -- and get prepared for the investigations they're taking on? 

Is everyone in the FBI fully cooperating with special counsel? 

MCCABE: 
Absolutely, sir. I'm absolutely confident of that. We have a robust relationship with the special counsel's 
office, and we are supporting them with personnel and resources in any way they request. 

LANKFORD: 
Thank you. 

Admiral Rogers, this spring, NSA decided to stop doing "about" queries. That was a long conversation 
that's happened there. It's now come out into public about that conversation -- that that was identified 
as a problem. The court agreed with that, and that has been stopped. 

What I need to ask you is who first identified that as a problem. 

ROGERS: 
The National Security Agency did. 

LANKFORD: 
OK. So how did you report that? Reported that to who? How did that conversation go once you 
identified we -- we're uncomfortable with this type? 

ROGERS: 
So, in 2016, I had directed our office of compliance, let's do a fundamental baseline review of 
compliance associated with 702. 
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LANKFORD: 
OK. 

ROGERS: 
We completed that effort, and my memory is I was briefed on something like October the 20th. That led 
me to believe the technical solution that we put in place is not working with the reliability that's 
necessary here (ph). 

I then, from memory, and -- had (ph) through -- went to the Department of Justice and then on to the 
FISA Court. At the end of October -- I think it was something like the 26th of October -- and we informed 
the court we have a compliance issue here, and we're concerned that there's an underlying issue with 
the technical solution we put in place. 

We told the court we were going to need some period of time to work our way through that. The court 
granted us that time. In -- in return, the court also said, "We will allow you to continue 702 under the '16 
authorizations, but we will not -- will not reauthorize '17 until you show us that you have addressed 
this." 

We then went through an internal process, interacted with the Department of Justice as well as the 
court, and by March, we had come to a solution that the FISA Court was comfortable with. The court 
then authorized us to execute that solution and also, then, granted us authority for the '17 702 effort. 

LANKFORD: 
So you reported initially to the court, "This is an issue," or the court initially came to you and said, "We 
have an issue"? 

ROGERS: 
I went to the court and said, "We have an issue." 

LANKFORD: 
And the court said, "We agree, we have a problem as well"? 

ROGERS: 
Check (ph). 

LANKFORD: 
And then it got held up, went through the process of review, and then the court is now signed off on the 
other 16 (ph)? 

ROGERS: 
That is correct. 

LANKFORD: 
So how -- how does this harm your collection capabilities, to be able to not do the "about" collections? 

ROGERS: 
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So I -- I acknowledge that, in doing this, we were going to lose some intelligence value. But my concern 
was I just felt it was important -- we needed to be able to show that we are fully compliant with the law. 
And the technical solution we had put in place, I just didn't think was generating the level of reliability. 
And as a result of that, I said we need to make the change. 

I will say this, and the -- FISA's court opinion also says the same thing. I also told the court at the time, if 
we can work that technical solution in a way it generates greater reliability, I would potentially come 
back to the Department of Justice and the court to recommend that we reinstitute it. And in fact the 
court acknowledged that in their certification. 

LANKFORD: 
When you say greater reliability, tell me what you mean by that. 

ROGERS: 
Because it was generating errors. Our -- our office of incompliance (ph) highlighted the specific number 
of cases in 2016. And I thought to myself, "Clearly it's not working as we think it is." We were doing 
queries unknowingly to the operator, in a handful of situations, against U.S. persons. And I just said, 
"Hey, that is not in accordance with the intent of (ph) the law." 

LANKFORD: 
Yeah. Clearly -- clearly it's not. Not only the intent, it's actual statute itself that (ph)... 

(CROSSTALK) 

ROGERS: 
Correct, right. The statute (ph). 

LANKFORD: 
... that -- that we protect U.S. persons from... 

(CROSSTALK) 

ROGERS: 
Yes, sir. 

LANKFORD: 
... foreign-directed. 

So what I'm hearing from you is the accountability system worked. 

ROGERS: 
Yes, sir. 

LANKFORD: 
That -- the issue rose up, we're collecting, we do have information on U.S. persons. We don't want to get 
(ph) that information. Immediately, the process started going through to be able to stop it. The court 
then put the final stop on it. It was corrected, and then that's now cleared. 

49 

Document ID: 0.7.10659.61373-000002 



 
 

   

 
 
   

     
     

    

 
   

     
  

 
 

 
    

 
 

  
 

 
 

  
 
   

 
 
   

 
 

      
   

  
 

  
  

  
     

 
     

   
 

 
   

  
  

ROGERS: 
Yes, sir. And, in fact, we're purging the data as well. I don't know if (ph) we stopped doing it, but we're 
purging the data that we had collected under the previous authorization. 

LANKFORD: 
So the issue on 702 -- most Oklahomans that I interact with don't know the term "702." But it -- if I 
asked them, "Should we collect information on terrorist organizations and terrorists overseas who are 
planning to carry out attacks on us and our allies?" They don't hesitate. They say absolutely we should 
do that. 

Now, they don't want collection on themselves and their mom, but they absolutely want us to be able to 
target terrorists. And so the issue that I think we've been talking about, when we talk about 702 on this 
dais, is a normal conversation back home that, if we miss something internationally, everyone says, "I 
thought we were doing this. Why aren't we?" 

So I fully appreciate the civil liberties conversation, the privacy questions. Those are things I'm also 
passionate about, and it's very interesting for me to be able to hear from you that you're passionate 
about and NSA is passionate about -- to make sure that we're not collecting on Americans. 

So I appreciate that, and in this case, when it comes out in the public media that this has occurred, it 
actually shows the system itself worked. When there was a query going on that was collecting on 
Americans, it was stopped immediately, data's purged. But we're still continuing to be able to target on 
threats internationally, and I do appreciate that. 

Thank you. I appreciate and yield back the time. 

BURR: 
Senator Manchin? 

MANCHIN: 
Thank you, Mr. Chairman. 

I want to thank all four of you for your service, and you all are held at the highest -- I think, the highest 
regards by your -- by your colleagues and your peers, and I think that speaks volumes of the character of 
all four of you, and I appreciate that very much. 

We have a committee here, which I'm so proud to be service (ph) -- I'm brand new on the committee, 
this is my first -- my first time at this, and I don't think there's a person up here that doesn't want to find 
out the facts and the truth and be able to go back home and explain to the Democrat and Republican 
colleagues and -- no matter what political persuasion -- that we have gotten the facts. 

We got it from our intel, which we truly appreciate and respect the quality of job -- work that you do. 
And this is our findings. We're having a hard time getting there, as you can tell, and I respect where you 
all are coming from. 

And I hope you could understand that, sooner or later, we're going to have to -- there has to be one 
element of this government that the public can look at and say, "This is not politically motivated. This is 
not a witch hunt." 
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No one's trying to harm anybody, we just want to do the business of our government and our country, 
and do the best that we can for that and make sure that they have the confidence in the people that 
they've put at the head and have elected. That's what we're trying to get to. Today's been very difficult -
- my (ph) -- me sitting here listening to some of the answers and -- and inability to answer some of the 
questions. 

If the intelligence committee in the Senate cannot get answers we know in an open setting like this, are 
these answers that we're asking -- the questions that were simply asked today, would they be given into 
a classified intel setting that we would have? 

MANCHIN: 
Could you -- could you answer differently than what you're giving us in (ph) open session? I think, 
Director Coats, you said that you would be able to answer differently in (OFF-MIKE)? 

COATS: 
I think I've made that very clear. 

MANCHIN: 
Yes. 

COATS: 
I've tried to (ph). 

(CROSSTALK) 

MANCHIN: 
Admiral Rogers, would you be... 

ROGERS: 
... And likewise, I certainly hope so. 

MANCHIN: 
... Mr. Rosenstein, would you? 

ROSENSTEIN: 
Senator, speaking for Mr. McCabe and myself, you know, we have been involved in managing the 
criminal investigation. And so I would ask that you -- as Chairman Burr suggested, it's really appropriate 
for Director Mueller, since we've turned over control of that investigation to him, to make the 
determination in the first instance about what we can and can't speak about. 

So I would encourage you to use Mr. Mueller as your point person as to whether or not it's appropriate 
to reveal that information. 

MANCHIN: 

51 

Document ID: 0.7.10659.61373-000002 



 
 

   
    

 
 
   

   
     

 
 

   
  

   
 

  
 

 
 
   

   
   

 
 

   
     

 
   

  
   

 
 

    
 

 
   

   
 

 
   

 
   

 
 

 
 
   

 
   

Let's just say the questions that was asked to Mr. McCabe -- I think they weren't anything on the 
investigation side. It was asked pretty personal and directly. Could you answer differently in -- in a 
classified setting, sir? 

MCCABE: 
I would reiterate the DAG's comments that it's -- at this point, with the special counsel involved, it would 
be appropriate for the committee to -- to have an understanding with the special counsel's office as to 
where those questions would go. 

But I would also point out that, as we have historically when we are investigating sensitive matters in 
which operational security is of utmost importance, members of the intelligence community typically 
come and brief the leadership -- congressional leadership on sensitive investigative matters. 

We have done so. I have done so. Director Comey has done so prior to the appointment of the special 
counsel. And some of the questions that you have asked this morning were addressed in those closed, 
very restricted, very small settings. 

MANCHIN: 
Well, let me say this -- that, if it would be the desire of the chairman and vice chairman, if we could, 
since we have a classified hearing scheduled for 2 o'clock this afternoon, would you all make yourself 
available? 

Since it doesn't linger on -- there's been a lot of questions, a lot of anticipation and a lot of build-up --
anxiety, if you will -- I think you could really help an awful lot of us clear the day up, if you will. 

BURR: 
If I could address the senator's question, this afternoon is set with technical people to walk us through 
702. Rest assured that we will take the first available opportunity to have people back in closed session 
to address those questions that they can address. 

And, hopefully prior to that, the vice chair and I would have an opportunity to meet with Director 
Mueller to determine whether that fits within the scope of his current investigation. And we will do that. 

MANCHIN: 
Well, Mr. Chairman, the only thing I'm saying is that I know that you can tell by the intensity of the 
questions here that there's a lot of concerns right now. 

And we have both Director Coats and Admiral Rogers who are willing to say in a classified hearing that 
they would be able to answer differently. That's the only reason I was bringing that up. And we have it 
to (ph) -- this (ph) afternoon. I would hope that would maybe be considered. 

But let me ask a question. Does the president support Section 702, reauthorization of the FISA and 
expanded authority? 

(UNKNOWN) 
Absolutely. 

MANCHIN: 
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Everyone? 

(UNKNOWN) 
Full support. 

MANCHIN: 
Wonderful. Full support there. 

Did the president ask, or was he given any specific intelligence or info concerning the Russian active 
measures in the 2016 presidential election? Was he briefed on that? Did he ask for that briefing, or did --
is it an automatic briefing that you give? 

Admiral Rogers? 

COATS: 
Well all -- all that took place before I was... 

(CROSSTALK) 

ROGERS: 
I will say yes, he was briefed on the results of the intelligence community assessment. I was part of that, 
in January, prior to his assuming his duties. He and I have discussed, as well, the specifics of that 
assessment subsequent to after he'd become the president -- assumed the duties. 

MANCHIN: 
Let me just say, just in finishing up, I -- I just would hope that you all, with your expertise and all of your 
knowledge, would help us put closure to this sooner or later. I mean, we need your help. We need your 
assistance, we really do. 

And this is a committee that I think will take the facts as you give them to us and decipher that, and 
come up with some appropriate action and -- and a final report, which is I think what the public is 
looking for. We can't do that without your assistance. Thank you all. 

COATS: 
And, Senator, I -- I -- I fully understand that statement. And, as the chairman mentioned, the procedures 
he's going to put in place relative to when we hold that hearing and the relationship it is to the official 
investigation that's going on by Director Mueller will dictate when and how we do that. 

MANCHIN: 
I think we need you in the skiff sooner than later. Thank you. 

BURR: 
Senator Cotton. 

COTTON: 
Thank you, gentlemen. I want to talk about the import of Section 702 to our national security. 
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Admiral Rogers, I'll direct most of these questions to you as the subject matter expert on the panel on 
signals intelligence from foreign threats, though I might turn some of our lawyers for legal questions. 

Does Section 702, Admiral Rogers, allow you to collect information on U.S. citizens? 

ROGERS: 
As intentionally targeted individuals? No. 

COTTON: 
Yes. Intentionally target them. 

ROGERS: 
No. 

(CROSSTALK) 

COTTON: 
Does it allow you -- does it allow you to target foreigners to do what's called reverse targeting of U.S. 
citizens, knowing those U.S. citizens are in communications? 

ROGERS: 
No, it does not. 

COTTON: 
Does it allow you to collect information on foreigners who are on U.S. soil? 

ROGERS: 
No, 702... 

COTTON: 
It doesn't? 

ROGERS: 
... is outside the United States. 

COTTON: 
So you can collect information on an ISIS terrorist in Syria, and he comes to the United States, and you 
can no longer collect information on his cell phone or his e-mail address? 

ROGERS: 
We're in a foreign intelligence organization. We coordinate with the FBI. But, yes, sir, we don't do 
internal -- domestic collection, broadly. 

COTTON: 
Mr. Rosenstein, do foreigners have constitutional rights? 

ROSENSTEIN: 
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When they're in the United States, Senator, different rules apply. And that's why I think it's important 
for people to understand that Section 702 applies only in circumstances where it's a foreign national 
outside the United States. 

If they're inside the United States, we would need to rely on other provisions of FISA to do that 
collection. So, yes, we can do it, but we need to apply different rules. And Mr. McCabe, as the director 
indicated, is responsible for that. 

COTTON: 
Mr. McCabe, what happens when an ISIS terrorist comes from Syria to the United States and Director 
Rogers -- or Admiral Rogers can no longer use Section 702 to monitor his electronic communications? 

MCCABE: 
Admiral -- Admiral Rogers's folks notify mine, and then we work together to pursue coverage under 
different elements of the FISA statute. 

COTTON: 
I'm -- I'm sure you work as hard as you can to make sure that is absolutely seamless, but it does seem to 
me that Section 702, because it's limited to foreigners on foreign soil without targeting any U.S. persons 
anywhere, goes the extra mile to protect the constitutional rights of American citizens and even the 
supposed constitutional rights of foreigners when they come on U.S. soil. 

That's one reason why I support the permanent extension of Section 702, and I introduced legislation to 
that effect yesterday, with the support of all seven Republicans on this committee. 

Tom Bossert, the counterterrorism and homeland security adviser to the president, writes (ph) in 
today's New York Times about our legislation. The Trump administration supports this bill without 
condition. Admiral Rogers, is that your position? 

ROGERS: 
Could you repeat it again? I apologize, sir. I'm... 

(CROSSTALK) 

ROGERS: 
... somewhere else. 

COTTON: 
... Trump administration supports this bill without condition? 

ROGERS: 
Yes. 

COTTON: 
On a scale of 1 to 10, how enthusiastic would you be if this bill passed? You can go over 10, and be 
excessively enthusiastic. 

(LAUGHTER) 
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ROGERS: 
I would be ecstatic that we'd be in a position to continue to generate significant insights for this nation's 
security. 

COTTON: 
So, you'd dial it straight up to 11? 

ROGERS: 
Yes, sir. 

COTTON: 
OK. Director Coats? 

COATS: 
My level's about 100. 

COTTON: 
Mr. Rosenstein? 

ROSENSTEIN: 
Senator, I'm not familiar with the rating system. I do think it's very important. 

COTTON: 
Director McCabe? 

MCCABE: 
I'm at 11. 

COTTON: 
Director Coats, you had an exchange earlier with Senator Wyden about the efforts to estimate and 
declassify the number of persons who might be subject to incidental collection under Section 702. This is 
when you have a lawful 702 order, but someone does in fact communicate with an American citizen. 

It's my understanding that it would be virtually impossible to do so in a way that wouldn't further 
infringe on the rights of American citizens. Is that correct? 

COATS: 
Well that's -- yes, and that's one of the central reasons why I came to the conclusion. But the main 
reason I came to the conclusion is that -- is -- just is not conceivably possible. We could go through the 
procedures, we could shift hundreds of people to go over and breach the rights of hundreds of 
thousands of -- of American citizens to determine -- of individuals to determine whether or not they are 
American citizens or not. 

But we still, having done that, could not get to an accurate number -- the number that Senator Wyden 
was trying to -- to get us to. And I was -- my -- my pledge to him was I would go out there, try to fully 
understand why it was we couldn't get that. 
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There'll be detailed discussions on that on (ph) the closed session with the staff and the technicians from 
both NSA and from Senate staff, here and others, relative to all of the efforts that have been made to try 
to answer the question. 

And, as I said -- said in my statement, even if we were to take people off their regular jobs and say, "get 
on this issue," even if we could put other measures in place, we still would not be able to come up -- it's 
hard to explain how difficult this is or why this is the case, but that is what is going to be discussed in the 
-- in the closed session, because all this is classified information, this -- this afternoon. I assume the staff 
of members, all the members here will be there. 

But my pledge was to do the best I could to try to get to the -- to some (ph) answer. And the result was 
we couldn't get to an answer, number one, and number two, trying to get to an answer would totally 
disrupt the efforts of the agency. 

Now, if -- you know, you might be able to make the case -- let's hire a thousand more people and get to 
the answer -- if you knew you would get to the answer. Admiral Rogers has told me -- I hope he doesn't 
mind me saying this -- that if someone out there knows how to get to it, he's welcome to have -- have 
them come out and tell NSA how to do it. 

But everybody says get the -- you can get to the number, it's easy, there's all kinds of agencies out there 
that can do it. I think you might welcome the advice if -- if they wanted to do that. 

(CROSSTALK) 

COATS: 
It really raises the question of why there has to be an exact number. 

COTTON: 
Well, if we're going to hire a thousand new people, I'd sooner them (ph) focus on terrorists and foreign 
intelligence services than violating the privacy rights of American citizens. 

My time is expired. 

BURR: 
Senator Harris? 

HARRIS: 
Thank you. 

Admiral Rogers, in response to the question from Senator Manchin, you, it appears, felt free to discuss 
the conversations you've had with the president in January about Russian active measures. Can you 
share with this committee how you're determining which conversations you can share and which you 
don't feel free to share? 

ROGERS: 
Ma'am, the fact that we briefed the president previously, both went up to New York and previously as 
(ph) a matter of public record. 
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HARRIS: 
So if it's a matter of public record, then you feel free to discuss those conversations? 

ROGERS: 
If it's not classified. You can keep trying to trip me up... 

(CROSSTALK) 

HARRIS: 
Is the... 

ROGERS: 
... Senator, if you could, could I get to respond, please, ma'am? 

HARRIS: 
No, sir. No, no. 

ROGERS: 
OK. 

HARRIS: 
Are you saying that, if it is classified, you will not discuss it? And then my follow-up question, obviously, 
would be do you believe that discussion of Russian active measures is not the subject of classified 
information? 

ROGERS: 
I stand by my previous comments. 

HARRIS: 
Thank you. 

Mr. Rosenstein, when you appointed a special counsel on May 17th, you stated, quote, "Based upon the 
unique circumstances, the public interest requires me to place this investigation under the authority of a 
person who exercises a degree of independence from the normal chain of command." 

The order you issued along with that statement provides that 28 CFR 600.4 through 10 were applicable. 
Those are otherwise known as the special counsel regulations. Is that correct? 

ROSENSTEIN: 
Yes, Senator. 

HARRIS: 
And it states that the special counsel, quote, "shall not be subject to the day-to-day supervision of any 
official of the department." However, the regulations permit you, as acting Attorney General, for this 
matter to override Director Mueller's investigative and prosecutorial decisions under specified 
circumstances. Is that correct? 

ROSENSTEIN: 

58 

Document ID: 0.7.10659.61373-000002 



 
 

 
 
  

 
 

 
   

 
 
  

   
 

 
   

  
  

 
 
  

  
  

   
 

 
    

 
      

   
 

 
 

 
 

 
 
   

    
 

 
  

 
 
   

 
 

 
 
  

Yes, Senator. 

HARRIS: 
And it also provides that you may fire or remove Director Mueller under specified circumstances. Is that 
correct? 

ROSENSTEIN: 
Yes. 

HARRIS: 
And you indicated in your statement that you chose a person who exercises a degree of independence, 
not full independence, from the normal chain of command. 

So my question is this: In December of 2003, then Attorney General John Ashcroft recused himself from 
the investigation into the leak that led to the disclosure of Valerie Plame's identity as a CIA officer. The 
acting Attorney General at the time was Jim Comey. 

HARRIS: 
He appointed a special counsel, Patrick Fitzgerald, to take over the matter. In a letter dated December 
30th of 2003, Mr. Comey wrote the following to Mr. Fitzgerald. Quote, "I direct you to exercise the 
authority as special counsel independent of the supervision or control of any officer of the department." 

In a subsequent letter, dated February 6, 2004, Mr. Comey wrote to clarify the earlier letter, stating that 
his delegation of authority to Mr. Fitzgerald was, quote, "plenary." 

Moreover it said that my, quote, "conferral on you of the title of special counsel in this matter should 
not be misunderstood to suggest that your position and authorities are defined or limited by 28 CFR Part 
600." Those are the special counsel regulations we discussed. 

So would you agree, Mr. Rosenstein, to provide a letter to Director Mueller similarly providing that 
Director Mueller has the authority as special counsel, quote, "independent of the supervision or control 
of any officer of the department," and ensure that Director Mueller has the authority that is plenary and 
not, quote, "defined or limited by the special counsel regulations?" 

ROSENSTEIN: 
Senator, I'm very sensitive about time, and I'd like to have a very lengthy conversation and explain that 
all to you. I tried to do that... 

HARRIS: 
Can you give me a yes or no answer, please? 

ROSENSTEIN: 
Well, it's not a short answer, Senator. The answer is... 

(CROSSTALK) 

HARRIS: 
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It is either you are willing to do that or not... 

ROSENSTEIN: 
... well... 

HARRIS: 
... as -- as has -- we have precedent in that regard. 

ROSENSTEIN: 
But the... 

WARNER: 
... Mr. Chairman, they should be allowed to answer the question. 

ROSENSTEIN: 
It's a -- it's a long question you pose, Senator, and I fully appreciate the import of your question, and I'll 
get to the answer. 

My quibble with you is, Pat Fitzgerald is a very principled, very independent person. I have a lot of 
respect for him. Now, Pat Fitzgerald could have been fired by the president, because he was a United 
States attorney. Robert Mueller cannot, because he's protected by those special counsel regulations. 

So although it's theoretically true that there are circumstances where he could be removed by the acting 
attorney general, which, for this case at this time, is me, your assurance of his independence is Robert 
Mueller's integrity and Andy McCabe's integrity and my integrity. And those regulations... 

(CROSSTALK) 

HARRIS: 
Sir, if I -- if I may, the greater assurance is not that you and I believe in Director Mueller's integrity, which 
-- I have no question about Mr. Mueller's integrity. 

It is that you would put in writing an indication, based on your authority as the acting attorney general, 
that he has full independence in regards to the investigations that are before him. Are you willing or are 
you not willing to give him the authority to be fully independent of your ability, statutorily and legally, to 
fire him? 

ROSENSTEIN: 
He is -- he has the... 

HARRIS: 
Yes or no, sir? 

ROSENSTEIN: 
... he has the full independence that is authorized by those regulations, Senator, as I said (ph). 

HARRIS: 
Are you willing to do as has been done before? 
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(CROSSTALK) 

BURR: 
Will the -- would the senator suspend? The chair is going to exercise its right to allow the witnesses to 
answer the question, and the committee is on notice to provide the witnesses the courtesy which has 
not been extended all the way across -- extend the courtesy for questions to get answered. 

HARRIS: 
Mr. Chairman, respectfully, I would... 

BURR: 
... Mr. Rosenstein, will you... 

HARRIS: 
... point out that this witness has joked with the -- as we all have, at his ability to filibuster. 

BURR: 
... the senator will suspend. Mr. Rosenstein, would you like to thoroughly answer the question? 

ROSENSTEIN: 
Thank you, Mr. Chairman. 

Senator, I am not joking. The truth is, I have a lot of experience with these issues, and I could give -- I 
could speak to you for a very long time about it, and I'm sympathetic -- I appreciate the five minute limit. 
That's not my limit. 

But -- but the answer is, it -- it's -- this originated, as you may know, with the independent counsel 
statute. And I worked for an independent counsel, and I worked in the department during the 
independent counsel era, when independent counsels were appointed by authorization of the Senate, 
they were appointed by federal judges and they had the -- essentially the authority equivalent to the 
attorney general. 

That statute sunsetted, and the majority of members of this body concluded that that was appropriate, 
because they did not want special -- independent counsels who were 100 percent independent of the 
Department of Justice. That was a determination made by the legislature. Now, I know the folks at the 
department who drafted this regulation under Janet Reno, and they drafted it to deal with this type of 
circumstance. 

And the idea was that there would be some circumstances where, because of unusual events, it was 
appropriate to appoint somebody from outside the department -- not somebody like Pat Fitzgerald, who 
was a U.S. Attorney who could be fired, but somebody from outside the department who could be 
trusted to conduct this investigation independently, and could be given an appropriate degree of 
independence. 

Now under the regulation, he has, I believe, adequate authority to conduct this investigation. And your 
ultimate check, Senator, is, number one, the integrity of the people involved in the investigation, but, 
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number two, the fact that, if he were overruled or if he were fired, we would be required, under the 
regulation, to report to the Congress. 

And so I believe that's an appropriate check. And so, while I realize that, theoretically, anybody could be 
fired, and so there's a potential for undermining an investigation, I am confident, Senator, that Director 
Mueller, Mr. McCabe and I and anybody else who may fill those positions in the future will protect the 
integrity of that investigation. 

That's my commitment to you, and that's the guarantee that you and the American people have. 

BURR: 
Senator Cornyn. 

HARRIS: 
So is that a no? 

BURR: 
Senator Cornyn. 

CORNYN: 
Well, seems to be one thing we all agree on, at least so far, based on the questions and the comments, 
and that is that 702 is an important tool for the intelligence community and one that needs to be 
preserved. 

And I agree with Senator Cotton that it should be extended without a sunset provision, as currently 
written. So it's good to have one --one thing we agree on. 

But I want to ask Director Coats and perhaps Admiral Rogers, if you want to comment on this as well --
as I understand the framework of 702, it is to intentionally not target American citizens. 

It is to intentionally -- to target foreign persons and to not collect information from American citizens, 
except by way of incidental collection. And I think you've described, Admiral Rogers, the extensive 
procedures that the law requires, and that NSA practices have in place, to minimize the access of 
anybody in the intelligence community to that U.S. person. 

And indeed you've talked about purging incidental collection that was made in the course of the 702 
investigation. So it strikes me, Director Coats -- the question that Senator Wyden has asked you, and it's 
come up several times -- to intentionally target American citizens in order to generate a number is just 
the opposite of what the structure of 702 provides. 

Because the holes -- the whole idea is to not collect, not to be able to gather information about 
American citizens, except in the course -- incidental course of collecting information against a foreign 
intelligence target. Is that -- is that a fair statement? 

COATS: 
That's fair in my mind. And it was an (ph) essential piece of the information, a fact, that caused me to 
come to the conclusion that this would -- this would do just exactly what you said. You're breaching 
someone's privacy to determine whether or not they are an American person. 
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CORNYN: 
To generate a list for Congress. 

COATS: 
It potentially could -- yes. To generate a list for Congress. That wasn't the only basis on which we made 
the decision, but that was an essential basis. 

CORNYN: 
Thank you. 

I want to ask a little bit more about the minimization procedures and the importance of those, and a 
little bit about unmasking of U.S. persons' names, that Admiral Rogers and others have -- Director Coats, 
you've talked about -- you've explained the -- the process and the elaborate procedures that are in place 
to make sure that this is not done accidentally or casually. 

And I think that's very important to reassuring the American people that, in the collection of foreign 
intelligence, we are extraordinarily protective of the privacy of U.S. citizens who might be incidentally 
collected against. And so, to me, the minimization procedures are very important. 

The internal policies of the NSA, when it comes to collecting foreign intelligence that happens to 
incidentally impact American citizens, is absolutely critical to this balance between security and 
individual privacy. 

Perhaps this is a question for Mr. Rosenstein, though, and maybe Director McCabe. If someone is to use 
the unmasking process for a political purpose, is that potentially a crime? 

ROSENSTEIN: 
Yes, Senator. 

CORNYN: 
And, Director McCabe, perhaps -- or Deputy Attorney General Rosenstein -- for somebody to leak the 
name of an American citizen that is unmasked in the course of incidental collection -- to leak that 
classified information -- is that also potentially a crime? 

ROSENSTEIN: 
Yes, I think that's the most significant point, Senator. I think it's important for people to understand --
unmasking is done in the course of ordinary, legitimate intelligence gathering, when the identity of the 
person on the other end of the phone -- the other end of the message may be relevant to understand 
the intelligence significance of the communication. 

Leaking is a completely different matter. Leaking is a crime. Disclosing information to somebody without 
a legitimate purpose, need to know that information -- that will be prosecuted in appropriate 
circumstances. 

And there have been cases where we've been able to determine there was a willful violation of federal 
law, a disclosure that was not authorized, and prosecutions have been brought and will be brought. 
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CORNYN: 
And, Mr. Rosenstein, not pick on you or Director McCabe, but I -- I think there's some confusion when 
we talk about -- generically about Russian investigations. 

We've described the role of the special counsel, which I think you've discussed in great detail. But that's 
primarily to investigate potential criminal acts and (ph) counterintelligence activities, is it not? 

ROSENSTEIN: 
The answer to that is -- is yes. The -- it is -- the idea of the Russian investigation -- that has much broader 
significance, I know, to many of you than the piece that Director McCabe and I are referring to and the 
piece that Director Mueller is investigating. 

CORNYN: 
Right. Well, that's -- that's enormously helpful, at least to me, because when people speak generically of 
the Russian investigation, I think they're also including things like our responsibility as the Intelligence 
Committee to do oversight of -- of the intelligence and of the counter -- potential countermeasures we 
might undertake to deal with the active measures campaign of the Russian government, which were 
clearly documented in the intelligence community assessment. 

But, by my count, there are multiple committees of the United States Senate, including the Judiciary 
Committee on which I serve, which has different jurisdiction and oversight responsibilities. It's our job to 
do the investigation and write legislation. We're not the FBI, we're not the special counsel, we're not the 
Department of Justice. 

And I'm afraid, in the conversation that we've been having here, people been conflating all of those, and 
those are very distinct, and importantly distinct, functions. 

Thank you. 

BURR: 
Senator Reed. 

REED: 
Well, thank you very much, Mr. Chairman. 

Director McCabe, on May 11th, you testify (ph), quote, "Director Comey enjoyed broad support within 
(ph) the FBI, and still does to this day." And then you added that you hold him in the absolute highest 
regard. Is still -- that the case? 

MCCABE: 
It is, sir. 

REED: 
Thank you. 
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Director McCabe, I'm trying to understand the rationale for your unwillingness to comment upon your 
conversations with Director Comey. First, you have had, I would presume -- and correct me if I'm wrong 
-- conversations with Mr. Mueller. You've had those conversations? 

MCCABE: 
Yes, sir. 

REED: 
You're fully familiar with the scope of the investigation, since you (ph) dealt with not only Mr. Mueller, 
but also with (OFF- MIKE). 

MCCABE: 
I am, sir, but I think it's important to note that Mr. Mueller and his team are currently in the process of 
determining what that scope is. And much in the way that Senator Cornyn just referred to, the FBI 
maintains a -- a much broader responsibility to continue investigating issues relative to potential Russian 
counterintelligence activity and -- and threats -- threats posed to us from our Russian adversaries. 

(CROSSTALK) 

MCCABE: 
So -- so determining exactly where those lanes in the road are, where does Director Mueller's scope 
overlap into our pre- existing and long-running Russian responsibilities, is somewhat of a challenge at 
the moment. And that is why I am trying to be particularly respectful of his efforts and not to take any 
steps that might compromise his investigation. 

REED: 
But, getting back to your rationale for not commenting on the conversation between you and Mr. 
Comey, there's -- it seems to me that what you've said is that there -- either that is part of a criminal 
investigation, or likely to become part of a criminal investigation -- the conversation between the 
president of the United States and Mr. Comey -- and therefore you cannot properly comment on that. Is 
that accurate? 

MCCABE: 
That's accurate, sir. 

REED: 
What about the conversations between Director Coats and Admiral Rogers with the president of the 
United States? Is that likely to become or is part of a ongoing criminal investigation? 

MCCABE: 
I couldn't comment on that, sir. I'm not -- I'm not familiar with that, and it wouldn't be -- for the same 
reasons it's not appropriate for me to comment on Director Comey's conversations, I -- I certainly 
wouldn't comment on those that I'm further away from. 

REED: 
Mr. Rosenstein, are you aware of the possibility of an investigation -- the conversations that Director 
Coats and Admiral Rogers have had with the president? 
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ROSENSTEIN: 
My familiarity with that, Senator, is limited to what I read in the newspaper this morning and what we 
heard here today. 

REED: 
Director Coats, have you had any contact with the special prosecutor or any (OFF-MIKE)? 

COATS: 
I have not. 

REED: 
Have you been advised by any of your counsels or -- private or public -- that these -- this conversation 
that you had with the president could be subject to a criminal investigation? 

COATS: 
I have -- no, I have not. 

REED: 
Admiral Rogers, same question. 

ROGERS: 
To the last question, no, I have not. 

REED: 
Let me just return again to the -- the points that I think Senator King made very well, which is this 
unwillingness to comment on the conversation with the president, but to characterize it in a way that 
you didn't feel pressured -- yet refusing to answer very specific and non-intelligence related issue -- I 
don't see how it would impact on the classification and our status whether or not you were specifically 
asked by the president to do anything. 

You still maintain that you can't comment on whether you were asked or not? 

COATS: 
Nothing has changed since my initial response. 

ROGERS: 
I stand by my previous answer. 

REED: 
I just must say, the impression that I have is that, if you could say that, you would say that. 

Thank you, I have no further questions. 

BURR: 
Senator McCain? 

MCCAIN: 
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Well, gentlemen, you're here at an interesting time. It's funny how sometimes events run together. This 
morning's Washington Post -- "Top intelligence official told associates Trump asked him if he could 
intervene with Comey on FBI Russia probe." 

(CROSSTALK) 

MCCAIN: 
It goes into some detail. I'm sure you've -- you've read the article. And it's more than disturbing, 
obviously, if it's true that the president of the United States was trying to get the director of national 
intelligence and others to abandon a investigation into Russian involvement. It's pretty serious. 

I also understand the position that you're in, because it is classified information, and yet here it is on this 
morning's Washington Post in some detail. I'm sure you've -- you've read it. So I guess if I understand 
you right, Director Coats -- is that in a closed session, you are more than ready to discuss this situation. 
Is that correct? 

COATS: 
I would hope we'd have the opportunity to do that. 

MCCAIN: 
Well, I hope we can provide you with that opportunity. 

You know, it's -- it's just -- shows what kind of an Orwellian existence that we live in. I mean, it's 
detailed, as -- as you know from reading the story, as to when you met, what you discussed, et cetera, et 
cetera. 

And yet, here in a public hearing before the American people, we can't talk about what was described in 
detail in this morning's Washington Post. Do you want to comment on that, Dan? 

COATS: 
Are you asking me to comment on the Washington -- integrity of the Washington Post's reporting? I 
guess I've been around town... 

MCCAIN: 
It's pretty -- it's pretty detailed. 

COATS: 
... I guess I've been around town long enough to say -- not take everything at -- at face value that's 
printed in the Post. I served on the committee here, and often saw that that information that we had 
discussed had been reported, but that -- wasn't always accurate. 

But I think this is -- the response that I -- I gave to the Post was that I did not want to publicly share what 
I thought were private conversations with the president of the United States, most of them -- almost all 
of them -- intelligence-related and classified. I didn't think it was appropriate to do so on an open -- for 
the Post to report what it reported, or do that in an open session. 

MCCAIN: 
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Well, it's an unfortunate situation that you're sitting there because it's classified information, and this 
morning's Washington Post describes in some detail -- not just outlined, but times and dates and 
subjects that are being discussed. And I'm certainly not blaming you, but it certainly is an interesting 
town in which we exist. 

COATS: 
Now, just because it's published in the -- in the Washington Post doesn't mean it's now unclassified. 

MCCAIN: 
But unfortunately, whether it's classified or not, it's now out to the world, which is obviously not your 
fault, but -- describes dates and times, and who met with whom. And so, well, do you -- do you want to 
tell us any more about the Russian involvement in our election that we don't already know from reading 
the Washington Post? 

COATS: 
I don't think that's a -- that's a position that I'm in. I do know that there are ongoing investigations. And I 
do know that we continue to provide all the relevant intelligence we have to enable those investigations 
to be carried out with integrity and with knowledge. 

MCCAIN: 
Well, it must be a bit frustrating to you, in protecting what is clearly sensitive information, then -- and to 
read all about it in -- in the Washington Post. You have my sympathy, and I expressed that at your 
confirmation hearing, doubting your sanity. 

So, Admiral, you got anything to say about it? 

ROGERS: 
No, sir, other than, boy, some days I sure wish I was an ensign on the bridge of that destroyer again. 

MCCAIN: 
I can understand that. I feel the same way. 

Mr. Rosenstein? 

ROSENSTEIN: 
Senator, I can't speak for anybody else, but I'm proud to be here. I'm proud to be here with Director 
McCabe, and I'm sure he feels the same way. 

MCCABE: 
I do. 

(LAUGHTER) 

MCCAIN: 
Whatever that might mean. Thank you, Mr. Chair. 

BURR: 
Thank you, Senator McCain. The chair is going to recognize Senator Wyden for one question on 702. 
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WYDEN: 
Thank you very much, Mr. Chairman. I appreciate the courtesy. 

This one, Director Coats, I'd like a yes or no answer on. Can the government use FISA act Section 702 to 
collect communications it knows are entirely domestic? 

COATS: 
Not to my knowledge. It would be against the law. 

WYDEN: 
Thank you, Mr. Chairman. 

BURR: 
Senator Warner. 

WARNER: 
Again, I want to thank all the witnesses. But I come out of this hearing with more questions than when I 
went in. 

Gentlemen, you were both willing to somehow characterize your conversations with the president that 
you didn't feel pressure, but you wouldn't share the content. 

In the case of Admiral Rogers, we will have an independent third- party that will at least provide some 
level of contemporaneous description of -- of that conversation, and obviously why there was concerns 
enough to -- to commit that to writing. 

I'm pretty frustrated that there is this deference to the special prosecutor, even though the special 
prosecutor has not talked to you. I'm concerned that the Deputy Attorney General -- also deference to 
the special prosecutor. But there doesn't seem to be, in this committee, and -- and the chairman I have 
committed to making sure that we appropriately de-conflict. 

What we don't seem to have is the same commitment to find out whether the president of the United 
States tried to intervene directly with leaders of our intelligence community and ask them to back off or 
downplay. 

You -- you've testified to the -- your feelings response, candidly. Your feelings response is important, but 
the content of his communication with you is absolutely critical. 

And I guess I would just say the president's not above the law. If the president intervenes in -- in a 
conversation -- and intervenes in an investigation like that, would that not be subject of some concern, 
Mr. Rosenstein? 

ROSENSTEIN: 
Senator, if anybody obstructs a federal investigation, it would be a subject of concern. I don't care who 
they are. 
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And I could commit to you, if you're looking for commitment from Mr. McCabe and from me, that if 
there is any credible allegation that anybody seeks to obstruct a federal investigation, it will be 
investigated appropriately, whether it's by Mr. McCabe, by me, by the special counsel. That's our 
responsibility and we'll see to it. 

WARNER: 
Well, I thank the chairman for the fact that we've been working on this in a bipartisan way, and we will 
ultimately have to get to the content of those conversations. 

Thank you. 

BURR: 
Director Coats, I know you've got to go. Give me 90 more seconds, if I could. 

And this question -- probably to you, Admiral Rogers. Have our partners globally used 702 intelligence to 
stop a terrorist attack? 

ROGERS: 
Yes, sir, and I -- if we were not -- if we were to lose a 702 authority, I would fully expect leaders from 
some of our closest allies to put out one loud scream. 

BURR: 
And, in most cases, didn't they take credit for our intelligence? 

ROGERS: 
We don't -- they don't publicly talk about where it comes from, but we acknowledge NSA is a -- is a 
primary provider of insights. 

BURR: 
I just wanted to get it on the record there... 

ROGERS: 
Yes, sir. A host of nations rely on it (ph). 

BURR: 
... that this is -- a global asset... 

ROGERS: 
Yes. 

BURR: 
... that the war on terror has is 702. 

ROGERS: 
Yes, sir. 

BURR: 
Now... 
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(CROSSTALK) 

COATS: 
Mr. Chairman, if I could just take... 

BURR: 
Yes, sir? 

COATS: 
... the time you -- you were trying to protect for me, for my next appointment, to just say, following --
and I just want to repeat -- following my interaction with my contemporaries in a number of European 
countries, they are deeply, deeply grateful to us, for the information derived from 702 has saved -- what 
they said -- literally hundreds of lives. 

BURR: 
Well, certainly the committee is privy to those instances in a lot of cases, and we're grateful for that. 

And, gentlemen, I -- I want to -- I want to thank you for your testimony. But before we adjourn, I would 
ask each of you to take a message back to the administration. You're in positions whereby you're 
required to keep this committee fully and currently informed of intelligence activities. 

In cases where the sensitivity of those activities would not be appropriate for the full committee or open 
session, there's a mechanism that you may use to brief the appropriate parties. It's sometimes, often, 
referred to as the Gang of Eight notification briefing. And I think, without exception, everybody at the 
table has utilized that tool before. 

Congressional oversight of the intelligence activities of our government is necessary, and it must be 
robust. Thus the provisions of this unique briefing mechanism -- given the availability of that sensitive 
briefing avenue, at no time should you be in a position where you come to Congress without an answer. 

It may be in a different format, but the requirements of our oversight duties and your agencies demand 
it. 

With that, again, I thank you for being here. 

This hearing's adjourned. 
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